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JUDGES  AND  LAW  OFFICERS. 


MEMORANDA. 

1890.  In  November  of  ihis  year  Sib  Henry  Cotton,  one  of  the  Lord 
Justices  of  Appeal^  resigiied  his  office  on  account  of  ill-health. 

Nov,  10.  Sib  Edwabd  Ebbnezeb  Kay,  one  of  the  Judges  of  the  Chancery 
Division  of  the  High  Court  of  Justice^  was  appoinied  a  Lord  Justice  of 
Appeal  vn  the  place  of  Sir  Hbnby  Cotton. 

Nov.  17.  Robebt  Bomeb,  Esq.,  Q.C.,  was  appointed  one  of  the  Judges  of 
the  High  Court  of  Justice  in  the  place  of  Sib  E.  E.  Kay. 

Dec,  3.  The  Bight  Honottbablb  Sib  Babnes  Peacock,  one  of  the 
Membere  of  the  Judicial  Committee  of  the  Privy  Council,  died  in 
Cornwall  Gardens  at  the  age  of  85. 

Dec,  7.  The  Honoubable  Sib  John  Walteb  Hudpleston,  a  Judge  of 
the  High  Court  of  Justice  (Queen's  Bench  Division),  died  in  Ennismore 
Chxdens  at  the  age  of  73. 

Dee,  11.  Bobbbt  Samuel  Wbioht,  Esq.,  Barrister-at-Law,  was  appovnted 
one  of  the  Judges  of  the  High  Court  of  Justice  in  the  place  of  Sib  J.  W. 
Huddleston. 

1891.  Jan,  29.  The  Bight  Honoubable  Sib  James  Hannen,  President 
of  the  Probate,  Divorce  and  Admiralty  Division  of  the  High  Court  of 
Justice,  was  appointed  a  Lord  of  Appeal  in  Ordinary,  and  was  created  a 
Baron  for  life  by  the  title  of  Babon  Hannen,  of  Burdock,  in  the  County 
of  Sussex,  He  was  succeeded  as  President  of  the  Probate,  Divorce  and 
Admiralty  Division  by  Sib  Chables  Pabkeb  Butt,  one  of  the  Judges 
of  the  High  Court  of  Justice, 

Ebanois  Henby  Jeune,  Q.C.,  was  appointed  one  of  the  Judges  of  the  High 
Court  of  Justice  in  the  place  of  Sib  Chables  Pabkeb  Butt. 

In  the  April  of  ihis  year  The  Honoubable  Sib  James  FitzJames 
&TBTiiEH,aJudgeoftheHigh  Court  of  Justice  (Queen^s  Bench  Division), 
resigned  his  office  on  account  of  ill-health, 

April  11.  BiCHABD  Henn  Collins,  Q.C.,  wm  appointed  one  of  the  Judges 
of  the  High  Court  of  Justice  in  the  place  of  Sib  J.  P.  Stephen. 
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ERRATA. 

Pag^ 

249,  Urn  VJ,for  "  Qurmr  "  read  "  Gumer,"  | 

ogi  |Zin«  7,  /or  "  ported  "  read  **  starboarded." 

hine  8,/or  "  starboard  "  read  "  port." 
293,  last  line,  for  "  TToZftw  "  read  «  PFoZZacc." 
408,  Ztne  2  from  bottom, /or  "  than  "  read  "  then." 
430,  in  head-note,  delete  "  not "  before  "  been  presented." 
447,  Ztne  4,/or  "  (?t*r»ey  "  read  '*  Gumer," 
454,  Zine  3,/or  "  defendant "  read  "  plaintiflf." 
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BEFORE  2 

THE  HOUSE  OF  LOKDS 

(ENGLISH— IBISH— AND  SCOTCH) 

AND 

THE  JUDICIAL  COMMITTEE 

OP 

HER  MAJESTY'S   MOST  HONOURABLE 
PRIVY  COUNCIL. 


U.  L.  (K.) 

Appellants  ;       isoo 


Respondents. 


[HOUSE  OF  LORDS.] 

THE  OWNERS  OF  THE  STEAMSHIP 
"VINDOMORA,"  AND  THE  OWNERS 
OF  THE  FREIGHT,  &c 

AND 

LAMB  AND  Others,  THE  OWNERS,  MAS- 
TER, AND  CREW  OF  THE  STEAM- 
SHIP  "HASWELL,",AND  THE  OWNERS 
OF  THE  CARGO,  &c 

THE  "VINDOMORA." 

Ship— Collision — Fog — Alteration  of  Udm. 

There  is  no  bard  and  fast  rule  of  practice  in  the  Admiralty  Court  that 
where  two  steamships  in  a  fog  are  approaching  one  another  so  as  to  involve 
risk  of  collision  neither  ship  ought  to  alter  her  helm  imtil  the  signals  of 
the  other  give  a  clear  indication  of  her  direction :  each  case  must  depend 
on  its  own  circumstances,  and  these  may  afford  reasonable  ground  for 
believing  what  the  direction  must  be. 

The  decision  of  the  Court  of  Appeal  (14  P.  D.  172)  af&rmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

In  an  action  of  collision  brought  in  the  Admiralty  Division  by 
the  respondents  against  the  appellants  Butt  J.  held  that  both 

(1)  U  P.  D.  172. 

Vol.  I.  1891,  3  B 


Dec.  5. 
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H.  L.  (E.)  ships  were  to  blame  and  pronounced  a  decree  accordingly.    On 

1890  appeal  by  the  present  respondents  against  so  much  of  that  decree 

OwiTEBs  or  ^  pronounced  the  Haswell  to  blame,  the  Court  of  Appeal  (Lord 

^T^^  Esher  M.B.,  Cotton  and  Lindley  L JJ.)  reversed  the  decree  and 

MOBA,"  AKD  pronounced  the  collision  to  have  been  occasioned  solely  by  the 

OWXTEBS  OF  . 

FBEiaHT,  &a  fault  or  default  of  the  master  and  crew  of  the  Vindomora  (1). 
Laioi  AiTD  ^^^  ie^s  of  the  case  and  the  grounds  on  which  these  decisions 
Si^^OT   P^^^^^^d  are  set  forth  in  the  judgment  of  Lord  Herschell. 

"Haswell," 

wO^Sr&^      Dec.  2,  4,  5.    Sir  W.  PhilUmore  and  J.  P.  Aspindl  for  the  ap- 

'      pellants: — 

Thi"Vindo- 

MOBA."         The  true  view  of  the  facts  is  that  the  Haswell  starboarded  when 

those  navigating  her  first  heard  the  whistle  of  the  Vindomora,  and 

before  they  knew  the  direction  in  which  she  was  proceeding. 

The  Court  of  Appeal  in  holding  that  the  Haswell  was  not  to 

blame  disregarded  the  well-established  rule  of  practice  always 

observed  in  the  Admiralty  Court,  that  when  those  navigating  a 

steamer  in  a  fog  become  aware  that  another  vessel  is  approaching 

so  as  to  involve  risk  of  collision,  the)  steamer  ought  not  only  to 

stop,  and  reverse  if  necessary,  (as  required  by  art.  18  of  the 

Eegulations  of  1884  for  Preventing  Collisions  at  Sea),  but  ought 

not  to  alter  her  helm  until  she  knows  in  what  direction  the  other 

vessel  is  proceeding.    This  rule  has  been  emphatically  asserted 

and  applied  in  many  cases ;  among  others  by  Butt  J.  in  The 

Lotus  (2),  and  by  Sir  J.  Hannen  in  The  Bheubina  (3),  and  again 

by  Butt  J.  in  The  Besolution  (4).     There  was  nothing  in  the 

circumstances  to  justify  a  departure  from  the  rule.    If  the  Has-- 

well  had  not  starboarded  when  she  first  heard  the  whistle  of  the 

Vindomora,  the  collision  would  not  have  occurred. 

Sir  B.  Webster  A.G.  Sir  C.  Hall  Q.C.  and  L.  E.  Pyke  for  the 
respondents  were  not  heard. 

Lord  Hebschell: — 

My  Lords,  this  appeal  arises  in  an  action  brought  by  the 
owners  of  the  Haswell  against  the  owners  of  the  Vindomora,  to 
recover  in  respect  of  a  collision  between  those  two  vessels  which 

(1)  14  P.  D.  172.  (3)  Not  reported  except  in  Ship- 

(2)  Not  reported  except  in  Ship-      ping  Gazette,  1890,  p.  55. 
ping  Gazette,  1890,  p.  49.  (4)  60  L.  T.  430. 
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took  place  in  the  North  Sea  off  Whitby  on  the  evening  of  the  h.  l.  (B.) 
2l8t  of  September,  1888.    The  result  of  the  collision  was  that  the       i890 

Vindomora  cut  into  the  HastoeU,  and  the  Haswell  sank,  the  Tin-  otomb  of 

domora  herself  sustaining  some  slight  damage.  Stbambhip 

The  learned  Judge  who  tried  the  case  in  the  Admiralty  Diyi-  mora,"  and 

OwiTKRS  OS* 

sion  came  to  the  conclusion  that  beyond  all  question  the  Vindo-  Fbeight,  &c. 
mora  was  to  blame.    He  found  that  it  was  clear  that  she  was    l^'^d 
wrongly  navigated,  that  she  ported  in  an  unjustifiable  and    Owmkrsop 
reckless  manner,  and  that  her  speed  had  not  been  reduced  in  the  "HAswEL^'' 

_  AND  CyWNKRR 

manner  which  the  Eules  of  Navigation  demanded  under  the  of  Cabgo,  &c. 
circumstances  which  existed  in  this  case.    From  that  judgment  ,j^  '^xkvo- 
there  was  no  appeal,  and  therefore  before  the  Court  of  Appeal,  as      mora." 
before  your  Lordships'  House  also,  it  must  be  taken  as  undisputed  Lord  Hencheiu 
that  the  Vindomora  was  to  blajne. 

But  then  arose  the  question  whether  the  Haswell  was  also  to 
blame.  The  learned  Judge  of  the  Admiralty  Division  held  that 
the  Haswell  was  to  blame,  upon  the  ground  that  she  starboarded 
her  helm  at  an  earlier  period  than  was  admitted  by  her  witnesses. 
The  evidence  of  the  witnesses  called  for  the  Haswell  was  that  she 
had  not  starboarded  until  very  shortly  before  the  accident.  It  is 
admitted  that  at  that  time  hard-a-starboarding  was  the  proper 
manoeuvre.  If  it  were  true  that  she  had  not  so  manoeuvred  at  an 
early  period,  no  blame  could  possibly  be  imputed  to  her.  But  it 
was  said  that  the  Haswelly  although  she  had  properly  diminished 
her  speed  so  as  to  be  going  dead  slow,  had  in  truth  wrongly  per- 
formed the  manoeuvre  of  starboarding. 

The  evidence  of  the  witnesses  on  board  the  Hastoell,  as  I  have 
said,  was  directly  to  the  contrary ;  but  the  conclusion  reached  by 
the  Judge  of  the  Admiralty  Division  was  derived  from  a  con- 
sideration of  the  nature  of  the  collision  between  the  two  vessels ; 
that  is  to  say  the  position  of  the  vessels  respectively  at  the  time 
of  the  collision,  the  view  taken  being  that  that  was  more  probably 
accoimted  for  by  some  starboarding  on  the  part  of  the  Haswell 
and  porting  on  the  part  of  the  Vindomora  than  by  the  porting  of 
the  Vindomora  alone.  And  the  learned  Judge  relied  further  upon 
the  circumstance  that  indications  were  given  by  the  whistle  on 
board  the  Haswell  which  tended  to  shew  that  she  must  have  been 
at  the  time  under  a  starboard  helm. 

8  B  2 

Digitized  by  VjOOQIC 


4  HOUSE  OP  LORDS  :  [1891] 

H.  L.  (E.)        The  view  taken  by  the  learned  Judge  appears  to  have  been 

1890        this :  that  if  there  was  any  appreciable  starboarding  on  the  part 

O^^J^  o,   of  the  EasweU  at  that  earlier  period,  so  that  the  collision,  such  as 

Stmibhip    i|j  ^3g^  resulted  in  part  from  that  starboarding  and  in  part  from 

MORA,"  ABD   the  porting  of  the  Vindomora,  then  the  Saswell  must  be  held  to 

Fbeiobt,&o.  blame;  and  upon  that  ground  accordingly  he  found  both  the 

Lamb  AND    ^^^1^  ^  blame.    From  that  judgment  the  case  went  on  appeal 

Ov^Bs  OF   ^  i]^Q  Court  of  Appeal,  the  only  question  being,  was  the  Haswell 

"Haswell,**  to  be  held  in  any  respect  to  blame ?  . 

OP  Cabgo,  &a  Now,  my  Lords,  it  was  argued  by  Sir  Walter  Phillimore  on 
THE^«TniDo-  ^^^^^  ^^  ^^®  appellants  that  if  once  the  conclusion  was  reached 
MOBA."  '  that  there  was  any  appreciable  starboarding  on  the  part  of  the 
Lord  Herscheu.  HoswcU  before  thoso  ou  board  her  knew  the  direction  in  which 
the  Vindomora  was  going,  the  Haswell  must  be  held  to  blame, 
because,  he  contended,  there  was  a  rule  of  practice  always  acted 
upon  in  the  Admiralty  Court,  that  where  two  vessels  were  ap- 
proaching one  another  in  a  fog,  neither  vessel  had  a  right  to 
manoeuvre  in  any  way  until  she  had  a  clear  and  unmistakable 
indication  as  to  the  course  upon  which  the  other  vessel  was  pro- 
ceeding or  its  relative  position  to  her  own.  My  Lords,  I  do  not 
think  the  cases  which  the  learned  counsel  cited  support  the  pro- 
position that  there  is  any  such  absolute  hard  and  fast  rule  as  that 
a  vessel  having  only  the  indication  of  a  single  whistle  from  the 
other  vessel  is  never  justified  in  manoeuvring,  and  must  always 
be  held  to  blame  if  she  does  manoeuvre.  I  should  be  very  sorry 
to  say  anything  to  indicate  any  dissent  from  the  view  that  where 
two  vessels  are  approaching  one  another  in  a  fog,  without  any 
sufficient  indication  to  justify  action,  neither  vessel  would  be 
justified  in  altering  her  course.  I  think  the  proper  steps  to  be 
taken  in  such  a  case  would  be  for  each  vessel  to  keep  the  course 
on  which  she  was  proceeding.  Sut,  although  I  entirely  agree 
that  that  is  a  good  general  rule  to  lay  down,  yet  that  rule  must 
nevertheless  be  interpreted  in  each  case  according  to  the  circum- 
stances of  that  case.  It  is  impossible  to  lay  down  an  abstract 
rule  of  that  description  which  shall  be  applicable  to  all  circum- 
stances, to  all  parts  of  the  seas,  and  to  all  positions  of  vessels.  I 
do  not  understand  the  Court  of  Appeal  to  have  thrown  any  doubt 
upon  the  suggestion  that  it  is  the  general  rule,  and  that  in  each 


Digitized  by  VjOOQIC 


A.  C.  AND  PBIVY  COUNCIL.  5 

particnlar  case  you  must  look  to  see  what  the  circumstances  were,  H.  L.  (E.) 
and  inquire  in  each  particular  case.  Were  there  circumstances       I89p 

existing  which  justified  the  manoeuvre  executed,  or  which  pre-  otoem  op 

vented  that  manoeuvre  from  being  a  wrong  manoeuvre  ?  Steamship 

Now,  my  Lords,  when  once  you  have  reached  the  point  that  mona,"  and 

there  is  no  arbitrary  hard  and  fast  rule,  but  that  each  case  must  Fbeigbt,  &c. 

be  determined  by  a  reference  to  the  circumstances  of  the  case,  l^'^^j^j 

then  we  have  to  look  and  see  at  what  conclusion  the  Court  of  Owners  op 

Bteamship 

Appeal  arrived.    The  Court  of  Appeal,  assisted  by  nautical  "Haswell," 
assessors,  arrived  at  the  conclusion  that  even  assuming  (they  did  o1rCARGo,*&o. 
not  determine  the  point  one  way  or  the  other)  that  there  was  the'**"^kdo- 
some  starboarding  on  the  part  of  the  HasweU  at  an  earlier  period      mora." 
than  her  witnesses  admitted,  yet  nevertheless  that  manoeuvre  was  Lord  Hencheu. 
not  a  wrong  one.   That  question  was  distinctly  put  to  the  nautical 
assessors.    They  were  asked  this :  Taking  the  vessels  to  be  in 
the  part  of  the  sea  where  they  were,  taking  into  account  that 
which  would  be  known  as  to  the  natural  course  of  the  vessels  at 
that  place,  that  which  would  be  known  as  to  the  lay  of  the  coast, 
and  taking  it  that  the  whistle  of  the  Vindomora  was  heard  about 
as  broad  on  the  starboard  bow  as  the  witnesses  of  the  Hasiodl 
allege,  was  there  anything  wrong  in  the  HasweU  starboarding  ? 
To  that  question  the  nautical  assessors  answered,  without  hesita- 
tion. Nothing.    Now  your  Lordships  are  asked  to  disregard  that 
finding  and  to  overrule  it.    It  is  said  first  that  the  assumption 
upon  which  the  question  was  founded  was  an  assumption  that 
ought  not  to  have  been  made,  and  next  that  the  answer  was 
wrong. 

My  Lords,  I  think  your  Lordships  would  hesitate  much,  un- 
assisted as  you  are  here  by  any  nautical  experience,  before  you 
arrived  at  the  conclusion  that  the  answer  thus  given  by  the 
nautical  assessors  upon  a  pure  question  of  seamanship,  was  an 
answer  which  you  would  pronounce  to  be  erroneous ;  and,  there- 
fore, I,  for  my  part,  do  not  hesitate  to  say  that  it  seems  to  me 
to  be  impossible  for  us,  assuming  the  facts  to  have  been  properly 
put  before  them,' to  do  other  than  follow  the  conclusion  at  which 
on  a  point  of  seamanship  the  nautical  assessors  arrived. 

But  then  it  is  said  that  the  question  put  to  them  was  founded 
upon  assumptions  not  in  accordance  with  fact.      No  doubt  if 
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H.  L.  (E.)    that  could  be  established,  it  would  get  rid  of  the  importance 
1890        and  value  of  the  nautical  assessors'  finding.    That  depends^  and 
OwNEBs  OF   ^  I  think  from  what  I  have  heard,  solely  depends  upon  whether 
®7^^J!^   the  Master  of  the  KoUs  was  justified  in  coming  to  the  con- 
MOBA,"  AND   elusion,  and  assuming  therefore  in  his  question  to  the  nautical 
FBEiaHT,  &c.  assessors  that  those  on  board  the  Ha»weU  did  hear  the  whistle  of 
Lamb  AND    ^^^  Vindomora  some  three  and  a  half  to  four   points  on    the 
^^™^^p   starboard  bow.    As  regards  that  point,  the  witnesses  on  board  the 
"Haswell,"  Easwell  state  that  they  did  so  hear  the  whistle.     Scarcely  a 
OF  Cabgo,  &o.  question  was  put  to  them  in  cross-examination  to  throw  a  donbt 
The'*<Vikdo-  ^P^^  ^^^  statement  which  they  so  made.    It  seems  to  me  almost 
MORA."      iq  hsLYQ  been  accepted.     There  is  certainly  nothing   in    the 
LordHewcheiL  findings  iu  the   Court  below  by  Butt,  J.,  to  justify  the  con- 
clusion that  he  thought  the  statement  on  that  point  erroneous ; 
on  the  contrary,  he  practically  accepts  as  reasonable  and  consis- 
tent the  whole  of  the  story  of  the  HasweU,  except  as   to  the 
period  of  time  at  which  she  began  to  starboard. 

Then  is  there  anything  in  the  probabilities  of  the  case  to 
render  it  inconceiyable  that  the  witnesses  on  board  the  SaaweU 
did  hear  the  whistle  of  the  Vindomora  as  they  describe  ?     I  have 
listened  with  attention  to  the  zealous  and  ingenious  arguments 
which  have  been  presented  to  your  Lordships,  but  they  hare 
not  infused  into  my  mind  any  conviction  that  the  story  told  is 
either  an  impossible  or  an  improbable  one.     It  seems  to  me 
that  the  suggested  impossibility  or  improbability  depends  very 
much  upon  your  accepting  on  certain. points  the  story  told  by 
those  on  board  the  Vindomora ;  but  inasmuch  as  I  am  not  dis- 
posed to  place  any  reliance,  or  to  act  in  the  least  upon  anything 
said  by  the  witnesses  on  board  the  Vindomora,  after  what  the 
learned  Judge  said  in  the  Court  below,  as  well  as  after  the  dis- 
cussion of  their  evidence  here,  it  seems  to  me  that  you  cannot 
assume  any  of  their  statements  to  be  facts  for  the  purpose  of 
shewing  that  this  story  is  inconceivable  or  improbable. 

Under  these  circumstances,  my  Lords,  I  do  not  think  it  has 
been  made  out  that  the  question  put  to  the  nautical  assessors  by 
the  learned  Judge,  was  founded  upon  any  misconception  of  the 
evidence,  or  upon  any  erroneous  conclusion  as  to  its  effect 
That  being  so,  I  am  prepared  to  recommend  to  your  Lordships 
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to  act  upon  that  finding,  and  to  come  to  the  conclnsion  that  it    H.  L.  (E.) 
is  not  made  out  that  the  Easwdl  in  this  case  acted  wrongly.        1890 
The  Vindomoray  beyond  all  question,  broke  the  statutory  rule,   owkxbs  of 
The  utmost  that  can  be  said  in  the  case  of  the  Haswell  is  that    ?y^JJ^ 
one  has  to  consider  whether  there  was  an  act  or  a  neglect  which  mora,"  aitd 

OWNE&B  OF 

would  not  have  been  done  or  committed  by  a  skilful  and  prudent  Fbbioht,  &o. 
seaman.     It  seems  to  me  that  that  question  is   completely    lajo^'ahd 
answered  by  the  finding  of  the  Court  of  Appeal,  from  which  I   ^^^^ 
am  not  disposed  to  differ.  "  Kabwbll^ 

My  Lords,  another  question  arises.  Eyen  assuming  that  there  of  Oabgo,  &o. 
was  some  improper  starboarding  on  the  part  of  the  Easwelly  it  is  teb'^^Yimdo- 
neeessary  for  the  Vindomora  to  establish  that  that  contributed  ^^^ 
or  conduced  to  the  accident,  which  I  understand  to  mean  this,  ^^  Henohau. 
that  but  for  the  starboarding  by  those  on  board  the  HasweU  the 
accident  would  not  have  taken  place.  If  there  would  equally 
haye  been  a  collision  between  the  two  vessels,  although  the 
Baswell  had  not  starboarded,  then  although  the  collision  might 
not  haye  been  exactly  in  the  same  place,  or  the  two  yessels 
might  not  haye  struck  one  another  in  precisely  the  same  way,  it 
cannot  be  said  that  the  case  against  the  Haswell  has  been  made 
out.  I  do  not  think  this  proposition  was  denied  by  the  learned 
counsel  for  the  appellants,  except  that  it  was  attempted  to  shift 
the  onus  of  shewing  that  from  the  Vindomora  to  the  Eaavoell.  I 
will  not  enter  into  the  question  now  upon  whom  the  onus  lay, 
whether  it  was  for  the  Vindomora  to  shew  that  it  was  the  act  of 
the  Hamioelly  and  that  the  collision  would  not  haye  occurred  if 
the  HoBweU  had  not  so  manoduyred,  or  whether  it  was  for  the 
Haswell  to  excuse  herself  in  that  way ;  because  what  we  haye  to 
deal  with  is  a  determination  by  the  nautical  gentlemen,  or  rather 
a  determination  of  the  Court  on  the  answer  of  the  nautical 
gentlemen  to  the  question,  *^  Did  the  starboarding  of  the  HasweU 
in  your  opinion  conduce  to  this  collision  ?  "  and  their  answer  is, 
*'  No,  not  at  all."  K  that  be  the  case,  it  has  not  been  established 
that  the  Haswell  is  to  blame  for  this  collision,  so  that  she  is  to 
be  held  jointly  responsible  for  it  with  the  Vindomora.  And  I 
haye  heard  nothing  to  lead  me  to  the  conclusion  that  the  finding 
of  the  Court  below  on  this  point  was  wrong. 

My   Lords,  under    these  circumstances  I  submit  that   the 
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H.  L.  (E.)    jadgment  of  the  Court  of  Appeal  should  be  affinued^and  this  appeal 
1890        dismissed  with  costs,  and  I  move  your  Lordships  accordingly. 


OWHBBSOF 

stkambhip   Lord  Watson: — 

"  VlHDO- 

M0BA,"A2iD       My  Lords,  in  agreeing  with  the  judgment  which  has  been 

Fbeight,  &a.  moved,  I  have  no  wish  to  cast  any  doubt  upon  the  soundness  of 

Laub  ahd    the  rule  that  when  a  vessel  at  sea,  overtaken  by  a  fog,  becomes 

sSjSship   ^^^^  *^ft*  another  vessel  is  in  her  neighbourhood  she  ought, 

^^?Z?^'"  whilst  complying  with  the  regulations  as  to  speed,  to  keep  on 

AND  C/WNEB8 

OF  cabgo,  &o.  her  course  unless  she  has  some  indications  more  or  less  reliable 
The  "Vnox)-  that  it  would  be  proper  or  at  least  safe  to  change  it.  What  indi- 
^^^•"  cations  would  be  sufiScient  to  warrant  a  change  of  course  is  a 
question  of  fact  which  must  depend  upon  the  circumstances  of 
each  case.  In  the  present  case  the  Court  of  Appeal  have  not 
thought  it  necessary  to  decide  whether  the  HasweU  starboarded 
on  the  first  or  on  the  last  whistle  heard  from  the  Vindomara. 
Their  Lordships  assumed  that  she  began  starboarding  as  soon  as 
she  heard  the  first  of  those  signals,  and  on  that  assumption  they 
put  a  specific  question  to  the  nautical  assessors,  who  in  answer 
advised  their  Lordships  that  taking  into  account  these  three 
things,  first,  the  part  of  the  sea  in  which  the  two  vessels  were ; 
secondly,  the  natural  course  of  the  two  vessels  and  the  lay  of 
the  coast ;  and,  thirdly,  the  fact  that  the  Vindomora^s  whistle  was 
heard  at  from  three  and  a-half  to  four  points  on  her  starboard 
bow,  the  Haawell  did  nothing  wrong  in  starboarding. 

That  finding  if  accepted  is  absolutely  conclusive  in  favour  of 
the  HcLSwdl.  We  have  been  asked  to  reject  it.  I  can  only  say 
that  I  am  not  disposed  to  treat  lightly  any  finding  of  nautical 
assessors,  and  least  of  all  when,  as  in  the  present  instance,  their 
finding  is  plain  and  unequivocal.  Notwithstanding  the  very 
plausible  argument  to  which  we  have  listened  from  the  Bar,  I 
have  heard  nothing  from  the  learned  counsel  which  leads  me 
to  doubt  the  soundness  of  the  advice  which  was  given  to  th^ 
Court  of  Appeal. 

I  think  as  little  cause  has  been  shewn  by  the  learned  counsel 
against  the  second  finding  of  the  assessors,  which  of  itself  would 
entitle  the  HasweU  to  a  judgment  exempting  her  from  blame 
even  if  the  first  finding  had  been  against  her. 
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LoBD  Bbamwell: —  H.L.(E.) 

My  Lords,  I  concur.  »-y^ 

OWNBBfl  OF 

Stbambhip 

LOBD    MOBBIS: MORA,"AKD 

OWNVBS  OP 

My  Lords,  accepting  the  rule  as  laid  down  by  my  noble  and  Freight,  &c, 
learned  friend  on  the  woolsack,  and  my  noble  and  learned  friend    laid  and 
opposite  (Lord  Watson),  it  appears  to  me  to  be  a  rule  founded    g^Ssm 
upon  common  sense  as  well  as  upon  seamanship  that  if  two  "Harwell," 

^  '^^  ^  AND  OWKERB 

vessels  are  in  a  fog  in  the  same  neighbourhood,  it  is  better  for  of  Oabgo,  &c. 

them  to  continue  on  the  course  they  are  on,  instead  of  altering  th»  "  Vindo- 

it  groping  about  and  probably  thereby  causing  a  collision  which      >*ora." 

might  not  otherwise  occur.    At  the  same  time  it  appears  also  to 

me  to  be  a  principle  of  common  sense  and  good  seamanship  that 

when  two  vessels  are  near  together  in  a  fog,  and  the  one  receives  a 

sufficient  indication  of  the  position  of  the  other,  there  is  no  rule, 

and  there  could  be  no  rule,  that  the  vessel  which  receives  such  an 

indication  and  thereby  has  good  reason  for  changing  her  course 

should  not  do  so.    Accordingly,  in  this  case,  as  I  understand, 

those  acting  for  the  Vindomora  do  not  allege  that  if  the  Haswell 

had  waited  until  the  second  whistle  had  been  heard  from  the 

Vindomora  there  would  not  have  been  sufficient  indication  and 

sufficient  good  reason  for  the  Haswell  starboarding  her  helm. 

That  is  the  case  made,  as  a  matter  of  fact,  by  the  Haawell,  and 

for  myself  I  must  say  that  I  am  not  at  all  satisfied  that  it  is  not 

a  true  case.    It  was  the  case  that  was  proved  by  evidence  at  all 

events  upon  the  trial  before  Butt,  J.    He  was  disposed  not  to 

give  credence  to  it,  relying  upon  reasoning  not  arising  from 

matters  of  fact  proved  directly  upon  the  point,  but  reasoning 

arrived  at  from  other  admitted  facts,  such  as  that  the  master  had 

made  a  deposition  somewhat  inconsistent  with  that  statement,  and 

from  the  nature  of  the  collision  and  from  other  circumstances 

referred  to  by  him.    I  merely  guard  myself  by  saying  that  I  am 

not  at  all  satisfied  that  the  case  made  by  the  Haswell  was  an 

untrue  one  and  that  they  did  not  wait  until  the  second  whistle 

from  the  Vindomora  was  heard  before  starboarding.    But,  my 

Lords,  it  appears  to  me  that  there  is  nothing  magic  in  waiting 

for  a  second  whistle  rather  than  acting  upon  the  first  whistle  if 
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H.li.(E.)    the  first  whistle  shewed  sufficient  indication  and  gave  good 

1890        reason  for  the  EUswell  altering  her  course.    A  question  on  that 

OwHEBsoF    point  has  been  submitted  to  the  nautical  assessors,  and  the 

^?v^^    accepted  state  of  facts   to   a  great  extent  was  put  to  them, 

MOBA^AND  namely,  that  the  7ind<mora  at  the  time  of  the  first  whistle 

FBsiaBT,  &o.  being  heard  was  some  three  and  aphalf  to  four  points  on  the 

La^  ABD    starboard  bow  of  the  EaaweU.    That  is  deposed  to  by  seyeral 

OwHBBs  OF   witnesses,  and  it  does  not  appear  to  have  been  to  any  material 

«<Haswell,'*  extent  controverted  at  the  trial  before  Butt,  J.    Upon  that  state 

OF  Cabgo,  &c.  of  facts  the  nautical  assessors  say  that  under  the  circumstanoes 

Thb'^indo-  existing  in  this  case  upon  the  first  whistle  coming  from  a  vessel 

MOBA.''      that  bore  three  and  a  half  to  four  points  on  the  starboard  bow 

ixnd  Monte,    of  the  HoMoeU  it  would  be  a  sufficient  indication  and  a  good 

reason  for  the  EaaweU  altering  her  course. 

Upon  these  grounds  I  entirely  concur  in  the  judgment  which 
my  noble  and  learned  friend  on  the  woolsack  has  moved. 

Judgment    appealed   from   affirmed,    and    appeal 
dismissed  with  costs. 

Lords*  Journals  5th  December  1890. 

Solicitors  for  appellants :  BottereU  &  Boehe. 
Solicitors  for  respondents :  GeUaUy  &  Warton. 
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THE  TEEDEGAE  IKON  AND  COAL)  ,         h.l.(E.) 

>    Appellants;        ^^^ 


[HOUSE  OF  LORDS.] 

IKO 
COMPANY,  LIMITED 

AND 

tt?.   stt?.  a  mrtttp  ^ 

Bespohdents. 


Ship — Damage —  Wharf —  Wharfinger^  lAahUity  of— Obstruction  in  bed  of 
River — Riparian  Owner — Negligence* 

The  decision  of  the  Court  of  Appeal  (14  P.  D.  138)  reversed,  and  the 
decision  of  Butt,  J.,  restored,  on  the  ground  that  as  the  facts  really  stood 
there  was  no  evidence  of  any  breach  of  duty  on  the  part  of  the  wharfingers, 
and  that  the  injury  to  the  ship  was  caused  by  the  captain  and  pilot 
attempting  to  berth  her  alongside  the  wharf  at  a  time  of  the  tide  when  it 
was  not  safe  for  a  vessel  of  her  draught  and  trim. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Lord  Esher 
M.R9  Cotton  and  Lindley  L.JJ.)  reversing  a  decree  of  Bntt^  J. 
in  the  Admiralty  Division  (1). 

This  appeal  turned  mainly  upon  the  real  effect  of  the  evidence 
given  at  the  hearing  before  Butt  J.,  their  Lordships  in  this 
House  taking  a  different  view  to  that  taken  by  the  Court  of 
Appeal.  The  whole  of  the  material  £acts  are  stated  in  the  judg- 
ment of  Lord  Watson,  and  the  statement  of  claim  and  amend- 
ments thereto  are  discussed  in  that  judgment  and  also  in  that  of 
Lord  Halsbury,  L.C. 

1890.  Dec.  5,  8,  9,  15.  FinJay  Q.C.  (Joseph  WdUon  and  A. 
Adams,  with  him)  for  the  appellants : — 

The  decision  of  the  Court  of  Appeal  was  based  on  an  erroneous 
view  of  the  facts.  The  appellants  are  not,  as  the  Court  supposed, 
lessees  of  the  bed  of  the  river,  and  there  was  no  evidence  that 
they  were,  or  that  it  was  in  their  possession  or  under  their 
control.  This  seems  to  have  been  the  ground  of  the  decision : 
and  with  it  the  reasoning  built  on  it  fietlls  away.    There  was  no 

(1)  14  P.  D.  138. 


^jjj)  Dee,  15. 

THE    OWNEES    OP    THE    STEAMSHIP) 
"CALLIOPE" J 

THE  «  CALLIOPE." 
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H.  L.  (E.)  evidence  of  any  duty  on  the  appellants  to  do  anything  to  the  bed 
1890        of  the  river.    No'doubt  they  might  as  lessees  of  the  wharf  scrape 

Tbotoab  *^®  bottom  of  the  river  for  their  own  purposes  provided  they  did 
Ibon  and  jiQt  aflfect  the  rights  of  anybody  else,  but  they  were  under  no  obli- 
€k)MPAi7T     gation  to  do  so.     There  was  no  evidence  that  the  bottom  of  the 

OwNEBs  OF   river  was  in  an  abnormal  or  improper  condition,  or  in  any  other 

"^A^OTiT"  ^^^  ^^^^  ^  muddy  bottom  always  is  in  when  vessels  lie  along- 
■-—        side  a  wharf.     There  is  no  duty  on  a  wharfinger  to  scrape  the 

«  Calliopb."  bottom  each  time  a  vessel  leaves  his  wharf.  Whatever  the  con- 
dition  of  the  bed  was,  the  pilot  knew  or  might  and  ought  to  have 
known  it.  The  case  on  negligence  then  fails  from  the  absence  of 
evidence  of  any  breach  of  duty.  Whether  a  vessel  could  safely 
approach  the  wharf  depended  on  the  state  of  the  tide  and  the 
draught  and  trim  of  the  vessel.  This  was  a  matter  for  the 
captain  and  the  pilot.  There  was  no  misrepresentation  by 
Griffiths,  He  told  the  captain  the  truth  as  to  the  tide  and 
referred  him  to  the  pilot.  But  if  there  had  been,  Griffiths  had 
no  authority  from  the  appellants  to  make  representations  or  to 
order  the  vessel  to  come  in.  The  damage  arose  entirely  from 
the  captain  not  waiting  for  another  tide  and  choosing  to  run  the 
risk  against  which  the  pilot  warned  him. 

Oordl  Barnes  Q.C.  and  W.  8.  Bobson  (ff.  Holman  with  them) 
for  the  respondents : — 

The  appellants  as  wharfingers  and  riparian  owners  had  the 
right  and  were  under  the  duty  to  exercise  control  over  the  bed  of 
the  river  in  front  of  the  wharf.  The  duty  of  a  wharfinger  is 
plainly  stated  in  The  Moorcock  (1).  He  must  either  keep  the  part 
of  the  bed  which  is  in  front  of  the  wharf  in  a  reasonably  fit  state 
for  vessels  to  use  or,  if  it  is  not  fit,  he  must  warn  vessels  intending 
to  enter.  The  wharfinger  would  clearly  be  liable  if  there  were 
an  anchor  or  any  other  obstruction  which  would  injure  a  ship  as 
she  lay  in  the  berth,  and  it  is  the  same  thing  if  there  is  an  obstruc- 
tion in  the  way  of  the  ship  getting  to  the  berth.  The  appellants 
ought  either  to  have  kept  the  ridge  down  or  to  have  warned  the 
captain.  There  was  evidence  that  it  had  always  been  the  practice 
of  the  defendants  to  employ  men  at  intervals  of  a  week  or  two  to 

(1)  U  P.  D.  64,  69. 
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clear  away  accumulations  of  mud  from  the  berths  adjoining  the 
wharf.  This  had  not  been  done  so  as  to  make  the  bed  reason- 
ably safe  and  there  was  evidenceof  neglect  of  duty.  The  respond- 
ents were  moreover  misled  by  GriflSths'  letter.  The  representa- 
tion in  that  letter  that  the  appellants  had  two  feet  more  water 
than  the  Bathurst  Basin  applied  not  only  to  the  lying  berths  but 
to  all  that  part  of  the  premises  which  they  were  in  the  habit  and 
under  the  obligation  of  keeping  in  order.  And  that  was  untrue. 
Griffiths  was  appointed  by  the  appellants  to  direct  ships  entering, 
and  clearly  had  authority.  The  law  laid  down  by  the  Court  of 
Appeal  is  founded  on  decisions.  In  Curling  y.  Wood  (1)  the 
wharfinger  was  held  liable  for  placing  an  obstruction  in  the 
river.  Here  the  appellants  placed  the  respondents'  vessel  where 
the  obstruction  was.  See  also  White  v.  Phillips  (2) ;  Beg.  v. 
WiUiams  (3) ;  and  Mersey  Docks  Trustees  v.  Qihhs  (4). 

The  appellants'  counsel  were  not  heard  in  reply. 


H.  L.  (B.) 
1890 


Tredbqab 
Ieok  and 

Coal 
Company 

ownsbsop 

Steamship 

**  Calliope.'' 

"Calliope." 


LoBD  Halsbuey  L.O. : — 

My  Lords^  I  cannot  help  thinking  that  this  case  affords  a 
somewhat  important  illustration  of  the  necessity  of  calling  upon 
litigants  to  place  in  some  written  form  of  pleading  the  precise 
cause  of  action  upon  which  they  rely,  for  I  think  that  the  time 
during  which  your  Lordships  have  been  occupied  and  the  time 
whichlhas  been  occupied  in  the  courts  below  has  to  a  considerable 
extent  been  the  result  of  an  oscillation  in  the  minds  of  the  ad- 
visers of  the  plaintiffs  as  to  what  was  their  cause  of  action. 

My  LordSy  I  cannot  entertain  a  doubt,  when  I  look  at  the  form 
of  the  statement  of  claim  as  it  originally  stood,  that  the  cause  of 
action  was  originally  founded  upon  the  notion  that  this  vessel 
was  invited  to  a  berth,  in  the  strict  and  proper  sense  of  that  word, 
at  which  it  was  unfit  for  a  vessel  under  any  circumstances  to  lie, 
and  that  by  reason  of  the  inequality  and  unfitness  of  the  berth 
the  vessel  being  brought  there  was  strained  and  injured.  If  that 
had  been  the  complexion  of  the  case,  I  certainly  entertain  no 
doubt  that  the  law  as  laid  down  in  the  earlier  cases  and  in  the 


(1)  16  M.  &  W.  628. 

(2)  33  L.  J.  (C.P.)  33. 


(3)  9  App.  Cas.  418,  431. 

(4)  Law  Rep.  1  H.  L.  93. 
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H.  L.  (E.)    later  case  of  the  Moorcock  (1)  would  have  been  applicable  to  that 

1890       state  of  things.    In  this  case  the  wharfinger,  who  happens  to  be 

Tmmgab    *^®  consignee,  invites  the  vessel  to  a  particular  place  to  unload. 

Iron  amd    if^  ag  it  is  said,  to  his  knowledge]^the  place  for  unloading  was 

:  GoMPAHT     improper  and  likely  to  injure  the  vessel,  he  certainly  ought  to 

OwN^  OF   ^ave  adopted  one  of  these  alternatives :  either  he  ought  not  to 

"  cl^oSf"  ^^®  invited  the  vessel  or  he  ought  to  have  informed  the  vessel 

what  the  condition  of  things  was  when  she  was  invited,  so  that 

'*  Calliope.*'  the  injury  might  have  been  avoided. 

Lord  noTbary.  ^^t,  gradually,  as  the  case  proceeded  it  apparently  occurred 
ilfl  to  the  parties  that  that  ground  could  not  be  maintained  and  that 
the  vessel  if  it  had  got  there  would  have  been  perfectly  well  able 
to  he  there  in  a  fit  and  proper  place  for  unloading,  and  no  injury 
would  have  resulted ;  and  then  came  an  application  to  amende  to 
which  the  learned  Judge  acceded.  The  amendment  is  of  this 
character,  that  the  persons  who  were  in  charge  of  the  operation 
of  bringing  the  vessel  to  the  berth  were  guilty  of  negligence. 
Who  those  persons  were  I  will  say  in  a  moment.  The  nature  of 
the  negligence  alleged  is  this,  that  in  the  ordinary  condition  of 
things  a  vessel  of  that  draught  could  not  properly  get  to  that 
berth  at  the  particular  time  of  the  tide,  and  a  Mr.  Gri£Sths  is 
alleged  to  have  misled  the  pilot  and  the  captain  as  to  the  safety 
with  which  that  vessel  might  get  there  to  lie  there. 

Let  us  see  what  the  meaning  of  this  contention  is  and  upon 
what  ground  it  is  suggested  that  the  wharfinger  and  consignee 
was  guilty  of  the  negligence  imputed  to  him.  He  in  'the  first 
instance,  as  he  had  a  right  to  do,  gave  a  direction  that  the  vessel 
should  come  and  unload  at  that  wharf.  If  under  no  circumstances 
and  at  no  time  the  vessel  could  have  gone  to  that  wharf — though 
in  that  case,  as  I  think,  a  serious  question  would  arise  as  to 
whether  it  is  not  for  the  captain  or  the  pilot  as  representing  the 
shipowners  to  make  up  his  mind  whether  he  can  safely  get  to 
that  place  or  not,  and  to  make  his  election  whether  he  will  or 
will  not  attempt  to  do  so  with  a  view  to  safety — still  if  under  no 
circumstances  the  vessel  could  with  safety  have  gone  there,  and 
if  he  had  relied  upon  that  statement  for  the  purpose  of  getting 
there,  a  different  question  would  have  arisen.    But  the  facts  do 

(1)  14  P.  D.  64,  69. 
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not  raise  that  case,  because  as  I  nnderstand  the  facts  relied  upon,    H.  L.  (E.)  j 
there  is  given  in  the  letter  the  draught  of  water  which  under       1890 
ordinary  circumstances  may  be  expected  at  the  particular  time,    tbedegab 
and  at  the  same  time  as  that  direction  is  given  the  writer  says,    ^^^ 
"  But  your  pilot  will  tell  you  what  to  do."    What  is  the  meaning     Company 
of  such  a  phrase  as  that  ?    What  is  the  suggestion  when  the    Owhebs  of 
person  to  whom  the  direction  is  given  is  told  to  rely  upon' the  «*  oalliopb."' 
pQot  ?    What  does  a  pilot  do  ?    What  is  a  pilot's  duty  ?    It  is       "^  *--^ 
impossible  to  doubt  that  under  ordinary  circumstances  that  would  '*  Calliope.'^ 
mean  this :  This  is  information  which  I  give  you  for  the  purpose  LonmaiBbarr: 
of  forming  your  own  judgment  whether  you  can  come  there  or        •^— « 
not ;  that  is  to  say,  this  is  the  height  of  water  which  may  be 
expected  at  such  and  such  a  time,  but  you,  the  person  in  charge 
of  the  navigation  of  the  vessel,  the  captain  or  the  pilot,  must 
form  your  own  judgment  upon  the  matter,  and  you  must  not 
expect  me  to  give  you  a  warranty  that  that  height  of  water  will 
exist;  but  you,  the  captain  or  the  pilot,  must  form  your  own 
judgment  upon  it,  and  must  act  accordingly. 

Under  the  particular  circumstances  of  this  case  it  appears  that 
the  utmost  amount  of  water  which  could  possibly  be  expected  at 
the  top  of  the  tide  was  18  ft.  9  in.,  and  that  depended  upon  a 
comparison  between  the  Bathurst  Basin  at  Bristol  and  this  Tre- 
degar Wharf,  between  which  there  was  said  to  be,  under  the 
ordinary  condition  of  things,  a  difference  of  2  ft.  in  favour  of  the 
Tredegar  Wharf.  The  vessel  in  question  was  drawing  aft  18  ft. 
3  in. ;  and  at  the  top  of  the  tide  therefore,  assuming  everything 
to  be  normal  in  the  condition  of  things  with  which  the  parties 
were  dealing,  there  would  be  six  inches  to  spare  and  that  was  all. 
The  £Bict8  appear  to  be  that  about  an  hour  and  a  half  before  the 
top  of  the  tide  the  vessel  attempted  to  get  in.  I  think  it  is  idle 
to  say  that  she  was  there  for  the  purpose  of  attempting  to  get  in 
at  the  top  of  the  tide.  It  is  manifest  to  me  &om  the  evidence 
that  she  attempted  to  get  in  long  before  the  state  of  the  tide 
would  have  justified  her  doing  so,  and  it  was  as  absolutely  certain 
as  any  calculation  could  make  it,  not  only  that  she  was  likely  to 
ground*  but  that  she  must  ground  if  she  attempted  it  And  she 
did  attempt  it. 

Then  it  is  said  that  Mr.  Griffiths  encouraged  the  pilot  and  the 
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H.  L.  (E.)    captain  to  come  in^  and  in  fact  the  phrase  is  used  that  he  "  gaye 
1890        orders."    I  think  in  the  course  of  the  argument  it  has  been 
Tkhd^ar    sufficiently  pointed  out  that  the  use  of  those  words  is  inaccurate 
^^^^^    if  understood  in  the  sense  that  Mr.  Barnes  has  relied  on.    That 
Company    a  foreman,  who  is  concerned  with  the  regulation  and  management 
OwNKts  or   of  the  wharf,  in  a  certain  sense  **  gives  orders  "  is  true  enough. 
«m:alliofe/'  -^^  ^^  ^  right  to  assume  that  the  captain  and  the  pilot  who  are 
■^       navigating  the  vessel  alongside  the  wharf  will  navigate  her  safely ; 
«  Calliope."  but  when  it  oomes  to  a  question  of  what  particular  position  along- 
Lord  HaiBbojy,  side  the  wharf  or  what  berth  the  vessel  is  to  occupy  with  reference 
-^       to  the  loading  and  unloading  of  the  goods  the  person  on  the 
wharf  is  the  person  to  give  directions  at  what  particular  part  of 
the  wharf,  and  how,  the  vessel  shall  be  moored ;  because  with 
reference  to  the  cranes  and  other  machinery  'at  the  wharf  for 
loading  and  unloading  the  vessel  it  may  be  important  that  the 
person  in  charge  of  the  wharf  should  give  such  directions,  and 
accordingly  Mr.  Griffiths  appears  to  have  given  such  directions. 
But  is  it  contended  for  a  moment  that  either  the  captain  or  the 
pilot  would  understand  that  Mr.  Griffiths  was  in  a  position  to 
give  orders  to  the  captain  or  the  pilot  with  reference  to  the 
approach  of  the  vessel,  or  information  as  to  the  water  she  would 
draw  ?    The  absurdity  of  such  a  proposition  is  at  once  apparent 
when  it  is  remembered  that  this  question  not  only  depends  upon 
the  absolute  depth  of  the  water  either  at  the  top  of  the  tide  or 
an  hour  and  a  half  before  it,  but  also  has  relation  to  the  draught 
of  the  vessel,  with  which  the  captain  and  the  pilot  may  be  sup- 
posed to  be  perfectly  familiar,  but  which  would  be  totally 
unknown  to  Mr.  Griffiths  on  the  wharf. 

My  Lords,  that  words  which  appeared  to  resemble  orders  may 
have  been  used  by  Mr.  Griffiths  when  once  the  difficulty  had 
arisen  and  it  was  found  that  the  vessel  was  incapable  of  reaching 
the  wharf,  is  exceedingly  likely.  I  should  concur  with  Mr.  Jus- 
tice Butt  in  the  opinion  that  while  each  side  perhaps  has  given 
a  colour  to  the  particular  language  used  it  is  extremely  likely 
that  Mr.  Griffiths  used  words  which,  understood  literally  and 
without  reference  to  the  relations  existing  between  Mr.  Griffiths 
and  the  captain  or  the  pilot,  might  in  one  sense  be  described  as 
orders ;  but  that  he  gave  orders  in  the  sense  of  a  command  in 
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relation  to  the  approach  of  the  vessel  to  the  side  of  the  wharf^  or    H.  L.  (£.) 
that  they  so  understood  it  or  placed  any  reliance  upon  his  words       1890 
as  being  orders,  I  certainly  do  not  believe.  Tbkdbgar 

(j   But,  my  Lords,  we  are  not  left  without  guidance  upon  the  *  ^^^^^ 
subject,  because  the  captain  and  the  pilot  themselves  give,  to  my     Compaht 
mind,  an  absolutely  overwhelming  proo  that  they  knew  perfectly    Owkebs  op 
well  that  what  they  were  doing  was  an  operation  attended  with  **aJ^S^" 
risk,  for  the  pilot  himself  said  that  he  would  not  undertake  the       "^    . 
risk  because  he  knew  that  he  might  lose  his  certificate,  and  that  ''Caixiofe/' 
if  it  was  done  it  must  be  done  upon  the  responsibility  of  the  LoniHaisbnry. 
captain.    Now  what  does  that  disclose?     In  the  first  place  it       — - 
discloses  an  absolute  intention  not  to  rely  upon  any  '^  orders " 
supposed  to  have  been  given  to  them,  and  in  the  second  place  it 
also  shews  that  they  knew  that  the  operation  was  one  which  was 
attended  with  danger. 

That  brings  me  to  the  next  point,  What  was  the  danger  ?  The 
danger  was  a  danger  which  has  in  fact  been  recognised  by  the 
pilot  in  the  very  first  part  of  his  evidence.  He  knew  there  were 
these  inequalities  in  the  bed  of  the  river,  inequalities  owing  to 
the  nature  of  the  river,  to  the  nature  of  the  soil  of  the  bed  of 
the  river,  and  incident  to  the  ordinary  user  of  the  bed  of  the 
river.  Under  those  circumstances  it  is  suggested  that  there  was 
some  duty,  before  any  vessel  came  in,  that  this  particular  berth 
should  be  scraped  even,  so  that  the  vessel  should  lie  on  an  even 
keel  the  moment  that  she  got  up  to  within — ^I  do  not  know  that 
I  am  able  to  give  verbal  expression  exactly  to  what  is  sug- 
gested,— but  to  within  some  reasonable  distance  of  the  wharf, 
within  what  I  think  Mr.  Bobson  called  *^  the  sphere  of  their 
operations.*'  That  phrase  was  very  adroitly  used ;  it  would  com- 
prehend something  so  vague  that  one  cannot  quite  grasp  it. 
The  berth  itself  is  admitted  now  to  have  been  perfectly  proper 
to  be  in,  and  how  far  this  alleged  responsibility  for  the  approach 
to  the  berth  extends  I  really  do  not  know.  I  suppose,  to  put  it 
most  in  favour  of  the  respondents,  it  would  be  suggested  that  it 
extends  as  far  as  vessels  coming  in  and  lying  at  this  wharf,  and 
by  lying  there  raising  the  ridge  upon  which  so  much  has 
been  said.  Now  upon  that  subject,  whenever  the  question  does 
arise,  I  hope  I  shall  keep  my  mind  perfectly  free  to  have  it 

Vol.  I.  1891.  '       8  0 
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CL  L.  (E.)    discussed  ;  bat  it  is  absolutely  new  to  me  to  find  that  there  is  by 

If  90        law  a  responsibility  or  an  obligation  upon  everybody  using  the 

Tbedegab    ^^^^'  ^^  ^  natural  and  normal  way  and,  by  lying  on  mud  flats, 

^"^C^uf  ^     raising  by  the  operation  described  some  of  these  inequalities  so 

CoMPAKY     that  another  vessel  coming  in  and  lying  there  transrersely 

OwNcits  or    might  suffer  injury.    It  certainly  is  a  new  proposition  for  which 

'^CALhwIr  ^  fibould  like  some  authority  before  affirming  that  such  an  obli- 

"T^        gation  exists  by  law.    I  can  only  say,  from  one's  knowledge  of 

^<Calliofb."  that  part  of  the  world,  that  it  would  be  an  obligation  which 

L<»rdHiiiIbur7,  would  raisc  a  very  serious  question  indeed,  because  in  particular 

-*^        states  of  the  wind  many  hundreds  of  vessels  may  be  seen  lying 

on  Cardiff  flats,  and  lying  side  by  side ;  and  the  character  of  the 

mud  there  is  very  much  the  same  as  that  of  the  mud  .  in  the 

Usk ;  and  if  upon  those  vessels  or  their  owners  there  is  cast  an 

obligation,  when  they  sail  away  after  the  tide  has  come  in,  having 

left  this  impression,  to  remove  those  ridges  and  flatten  them 

again,  or  if  they  neglect  to  do  so  to  be  subject  to  an  action  by 

the  owner  of  some  other  vessel  that  comes  in  afterwards  and  lies 

across  the  ridges,  it  throws  an  obligation  on  the  shipowners  which 

I  think  they  will  do  well  to  consider.    It  certainly  is  a  very 

serious  proposition  to  lay  down,  and  one  for  which  I  should  require 

some  authority. 

Then  the  contention  is  that  this  obligation  exists,  and  that 
there  was  a  hard  substance  left  in  front  of  this  berth  which 
ought  to  have  been  cleared  away,  and  that  by  reason  of  its  not 
having  been  cleared  away  this  accident  happened. 

My  Lords,  with  regard  to  that,  which  is  in  plain  terms  the 
contention  which  has  been  made,  all  I  shall  say  is  that  I  do  not 
know  whether  that  is  so  or  not,  but  one  difficulty  is  that  there  is 
no  evidence.  That  this  vessel  was  injured  by  lying  in  the  place 
where  she  did  lie  is  certain,  but  neither  shipowner  nor  wharfinger 
ever  intended  that  she  should  lie  there.  The  mode  in  which, 
she  got  stuck  originally  I  have  already  referred  to,  but  if  it 
is  said  that  that  was  not  the  normal  condition  of  the  bank  in 
that  place,  all  I  can  say  is  I  have  no  evidence  that  that  was  so. 
There  is  the  theoretic  evidence  (I  admit)  that  wherever  two 
vessels  lie  there  they  raise  this  ridge ;  but  I  do  not  know  when 
two  vessels  did  lie  there ;  certainly  there  is  no  evidence  of  that 
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sort  before  us.    If  two  vessels  did  lie  there,  I  do  not  know  that    H.  L.  (E.) 
the  ridge  that  was  raised  by  their  lying  there  was  not  scraped       1890 

^^^y-  Tebdegab 

Then  it  is  said,  "  Well,  but  that  lies  within  the  knowledge  of    ^^^^ 
the  defendants."    In  one  sense  that  is  quite  true.    There  is  no     CoMPAmr 
pretence  of  it  on  the  other  side ;  and  it  is  part  of  the  case  for    Ownbbs  of 
the  plaintiffs  that  that  amount  of  negligence  is  in  the  manage-  «» c^L^rR*' 
ment  of  the  wharf.    That  is  part  of  the  evidence  which  the       "^T" 
plaintiffs  ought  to  give,  and  the  plaintiffs  have  given  no  such  "Callioib.*' 
evidence.    I  do  not  know  when  the  defendants  last  scraped  the  Lord^imry 

place,  and  I  do  not  know  that  two  vessels  ever  did  lie  there       

before  this  vessel,  after  the  last  scraping. 

In  the  result,  my  Lords,  it  appears  to  me  that  putting  it  upon 
the  grounds  upon  which  this  case  was  originally  put  there  is  a 
complete  answer  to  it ;  and  putting  it  upon  the  grounds  which 
have  been  gradually  brought  forward  in  lieu  of  those  originally 
insisted  upon,  the  whole  case  is  left  absolutely  without  evidence. 
The  only  explanation  I  can  give  is,  that  the  particular  cause  of 
action  had  not  occurred  originally  to  the  advisers  of  the  plain- 
tiffs. Much  as  I  respect  any  judgment  of  the  Court  of  Appeal 
(particularly  on  such  a  case  as  this),  presided  over  by  the  Master 
of  the  Bolls,  when  I  look  to  see  the  grounds  upon  which  the 
judgment  of  the  Court  of  Appeal  proceeded,  it  appears  to  me 
that  they  have  assumed  a  state  of  facts  without  evidence  to 
support  it,  and  which. for  my  own  part  I  am  unable  to  affirm. 

I  therefore  move  your  Lordships  that  this  appeal  be  allowed 
and  that'  the  respondents  pay  to  the  appellants  their  costs  both 
here  and  below. 

LoBD  Watson: — 

My  Lords,  upon  the  facts  proved  this  appears  to  me  to  be 
a  very  plain  case. 

The  cargo  of  the  Calliope,  consisting  of  iron  ore,  was  deliver- 
able at  Newport  to  the  appellant  company,  who  were  indorsees 
of  the  bill  of  lading.  They  were  also  in  the  occupation  of  a 
tidal  wharf  within  the  limits  of  the  port  of  delivery,  known  as 
the  Tredegar  Wharf. 

On  the  arrival  of  the  Calliope  at  Newport  about  2.30  p.m.  on 

8  C  2 
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H.  L.  (B.)    Saturday,  the  29th  of  January,  1886,  the  captain  received  instruc- 
1890        tions  from  the  appellants  to  bring  her  alongside  tho  Tredegar 
Tr^egab    Wharf  for  discharge.     The  vessel,  which  drew  18  ft.  3  in.  aft 
^Ial^    and  14  ft.  7  in.  forward,  did  not  then  proceed  to   the  wharf 
Ck)MPANT    because  the  pilot  advised  that  the  depth  of  water  at  the  next 
OwHKRs  OF   tide  would  be  insufficient.     On  the  afternoon  of  the  same  day, 
M  Calliope."  ^^  captain  received  a  note  from  Griffiths,  traffic  foreman  to  the 
^^        company,  in  these  terms :   **  You  can  bring  your  steamer  S.S. 
"  Calliope."  Calliope  to  the  Tredegar  Wharf  Monday  morning's  tide,  as  we 
Lord  wataon.    havo  two  fcct  moro  wator  than  at  Bathurst  Basin.     Pilot  will 
tell  you  what  to  do."    The  spring  tides  were  just  beginning,  and 
it  was,  in  my  opinion,  a  matter  left  entirely  to  the  pilot,  who 
knew  the  draught  and  trim*  of  the  vessel,  to  judge  whether  she 
could  be  safely  berthed  on  the  Monday  morning,  or  mnst  wait 
for  the  tide  of  Monday  afternoon  or  Tuesday  morning.     The 
captain,  who  was  naturally  anxious  to  avoid  delay,  read  Griffiths' 
communication  to  the  pilot.    He  admits  that  the  pilot  at  once 
said  that  he  did  not  think  there  would  be  water  enough  on 
Monday  morning.     The  pilot  says  that  he  not  only  expressed 
that  opinion,  but  distinctly  told  the  captain  that  inasmuch  as  he 
would  incur  the  risk  of  losing  his  certificate,  he  would  not  take 
the  vessel  to  Tredegar  Wharf  on  Monday  morning  upon  his  own 
account,  although  he  was  willing  ;to  make  the  attempt  if  the 
captain  would  undertake  responsibility  for  the  consequences. 
The  captain  denies  that  such  a  statement  was  made  to  him ;  but 
the  pilot's  evidence  is  corroborated  by  two  witnesses  who  were 
present  on  the  occasion. 

There  are  two  berths  at  the  Tredegar  Wharf,  one  alongside  the 
quay,  and  another  just  outside  it,  in  which  vessels  lie  when 
stranded  by  the  receding  tide.  The  Calliope  was  destined  to  the 
inner  berth ;  and  it  is  not  now  disputed  that  if  she  had  got  there 
she  would  have  lain  in  perfect  safety.  At  that  part  of  the  river 
Usk  the  foreshore  is  chiefly  composed  of  mud  varying  in  consis- 
tency, becoming  harder  and  harder  as  it  approcu^hes  the  imder- 
lying  rock.  A  loaded  vessel  when  stranded  presses  upward  the 
mud  on  either  side  of  it ;  and  when  two  vessels  are  lying  side 
by  side  that  pressure  tends  to  form  a  ridge  of  mud  between 
them,  which  remains  after  they  leave.    From  the  action  of  the 
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river  a  deposit  of  muddy  silt  rapidly  accumulates  upon  the  H.L.  (E.) 

foreshore.  1890 

The  appellant  company  are  neither  owners  nor  lessees  of  the  tredbgah 

foreshore  upon  which  their  wharf  abuts;  they  have  no  rights  ^"co^"^ 

except  as  members  of  the  public;   although  their  position  as  Oompaht 

occupiers  of  riparian  land  gives  them  a  use  of  the  river  and  its   Owkebs  of 

Stsamb  hip 

adjacent  solum  for  the  purpose  of  loading  and  unloading  craft  «galuopb.'* 
which  members  of  the  public  cannot  enjoy  without  their  permis-       ^i^ 
fiion.    They  cannot  interfere  with  the  natural  condition  of  the  **  Calhope." 
foreshore  in  any  way  which  could  by  possibility  affect  the  flow  of  Loni  WAtson. 
the  river  or  its  navigation.    It  appears  that  the  appellant  com- 
pany and  other  wharfingers  upon  the  Usk  are  in  the  habit  at 
intervals  of  ten  days  or  a  fortnight  of  removing  from  their  berths 
the  mud  deposit,  because  it  impedes  the  floating  of  vessels  with 
the  rise  of  the  tide,  and  also  of  scraping  down  the  ridges  or 
mud-banks  between  the  berths. 

On  the  Monday  morning  the  Calliope  was  taken  up  the  river 
under  steam  until  she  passed  the  Tredegar  wharf.  She  was  then 
turned  round  to  port,  and  her  course  directed  straight  to  the 
wharf.  When  her  stem  had  got  within  a  few  feet  of  the  lower 
end  of  the  quay  her  stem  took  the  mud  and  attempts  made  to 
berth  her,  by  warping  her  stem  towards  the  upper  end  of  the 
quay,  proved  unsuccessful.  The  time  at  which  she  attempted 
to  reach  the  berth  was  shortly  after  4  A.M.,  more  than  an  hour 
before  full  flood.  She  did  not  float  at  the  top  of  the  tide, 
and  at  low  water  her  stem  and  stem  were  fast  in  mud,  whilst 
amidships  she  rested  upon,  and  was  partly  sunk  into  the  ridge 
aheady  described,  which  had  been  scraped  down,  as  usual,  about 
a  fortnight  previously.  In  that  position  her  hull  suffered  damage, 
for  which  her  owners  are  now  seeking  to  make  the  appellants 
leeponsible. 

The  sole  cause  of  action  disclosed  in  the  respondents'  state- 
ment of  claim  was,  that  the  berth  which  the  appellants  directed 
the  Calliope  to  occupy  was  unfit  for  that  purpose,  being  "  in  an 
imeven  dangerous  and  defective  condition."  Had  it  been  shewn 
that  such  was  the  fact,  and  that  the  injuries  sustained  by  the 
C<dliope  were  due  to  that  cause,  the  present  case  would  have  been 
within  the  principle  followed  both  by  the  Admiralty  judge  and 


Digitized  by  VjOOQIC 


22  HOUSE  OF  LORDS  [1891] 

H.  L.  (B.)    the  Court  of  Appeal  in  The  Moorcock  (1).     In  the  course  of  the 

1890        trial  before  Butt,  J.,  the  respondents  put  forward  two  new  groiinds 

T^^EOAB    of  action,  and  asked  leave  to  amend  their  pleadings  in  order  to 

Ib^and    introduce  them.     One  amendment  was  allowed  by  the  learned 

Company    judge,  "  in  order  to  raise  the  question  of  negligence  on  the  part 

Owners  of    of  Griffiths,  Upon  the  assumption  that  he  was  intrusted  with  the 

"S!li^!*'  authority  to  bring  this  ship  in,  and  that  his  acts  were  the  acts  of 

3"";        the  defendants."    The  second  amendment  proposed,  to  the  effect 

<<Galliofx."  that  the  statement  in  Griffiths'  note  as  to  the  excess  of  water  at 

LordwTtaon.    the  wharf  beyond  its  depth  at  Bathurst  basin  was  a  material 

misrepresentation,  by  which  the  captain  and  pilot  were  misled, 

was  reserved  for  consideration  after  the  evidence  was  completed. 

So  far  as  concerns  the  amendment  allowed,  it  is  obvious  that 
Butt,  J.,  did  not  attach  implicit  credence  to  the  account  of 
Griffiths'  actings  given  by  the  Calliope  witnesses,  which  was 
contradicted  by  Griffiths  himself  and  other  witnesses  for  the 
appellants.  But  assuming  that  account  to  be  true,  it  falls  far 
short  of  shewing  that  Griffiths  was  either  intrusted  with  or 
exercised  authority  in  bringing  the  vessel  to  the  wharf.  The 
fair  inference  to  be  derived  from  it  is,  in  my  opinion,  that  the 
whole  charge  of  navigating  the  vessel,  and  of  bringing  her  along- 
side the  quay  was,  from  first  to  last,  in  the  hands  of  her  officers 
and  pilot,  and  that  Griffiths  did  and  said  no  more  than  might 
naturally  have  been  expected  of  a  wharfinger's  servant  who 
was  assisting  to  warp  and  moor  her. 

The  other  amendment,  which  was  not  expressly  allowed,  but 
was  dealt  with  by  Butt,  J.,  in  the  course  of  his  judgment^  is 
equally  without  foundation  in  fact.    I  think  with  Butt,  J.,  that 
'  the  representation  made  by  Griffiths  was  substantially  true.    Ac- 

cording to  the  register  kept,  from  actual  observation,  at  Bathurst 
Basin,  the  extreme  depth  of  water  there  on  the  morning  in 
question  was  sixteen  feet ;  adding  two  feet,  that  would  only  give 
eighteen  feet  at  Tredegar  Wharf,  whereas  the  after  part  of  the 
Calliope  was  drawing  18  feet  3  inches. 

For  these  reasons.  Butt,  J.,  dismissed  the  suit.  On  appeal,  his 
judgment  was  reversed  by  Lord  Esher  M.R.  with  Cotton  and 
Lindley  L.J  J.,  who  condemned  the  present  appellants  in  costs 

(1)  14  P.  D.  64. 
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and  damages.  Their  Lordships  did  not  deal  with  any  of  the  H,  L.  (E.) 
questions  raised  in  the  Court  below,  but  rested  their  decision  on  isoo 
the  ground  that  the  appellants  were  lessees  of  a  portion  of  the  XREiiBQAB 
river  bed  ex  adverso  of  their  wharf  including  the  space  between  ^^^^^^ 
the  berths,  and  that  they  had  failed  in  their  duty  to  those  in  £Joiipany 
charge  of  the  Calliope  by  neglecting  either  to  remove  the  ridge  Owkebs  07 
or  to  warn  the  GaUiape  of  its  existence.  *mj^liowb^" 

In  their  argument  at  year  Lordships*  Bar,  the  respondents        ^j^ 
mainly  relied  upon  the  cause  of  action  which  has  been  affirmed  ''Oalliops." 
by  the  Court  of  Appeal.    I  hesitate  to  affirm  the  principle  that   LordWaiaon. 
a  Court  of  Review  ought  to  entertain  a  new  ground  of  action  of 
which  the  defendant  had  no  previous  notice,  based  upon  infer- 
ences of  fact  derived  from  evidence  directed  to  other  points — 
inferences  which  the  defendant  might  possibly  have  been  able  to 
explain  away  or  contradict  if  he  had  been  required  to  lead  proof 
with  reference  to  them.    But  in  the  present  case  I  am  satisfied 
that  the  inferences  which  the  Court  of  Appeal  has  drawn  are  not 
warranted  by  the  evidence. 

The  assumption  that  the  appellants  were  lessees  of  the  river 
bed  is  expressly  negatived  by  the  only  passage  in  the  depositions 
to  which  the  respondents  were  able  to  refer.  Yet  it  seems  to 
have  been  regarded  as  an  important  factor  in  the  case,  and 
Lindley  L.J.  says  that  ^'  the  learned  judge  in  the  Court  below 
failed  to  attribute  sufficient  weight  to  the  fact  that  the  ship 
was  injured  by  grounding  on  the  land  of  the  defendants." 

I  do  not  doubt  that  there  is  a  duty  incumbent  upon  wharf- 
ingers in  the  position  of  the  appellants  towards  vessels  which 
they  invite  to  use  their  berthage  for  the  purpose  of  loading  from 
or  unloading  upon  their  wharf ;  they  are  in  a  position  to  see,  and 
are  in  my  opinion  bound  to  use  reasonable  diligence  in  ascertain- 
ing whether  the  berths  themselves  and  the  approaches  to  them  are 
in  an  ordinary  condition  of  safety  for  vessels  coming  to  and  lying 
at  the  wharf.  If  the  approach  to  the  berth  is  impeded  by  an 
unusual  obstruction  they  must  either  remove  it,  or,  if  that  cannot 
be  done,  they  must  give  due  notice  of  it  to  ships  coming  there  to 
use  their  quay.  I  think  it  would  be  altogether  unreasonable,  to 
hold  that  the  river-bed  in  front  of  the  Tredegar  wharf  was  not  in 
an  ordinary  condition  of  safety  unless  it  was  kept  as  level  as  a 
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H.  L.  (E.)    billiard  table ;    the  evidence  shews  that  in  the  river  Usk  the 

1890        stranding  of  a  vessel  necessarily  occasions  a  certain  rise  of  tho 

Tbedkgab    ^^d  above  the  adjacent  level — that  the  creation  of  such  a  ridge 

^"^  "^^ .   as  that  between  the  appellants'  berths  is  incidental  to  all  the 

CoMPAUY     wharves  on  the  river  as  well  as  theirs,  and  also  that  the  scraping 

OwNEBs  OP    down  of  such  ridges  at  intervals  of  time  is  the  usual  and  only 

**^iuxiop?"  method  which  has  been  followed,  at  all  these  places,  for  enabling 

^^       vessels  to  enter  the  inner  berth  in  safety.    It  is  proved  that  the 

"Caluofe.*'  appellants  had  not  neglected  to  take  the  usual  precautions  for 

LozdWatson.   rcduciug  the  ridge ;  and  it  is  not  even  suggested  in  the  evidence 

that  on  the  occasion  when  the  Calliope  stranded  upon  it,  the 

ridge  had  attained  greater  dimensions  or  height  than  it  usually 

did  before  the  process  of  scraping  came  to  be   repeated  in 

course. 

In  these  circumstances  I  find  it  impossible  to  impute  negli- 
gence to  the  appellants.  I  do  not  think  that  a  seaman  of 
ordinary  skill  would  have  experienced  difficulty  in  ascertaining 
when  the  tide  would  be  of  sufficient  depth  to  carry  the  Calliope 
safely  into  the  inner  berth  ;  and  I  can  hardly  conceive  of  con- 
duct more  reckless  than  that  of  the  persons  entrusted  with  the 
duty  of  taking  her  there.  They  knew  that  safe  access  was  a 
mere  question  of  time,  and  that  by  waiting  for  high  water  on 
the  Monday  afternoon,  or  Tuesday  morning  at  farthest,  it  could 
be  secured.  The  pilot  did  not  think  that  there  would  be  enough 
of  water ;  he  knew  that  the  attempt  to  take  her  in  would  put 
him  in  peril  of  losing  his  certificate ;  and  the  captain,  who  seems 
to  have  had  no  personal  knowledge  of  the  locality,  was  aware  of 
the  pilot's  opinion.  Both  were  in  fault,  and  it  is  unnecessary  to 
consider  the  proportion  of  blame  attaching  to  either,  because  the 
present  case  is  between  ship  and  wharf,  and  the  ship  must  be 
answerable  for  what  they  did  either  singly  or  jointly. 

One  other  observation  occurs  to  me  upon  the  facts  of  this 
case.  I  think  it  is  proved  that  the  existence  of  the  ridge  was 
not  the  cause  which  prevented  the  vessel  from  getting  into 
berth.  It  has  never  been  suggested  that  the  muddy  solum  upon 
which  her  sternmost  part  rested  was  in  an  abnormal  or  unsafe 
condition,  either  as  regards  level  or  otherwise.  According  to 
the  captain,  whose  evidence  on  the  point  is  uncontradicted,  her 
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etern  only  was  aground  until  after  the  tide  began  to  ebb^  when  H.  L.  (E.) 

for  the  first  time  she  grounded  amidships;  so  that,  until  she  1890 

grounded  on  the  ebb,  her  midships  must  have  been  afloat  above  tbedeqab 

the  ridge  for  the  period  of  an  hour  at  least.    During  that  period  ^^^^ 

efforts  were  made  to  warp  her  into  the  berth ;  and  it  is  plain  Comfaut 

that  these  were  defeated,  not  by  the  ridge,  but  by  the  fact  that  Owkebs  of 

her  stem  was  too  fast  in  the  mud.    If  the  grounding  of  her  stem  **caii^^** 

was  due  to  the  negligence  of  those  in  charge  of  the  Calliope,  I  "^^ 

cannot  understand  upon  what  principle  the  appellants  could  be  **  Caiuofb." 

made  responsible  for  her  being  held  fast  by  the  stem  in  such  a  Lord  Wftuon. 
position  that  she  stranded  upon  and  was  injured  by  the  ridge 
when  the  tide  ebbed. 

I  therefore  concur  in  the  judgment  proposed  by  the  Lord 
Chancellor. 

LoBB  Hebschell  : — 

My  Lords,  I  am  of  the  same  opinion.  I  think,  as  my  noble 
and  learned  friend  has  pointed  out,  that  there  was  some  misap- 
prehension on  the  part  of  the  learned  Judges  in  the  Court  below 
which  influenced  their  decision  and  led,  to  some  extent  at  all 
events,  to  their  differing  from  the  learned  Judge  whose  judg- 
ment they  were  reviewing.  What  I  conceive  to  have  been  the 
misapprehension  is  put  most  pointedly  in  the  judgment  of 
Lindley  L.J.,  who  says  that  he  thinks  ''sufficient  weight  was 
not  given  by  the  learned  Judge  in  the  Court  below  to  the  fact 
that  this  ship  was  injured  by  grounding  on  the  land  of  the 
defendants ;"  and  later  on  he  speaks  of  them  ''  as  occupiers  of  the 
place  and  having  control  of  the  bed  of  the  river,"  and  says  that 
this  "  was  not  sufficiently  attended  to  by  the  learned  Judge  in  the 
Court  below."  Both  the  Master  of  the  Bolls  and  Cotton  L.J. 
speak  of  the  defendants  having  been  lessees  of  the  particu- 
lar part  of  the  bed  of  the  river  where  the  accident  occurred. 
Now,  the  learned  counsel  for  the  respondents,  being  pressed 
upon  this  point,  have  entirely  failed  to  shew  the  slightest  foun- 
dation for  any  such  allegation.  I  do  not  understand  that  the 
appellants  had  in  any  way  whatsoever  a  control  of  this  part  of  the 
river;  nor  do  I  think  it  is  accurate  to  say,  as  was  said  by 
Cotton  L.J.,  that  the  unevenness  of  the  bed  of  the  river  was 
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H.  L.  (E.)    caused  by  the  appellants'  mooring  for  their  own  purposes  vessels 

1880        opposite  their  wharf. 
Tb^bgas       ^7  Lo^s>  the  real  position  of  things  I  take  to  be  this.    Per- 
^^^^    sons  navigating  the  river  with  vessels  have  a  right  to  discharge 
GoMFAHT     those  vessels  at  any  convenient  and  suitable  wharf  along  its 
OwssBB  07   course ;  and  when  a  vessel  grounds  and  lies  near  a  wharf  for  the 
"^ijuLioFE/'  P^^i^poee  of  discharging,  that  is  as  much  a  natural  use  by  the 
177       vessel  of  the  river  as  is  her  use  of  it  in  being  water-borne  to  the 
*< Calliope."  place  where  she  is  to  discharge;  and  when  she  is  in  that  posi- 
Loni^ncheii.  tiou  for  the  purposo  of  discharging,  her  situation  there  and  the 
discharge  are  as  much  her  concern  as  they  are  the  wharfinger's, 
and  are  as  essentially  a  part  of  the  mode  of  using  the  river  for 
the  purposes  of  navigation  as  any  other.    Therefore,  with  all 
respect  to  the  learned  Judges  in  the  Court  below,  I  approach 
the  case  from  an  entirely  different  standpoint    It  appears  to 
me  that  these  ridges  or  elevations  in  the  bed  of  the  river  were 
caused  by  the  use  of  the  river  by  vessels  navigating  it  in  one  of 
the  ordinary  modes  in  which  a  river  is  used ;  and  to  attribute 
them  to  the  wharfinger,  to  speak  of  them  as  if  they  were  his  work 
and  the  result  of  acts  done  by  him,  is,  in  my  judgment,  with  all 
respect,  to  misapprehend  the  real  state  of  things  and  the  rela- 
tion of  the  parties.    No  doubt  it  is  to  his  advantage  that  ships 
should  discharge  at  his  wharf.    On  the  other  hand,  it  is  an 
advantage  to  the  ships  that  they  should  go  to  the  place  of  dis- 
charge where  the  products  which  they  carry  are  commercially 
required. 

Therefore,  my  Lords,  I  am  by  no  means  prepared  to  say  that 
there  was  any  legal  obligation  on  the  part  of  the  appellants,  when 
vessels  had  been  lying  at  their  wharf,  to  remove  all  unevenness 
from  the  bed  of  the  river  in  order  that  it  might  become  a  perfectly 
level  surface  again,  any  more  than  there  was  an  obligation  on  the 
ships  which  had  caused  the  elevation  to  remove  that  elevation 
themselves.  I  will  deal  in  a  moment  with  duties  which  might 
under  certain  circumstances  conceivably  arise,  which  might  cast 
an  obligation  upon  the  wharfinger ;  but  I  am  only  saying  that 
the  mere  fact  that  vessels  so  lie  and  cause  a  difference  of  eleva- 
tion in  different  parts  of  the  river  does  not  in  itself  appear  to  me 
to  involve  necessarily  any  such  obligation  as  is  suggested. 
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Now,  my  Lords,  I  do  not  for  a  moment  deny  that  there  is  a    H.  L.  (E.) 
duty  on  the  part  of  the  owner  of  the  wharf  to  those  whom  he       isao 
invites  to  come  alongside  that  wharf,  and  a  duty  in  which  the    xuraoAB 
condition  of  the  bed  of  the  river  adjoining  that  wharf  may  be    ^^^^ 
involved.    But  in  the  present  case  we  are  not  dealing,  as  were     Compaht 
the  learned  Judges  in  the  cases  which  have  been  cited  to  us,    owzuss  of 
with  a  condition  of  the  bed  of  the  river  in  itself  dangerous —  « C;^JJ^»» 
that  is  to  say,  which  is  such  as  necessarily  to  involve  danger  to       — - 
a  vessel  coming  to  use  the  wharf  in  the  ordinary  way;  and  we  '<Calliopk." 
are  not  dealing  with  a  case  of  what  I  may  call  an  abnormal  LordHtncheiL 
obstruction  in  the  river — ^the  existence  of  some  foreign  substance       ""^ 
or  some  condition  not  arising  from  the  ordinary  course  of  naviga- 
tion.   If  the  mischief  had  arisen  from  the  bed  of  the  river  adjoin- 
ing the  wharf  being  in  such  a  condition  that  a  vessel  invited 
there  could  not,  even  if  she  had  come  in  at  the  most  fitting  and 
proper  time  of  tide,  have  lain  there  in  safety,  it  may  well  be  that 
there  would  have  been  a  cause  of  action.    But  the  peculiarity  of 
the  present  case  is  that  it  was  all  a  matter  of  time  and  degree. 
Whether  it  was  safe  to  come  or  not  depended  upon  a  variety  of 
elements.    There  was  no  necessarily  inherent  danger  in  the  con- 
dition of  the  bed  of  the  river.    If  this  vessel  had  been  of  a  some- 
what lighter  draught  she  might  have  come  safely  to  this  wharf 
when  she  did,  and,  having  got  safely  to  her  berth,  have  remained 
uninjured.    If,  on  the  other  hand,  being  of  the  draught  t&at  she 
was,  she  had  waited  for  a  later  time  of  tide,  she  might  equally 
have  come  in  safely,  and  have  discharged  her  cargo  absolutely 
uninjured.    But  the  mischief  arose  from  the  fact  that,  being  of 
the  draught  she  was,  she  came  at  the  time  she  did,  and  attempted 
then  to  do  that  which  she  might  safely  have  done  later,  or  that 
which  a  vessel  of  a  lighter  draught  or  on  a  more  even  keel  might 
have  done  at  that  time. 

Now,  under  those  circumstances,  apart  from  the  question  of 
representation  with  which  I  shall  deal  in  a  moment,  can  it  be 
said  that  there  was  a  breach  of  duty  on  the  part  of  the  appel- 
lants ?  My  Lords,  what  was  their  duty  ?  Was  it  to  keep  the 
bed  of  the  river  adjoining  their  wharf  in  such  a  condition  as 
that  at  all  tides  any  ship,  however  heavy  her  draught,  might 
come  in  ?    Such  a  proposition  surely  can  hardly  be  contended 
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H.  L.  (E.)  for.  Then  why  was  there  an  obligation  in  respect  of  this  ship 
1890  at  that  particular  time  or  at  any  particular  time,  indeed,  that 
Tbedbgab  could  be  named  ?  (I  mean,  of  course,  apart  from  the  alleged 
^^^^^  representation).  I  am  wholly  unable  to  see.  That  proves  that 
CoMPANT  ti^ig  (»ase  diflfers  altogether  from  any  of  those  which  have  been 
OwKEBs  OP   cited,  because  here  the  accident,  such  as  it  was,  arose  entirely 

"Calliope."  froDi  the  circumstance  of  a  vessel  with  this  draught,  coming  in 
■^^       on  this  particular  tide. 

"  Calliope."       My  Lords,  if  the  obstruction  which  created  the  diflSculty  in  the 

Lord  HencheiL  approach  of  this  vesscl  to  the  wharf  at  this  particular  tide,  had 
been  one  caused  by  some  unusual  and  extraordinary  circumstance 
which  those  navigating  the  river  would  have  no  right  to  anticipate, 
but  which  would  be  known  to  the  wharfinger,  then  I  quite  agree 
that  some  duty  on  his  part  would  arise  towards  them,  and  in  the 
absence  of  warning,  it  may  be  that  he  would  be  under  some 
responsibility.     But  the  truth  is,  that  the  pilot  knew  perfectly 
well  that  these  inequalities  did  arise  at  all  the  berths  in  the  river 
from  time  to  time,  owing  to  vessels  lying  there.    No  doubt,  from 
time  to  time  at  difierent  places,  some  scraping  took  place  for  the 
purpose  of  lowering  the  level  of  these  elevations.    I  have  already 
expressed  my  doubt  whether,  although  that  work  was  under- 
taken by  the  wharfingers,  it  was  in  pursuance  of  any  duty  incum- 
bent upon  them.    It  was  perfectly  natural  that  they  should 
undertake  it  in  their  own  interest,  because,  of  course,  if  these 
elevations  were  allowed  to  increase,  it  would  render  access  to 
their  wharves  more  diflScult.    The  witness  called  for  the  defend- 
ants on  this  part  of  the  case,  explained  that  it  was  for  this 
reason  that  they  did  scrape  from  time  to  time,  in  order  that 
the  access  to  their  wharf  might  not  be  interrupted  to  the  extent 
that  it  would  otherwise  be ;  but  it  may  be  doubted  whether  it 
was  not  in  their  own  interest  rather  than  in  the  discharge  of  an 
obligation  that  they  from  time  to  time  scraped  these  elevations. 
I  would  say  this,  that  it  was  not  by  reason  of  their  having  any 
control  over  this  part  of  the  river  in  any  peculiar  sense,  or 
having  any  superior  right  to  that  of  any  other  member  of  the 
public,  that  they  undertook  this  work,  or  would  be   able   or 
entitled  to  undertake  it.    I  apprehend  that,  being  riparian  pro- 
prietors, they  would  have  a  right  to  execute  such  work  in  the 
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neighbourhood  for  the  purpose  of  improving  the  access  to  their  H.  L,  (E.) 
wharves  as  they  might  be  advised  to  execute,  provided  that  in         1890 

so  doing  they  did  not  prejudicially  aflfect  or  interfere  with  the  Tbkdegab 
rights  of  any  third  persons,  or  the  rights  of  the  public.  Subject  ^^Sal"^ 
to  the  rights  of  the  public  and  subject  to  the  rights  of  any  third     Company 

persons  not  being  interfered  with,  I  do  not  suppose  that  they  Owkebs  of 

Steamship 

could  be  in  any  way  rendered  liable  for  thus  dealing  with  the  "Calliope.'' 
bed  of  the  river  in  the  neighbourhood  of  their  wharf.  ^J^ 

Now,  my  Lords,  as  I  have  said,  this  is  not  a  case  of  anything  "Calliope." 
foreign  or  strange  in  the  condition  of  the  bed  of  the  river.  It  LordHendieiL 
is  one  of  the  results  of  the  normal  use  of  the  river ;  and  all  that 
can  be  said  is,  that  the  wharfingers  may  not  on  this  occasion 
have  done  as  much  as  they  had  previously  done  to  remove  the 
elevations  caused  by  that  use  of  the  river ;  but,  certainly,  it  is 
to  my  mind  impossible  to  say  that,  even  if  they  did  to  some 
extent  omit  to  do  what  they  had  done  on  previous  occasions  (and 
all  the  evidence  as  to  that  is  of  the  vaguest  description),  they 
failed  in  their  duty  towards  those  who  were  about  to  approach 
their  wharf. 

My  Lords,  that  to  my  mind,  apart  from  the  question  of  the 
letter  and  the  representation  contained  in  the  letter,  is  sufficient 
to  dispose  of  the  case.  One  observation  I  may  make  connected 
with  the  representation  which  the  appellants  made ;  it  is  this, 
that,  if  on  the  one  hand  the  condition  of  the  bed  of  the  river  may 
be  said  to  have  been  a  matter  peculiarly  within  the  knowledge 
of  the  appellants,  on  the  other  hand  the  draught  of  the  vessel, 
which  was  of  at  least  as  great  importance  in  determining  whether 
the  vessel  could  approach  the  wharf  or  not,  was  peculiarly  within 
the  knowledge  of  the  respondents ;  and  to  say  that  the  respon- 
dents who  had  this  knowledge,  which  they  would  know  would 
not  in  the  ordinary  course  be  in  the  possession  of  the  appellantp, 
were  entitled  to  rely  upon  a  statement  made  to  them  by  the 
appellants,  as  to  their  being  able  to  get  safely  to  the  wharf  at  a 
particular  time,  appears  to  me  a  somewhat  startling  proposition. 
No  doubt  the  letter  of  Griffiths  does  represent  that  in  his 
opinion  (and  there  is  no  reason  to  doubt  that  it  was  honestly 
his   opinion)   the   captain    could    bring    the   steamer   to   the 
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H.  L.  (E.)    Tredegar  Wharf  on  Monday  morning's  tide.    Bat,  surely  that 
1890        conld  not  absolve  the  shipowners,  or  those  who  were  in  charge 
TrmIegab    ^^  *^^  ship,  from  the  responsibility  of  considering  for  them- 
^^A^^    selves  whether  it  was  possible.    As  I  say,  presumably  the  man 
CoMPANT    who  gave  that  information  would  not  know,  as  they  would,  the 
OwKEBs  OF    draught  of  the  ship  and  her  trim  ;  because  if  this  ship  had  been 
<'Calliop]^"  of  the  same  mean  draught,  but  that  draught  had  been  on  a  dif- 
•^        ferent  trim,  it  would  very  likely  have  been  the  case  that  the  vessel 
"Calliope."  would  have  made  her  way  in  with  safety.    Therefore,  I  do  not 
liordHencbeii.  think  that  this  letter  can  be  taken  as  an  invitation  to  come  in 
under  all  circumstances,  or  an  assertion  that  they  can  come  in 
under  all  circumstances,  but  it  must  be  taken   merely  as  a 
general  statement  of  what  the  condition  of  the  water  at  the 
wharf  was  in  comparison  with  the  berth  at  iBathurst  basin,  and 
what  therefore  they  would  have  a  reasonable  right  to  expect 
under  ordinary  circumstances,  of  course   assuming  that  those 
who  were  navigating  the  ship  would  know  that  they  must  make 
sufficient  allowance,  because  the  bed  of  the  river  in  the  neigh- 
bourhood of  the  wharf  might  not  be  in  a  perfectly  even  condition. 
It  seems  to  me  to  be  out  of  the  question  to  suppose  that  it  is  a 
right  and  proper  thing  to  run  the  matter  so  fine,  that  if  you 
have  six  inches  of  elevation  at  any  particular  point  near  the 
wharf  above  the  surface  of  the  bottom  of  the  berth  itself,  you 
will  have  too  littie  water.     I  cannot  think  that  it  was  really  a 
prudent  thing  to  run  it  so  fine  as  that,  and  I  think  that  a  greater 
margin  ought  to  have  been  left  in  order  to  ensure  reasonable 


With  regard  to  the  representatiou,  it  is  not  alleged  as  a 
deceit,  it  cannot  be  put  as  a  warranty — the  utmost  the  plaintifis 
can  allege  appears  to  be  a  representation  by  the  foreman  in 
charge  of  the  wharf  of  his  belief,  he  being  ignorant  of  that 
which  those  on  board  knew,  namely,  the  draught  of  water  of 
the  vessel,  on  which  depended  the  possibility  or  not  of  getting 
this  ship  on  to  the  berth. 

Under  these  circumstances,  I  am  unable  to  see  any  breach  of 
duty  on  the  part  of  the  appellants  rendering  them  liable  to  this 
action,  and  I  concur  with  the  motion  which  has  been  made. 
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LOBB  MORBIS  : —  H.  L.  (B.) 

My  Lords,  I  concur.  ^®^ 


Judgment  of  the  Court  of  Appeal  reversed,  and  jvdg-  ibqn  and 
ment  of  the  Admiralty  Division  restored  with  q^^^ 
costs  here  and  below:    cause  remitted    to  the         «• 

OWJMJBBS  OP 

Admiralty  Division.  Steamship 

"  Calliope." 
Lords'  Journals  15th  December  1890.  -r— 

The 

Solicitors  for  appellants :  Pritchard  &  Sons,  for  Vaughan  & 

Hornby,  Newport. 

Solicitors  for  respondents :  Downing,  Eolman  &  Co. 


[HOUSE  OF  LORDS.] 
W.  &  T.  ADAMS  AND  Others Appellants  ;   h.  l.  (Sc.) 

AND  1890 


THE   GBEAT    NORTH    OF    SCOTLAND  1  Ao^7. 

RAILWAY  COMPANY J  Respondents. 

Arbitration — Beductum  of  Decree  Arbitral — Jurisdiction  of  Arbitrator — ScotcJi 
Act  of  Begulations,  1696,  «.  25 — Constructive  Corruption  of  Arbitrator. 

The  Act  of  Regulations  of  1695,  which  provides  that  "  for  the  cutting  off 
of  groundless  processes  in  time  coming  the  lords  of  session  sustain  no 
reduction  of  any  decreet  arbitral  pronounced  on  a  prescribed  submission 
upon  any  cause  or  reason  whatsoever  unless  that  of  corruption,  bribery,  or 
falsehood  to  be  alleged  against  the  judges  arbitrators  "  was  intended  to  put 
an  end  to  the  practice  which  had  previously  obtained  of  reviewing  awards 
upon  the  merits;  but  not  to  prevent  the  courts  from  setting  aside  an 
award  where  the  arbitrator  has  exceeded  his  jurisdiction,  or  has  disregarded 
any  one  of  the  expressed  conditions  of  the  submission,  or  the  conditions 
implied  by  law,  or  has  been  guilty  of  misconduct  in  the  course  of  the 
reference  or  in  the  making  of  the  award. 

There  is  nothing  to  warrant  the  conclusion  that  the  word  '*  corruption  " 
in  the  above  Act  of  Begulations  should  receive  any  other  than  its  ordinary 
construction,  and  it  cannot  be  taken  to  include  irregular  conduct  on  the 
part  of  the  arbitrator  with  no  suggestion  of  any  corrupt  motive. 

The  appellants  contracted  with  the  respondents,  a  railway  company,  to 
construct  two  sections  of  a  railway :  the  second  section  to  be  ready  on  the 
30th  of  September,  1884,  **  or  on  or  before  such  respective  days  thereafter 
as  might  be  respectively  fixed  by  the  arbiter  after  named,"  the  appellants 
to  be  liable  in  all  damages  occasioned  by  their  failing  to  complete  the 
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H.  L.  (So.) 
1890 


Adahb 

V. 

Obbat  Kobth 
of  sootland 
Bailwat  Co. 


works,  and  as  compensation  for  loss  of  profits  should  the  sections  not  be 
in  a  state  to  be  open  for  traffic  by  the  times  stipulated,  the  appellants  to 
be  bound  to  pay  the  respondents  £20  as  the  liquidate  and  agreed  on 
compensation  for  every  day  which  the  sections  should  remain  unfinished. 
The  contract  contained  a  clause  referring  to  an  arbitrator  '*  all  disputes  and 
differences  which  should  arise  between  the  parties  in  reference  to  the 
contract  or  in  regard  to  the  construction  of  it,  or  of  the  specifications, 
conditions,  and  schedules."  The  specifications  and  conditions  for  the 
construction  of  the  second  section  contained  a  clause  to  the  effect  that  a 
specified  portion  of  the  embankment  of  the  line  should  not  be  formed  untU 
the  contractor  for  the  bridge  over  the  river  Spey  had  completed  the  works 
in  connection  with  the  erection  of  the  east  abutment  of  the  bridge,  &c 
The  line  was  not  completed  till  the  1st  of  May,  1886. 

On  application  to  the  arbitrator  after  the  time  specified  for  the  completion 
of  the  works  as  to  the  settlement  of  their  accounts  under  the  contracts, 
he  found  the  appellants  entitled  to  an  extension  of  six  months  as  regarded 
the  completion  of  the  second  part  of  the  works,  but  that  they  were 
liable  in  penalties  for  each  day's  delay  from  the  30th  of  March,  1885,  to  the 
Ist  of  May,  1886.  It  appeared  that  the  appellants  did  not  obtain  access  to 
the  ground  on  which  the  embankment  was  to  be  formed  till  February, 
1886:— 

Held,  affirming  the  decision  of  the  Court  of  Session  (16  Court  Sess.  Cas. 
4th  Series  (Rettie)  843),  that  the  award  was  good  on  the  face  of  it,  and 
there  was  no  evidence  that  the  arbitrator  had  awarded  damages  in  respect 
of  delay  caused  by  the  bridge  not  being  completed. 

Opinion  expressed  in  Alexander  v.  Bridge  of  Allan  Water  Co,  as  to 
"constructive"  corruption  (7  Court  Sess.  Cas.  3rd  Series  (Macph.),  at 
p.  498),  disapproved. 

Appeal  from  the  First  Division  of  the  Court  of  Session,  Scot- 
land (1). 

In  1883  Messrs.  W.  &  T.  Adams,  the  appellants,  entered  into 
contracts  with  the  Great  North  of  Scotland  Bailway  Company, 
the  respondents,  for  the  construction  of  two  portions  of  the  re- 
spondents' railway.  First,  for  the  line  from  Portsoy  to  Port- 
nockie  divided  into  two  sections — Portsoy  to  Tochieneal  and 
Tochieneal  to  Portnockie— to  be  completed  by  the  30th  of  Sep- 
tember, 1883  and  1884  respectively ;  and  secondly,  for  the_line 
from  Portnockie  to  the  river  Spey,  called  subsequently  the 
Buckie  section,  to  be  completed  by  the  30th  of  September,  1884. 

The  material  provisions  of  the  contract  were  substantially  as 
follows : — 

That  any  delay  in  giving  possession  was  not  to  give  the  ap- 

(1)  16  Court  Sess.  Cas.  4th  Series  (Rettie)  843. 
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pellants  a  right  to  demand  damages  or  to  break  the  contract,  but   H.  L.  (8a) 
might  be  stated  to  the  arbitrator  as  a  reason  for  non-completion       1890 
within  the  time  stipulated ;  and  should  it  appear  to  the  arbitrator      Adams 
that  the  appellants  were  prevented  from  completing  the  works  by  gbbatNokth 
that  delay,  or  by  any  stoppage  not  imputable  to  them,  the  arbi-  bI^!!??!^^? 
trator  should  be  entitled  to  extend  the  time  for  completing  the       — 
same.    But  of  the  propriety  of  extending  the  time,  and  the 
length  thereof,  the  arbitrator  was  to  be  the  sole  judge. 

That  the  appellants  should  be  liable  in  all  damages  occasioned 
by  their  failing  to  complete  the  respective  works  by  the  times 
stipulated,  and  as  compensation  for  loss  of  profits  they  should 
pay  to  the  respondents  £20,  as  the  liquidated  and  agreed  on 
compensation,  for  every  day  during  which  each  of  the  respective 
portions  of  the  line  or  any  part  thereof  should  remain  in  a  state 
not  admitting  of  its  being  opened  for  public  traffic  after  the 
30th  of  September,  1888,  and  the  30th  of  September,  1884, 
respectively^  or  such  extended  period  as  the  arbitrator  might 
determine. 

It  was  also  agreed  and  provided  that  all  disputes  and  differences 
which  had  or  might  arise  between  the  parties,  under  or  in  refer- 
ence to  the  contract,  or  in  regard  to  the  true  intent,  meaning,  and 
construction  of  the  same,  or  of  the  specifications,  conditions,  and 
schedules,  or  as  to  what  should  be  considered  as  carrying  out  the 
work  ...  or  as  to  any  other  matter  connected  with  or  arising 
out  of  the  contract,  and  generally  all  disputes  and  differences  in 
any  way  connected  with  the  construction  of  the  contract,  should 
be  referred  to  the  arbitration  of  B.  H.  Blyth,  G.E.,  whom  failing 
to  G.  Cunningham,  C.E.,  and  that  neither  of  these  gentlemen 
should  be  disqualified  from  acting  as  arbitrator  by  becoming 
the  respondents'  principal  consulting  engineer,  or  by  holding 
any  other  employment  or  office  under  the  respondent  company. 

B.  H.  Blyth's  firm  were  the  consulting  engineers  to  the  respon- 
dent company ;  and  it  was  alleged  that  Mr.  Blyth  had  revised 
the  specifications,  and  had  under-estimated  the  probable  cost  of 
the  works. 

The  specification  to  the  Backie  section  contract  contained  this 
clause: — 

The  portion  of  the  embankment  of  the  line,  between  pegs 
Vol.  L  1891.  8  D 
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H.  L..(Sa)  No&  892  and  899,  shaU  not  be  fonned  until  the  contractor  for 

I8d0       tlie  bridge  or  viaduct  over  the  Biver  Spey  has  completed  the 

j^^s      worhs  in  connection  with  the  erection  of  the   east  abutment 

GbbatNobth  ^^  bridge,  the  diversion  of  the  river,  and  the  erection  of  the 

OF  SooTLAHD  protcctiou  walls  embraced  in  the  contract  for  the  Spey  Bridge, 

—     '  or  until  he  has  received  the  written  instructions  of  the  engineer 

or  assistant-engineer  to  proceed  with  the  formation  of  the  said 

portion  of  the  embankment. 

The  works  were  carried  on  very  slowly;  and  in  1883  le- 
monstrances  were  addressed  to  the  appellants.  Again  in 
December,  1885,  the  respondents  by  letter  made  a  formal  com- 
plaint and  called  upon  the  arbitrator  to  pronounce  the  necessary 
order  authorizing  them  to  provide  at  the  expense  of  the  appellants 
the  requisite  men  and  materials  necessary  to  finish  the  works. 
In  consequence  of  this  letter  the  arbitrator  met  the  parties. 
After  the  meeting  the  appellants — 8th  of  December,  1885— 
wrote  saying  they  undertook  to  finish  the  works  by  the  15th  of 
February,  1886,  unless  prevented  by  some  unforeseen  occurrence. 
The  clerk  to  the  submission,  by  Mr.  Blyth^s  directions,  replied 
on  the  9th  of  December,  1885,  that  he  still  had  the  respondents' 
letter  before  him,  and  that  the  manner  in  which  he  would 
ultimately  deal  with  it  would  depend  on  the  information  he 
received  within  the  next  ten  days  as  to  what  steps  were  being 
taken  by  the  appellants  with  a  view  to  the  completion  of  the 
works  on  or  before  the  15th  of  February  next.  The  first  sub- 
section of  the  Portsoy  to  Portnockie  contract  was  completed  on 
the  1st  of  April,  1884 ;  the  second  sub-section  and  the  Buckie 
section  were  both  finished  on  the  1st  of  May,  1886. 

On  the  7th  of  November,  1887,  an  appeal  was  made  to  Mr. 
Blyth  as  arbitrator.  After  a  proof  the  arbitrator  pronounced 
two  awards  by  which  he  found  the  above-mentioned  dates  of 
completion ;  that  he  was  entitled  to  extend,  and  he  did  thereby 
extend,  the  time  for  completing  the  second  sub-section  of  the 
Portsoy  contract  and  the  Buckie  section  six  months ;  and  that 
on  the.  other  hand  the  respondents  were  entitled  to  claim  from 
appellants  compensation  or  liquidated  damages  at  the  rate  of 
£20  per  day  for  loss  caused  to  the  respondents  through  the 
aforesaid  delay  in  completing  the  work,  beyond  the  date  of 


Digitized  by  VjOOQIC 


A.  a  AND  PBIYT  OOUNOIL.  35 

completion  specified  in  the  contracts  and  as  extended  hj  him.   H.  L.  (80.) 

It  appeared  from  the  notes  of  the  proposed  findings,  mentioned       1890 

in  the  award  as  having  been  sent  to  the  parties,  that  the  arbi-      adams 

trator,  after  deducting  the  extension  of  time  of  six  months  in  gbb^t^Jjobth 

the  second  snb-section  of  the  Portsoy  contract,  and  in  the  Bnckie  oFSoorLAifD 

aailwat  Oo. 
section,  fonnd  the  appellants  liable  in  the  Bnckie  section  for  340       -: — 

days,  namely,  from  the  30th  of  March,  1885,  to  the  1st  of  May, 
1886 ;  in  the  first  snb-section  of  the  Portsoy  contract  for  157 
days,  namely,  from  the  80th  of  September,  1883,  to  the  1st  of 
April,  1884 ;  and  in  the  second  snb-section  of  the  Portsoy  con- 
tract for  340  days,  namely,  from  the  30th  of  March,  1885,  to  the 
1st  of  May,  1886,  or  in  all  837  days,  at  a  compensation  of  £10 
per  day.  This  rate  of  £10  per  day  the  arbitrator  in  his  award 
increased  to  £20  per  day ;  and  he  explained  in  his  evidence  that 
he  did  this  as  the  result  of  consultation  with  counsel.  Taking 
the  award  and  notes  together,  the  appellants  were  condemned  in 
837  days'  delay  at  £20,  or  in  a  sum  of  £16,740,  the  result  being 
that  after  some  items  in  the  appellants'  fiEtvour  had  been  de- 
ducted they  were  under  the  arbitration  liable  to  the  respon- 
dents in  £7109  ISs.  6d.  under  the  Portsoy  contract  and  in 
£5103  145.  6d.  under  the  Buckie  contract,  with  interest  from  the 
7th  of  November,  1887,  till  payment. 

In  his  notes  of  his  proposed  findings  the  arbitrator  also 
stated  that  he  proposed  finding  the  appellants  entitled  to  certain 
miscellaneous  items ;  and  among  those  items  under  the  Portsoy 
contnust  was  a  sum  of  £500  for  "  extra  costs  through  insufficient 
drainage."  As  to  this  the  arbitrator,  being  examined,  said  that 
in  respect  of  ^'  the  drainage  he  allowed  £500  to  the  contractors 
and  that  part  of  the  six  months'  extention  applied  to  that 
matter  also,  but  that  the  £500  practically  covered  it." 

The  respondents  intimated  to  the  appellants  that  they  did 
not  intend  to  enforce  payment  of  the  sums  decerned  for  in  the 
name  of  liquidated  compensation  to  an  extent  exceeding  £11,490, 
being  the  amount  to  which  they  had  restricted  their  original 
claim,  and  they  offered  to  discharge  their  claims  to  the  extent 
of  £5250,  being  the  amount  awarded  as  compensation  in  excess 
of  £11,490. 

On  the  8rd  of  January,  1888,  the  appellant  raised  this  action 

8         D  2 
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H.  L.  (8a)   for  reduction  of  the  awards.    Of  the  points  raised  before  the 

1890       Lord  Ordinary  as  foundation  for  the  allegations  that  the  arbi- 

Adamb      trator's  awards  were  ultra  vires  and  corrupt  the  following  only 

Great  NowH  ^®^  insisted  in  at  the  bar  of  the  House  :— 

^^1^^^      (3.)  That  the  arbitrator  was  not  entitled  after  the  time  specified 
—       for  the  completion  of  the  works  to  extend  the  time  for  such 
completion.     (5.)  That  the  arbitrator  had  bj  his  letter  of  the 
9th  of  December^  1885,  extended  the  time  for  completion  of 
the  works  until  the  15th  of  February,  1886,  and  that  notwith- 
standing such  extension  of  time  he  had  awarded  damages  for  the 
delay  which  had  occurred  and  which  by  such  extension  bad  been 
condoned.    (6.)  Buckie  section :  The  appellants  averred  that  the 
bridge  across  the  river  Spey  forming  part  of  the  Buckie  railway 
was  built  under  a  contract  with  Messrs.  Blaikie  Brothers,  dated 
January,  1883,  in  which  Mr.  H.  B.  Blyth  was  named  arbitrator; 
that  part  of  the  appellants'  contract  with  the  respondents  was 
to  connect  the  bridge  with  the  Buckie  section  by  an  embankment, 
but  it  was  impossible  to  do  this  and  so  complete  the  Buckie 
section  of  the  appellants'  contract  till  the  bridge  was  finished ; 
that  Messrs.  Blackie  had  contracted  to  finish  the  bridge  by 
the  Slst  of  July,  1884,  but  they  did  not  do  so  until  May,  1886 ; 
that  it  was  not  until  February,  1886,  that  the  appellants  were 
put  in  possession  of  the  lands  necessary  for  the  formation  of  the 
aforesaid  embankment,  and  that  it  was  impossible  for  them  to 
have  completed  the  works  until  months  after ;  that  on  the  20th 
of  January,  1886,  the  respondents'  resident  engineer  addressed 
a  letter  to  the  appellants  stating  that  he  expected  the  river  Spey 
would  be  diverted  in  a   week,  and  that  he  trusted  they  were 
making  all  the  preparations  necessary  for  filling  in  the  banking 
required ;  that  notwithstanding  the  arbitrator  had  by  decree 
applicable  to  the  Buckie  contract  found  the  appellants  liable  in 
£6800  in  the  name  of  liquidated  damages,  being  at  the  rate  of 
£20  per  day  for  the  period  from  the  30th  of  March,  1885,  to  the 
1st  of  May,  1886,  and  that  as  if  the  bridge  over  the  Spey  had  been 
completed  by  January,  1885. 

The  respondents  denied  that  the  completion  of  the  works  under 
the  Buckie  contract  was  retarded  or  materially  affected  by  the 
state  of  the  works  of  the  Spey  bridge ;  and  further,  they  said  that 
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any  question  of  delay  so  arising  was  competently  submitted  to    H.  L.  (So.) 

the  decision  of  the  arbitiator.  1890 

The  Lord  Ordinary  (Lord  Fraser),  on  the  3rd  of  November,      ArAMg 

1888,  held  that  there  must  be  a  partial  reduction  of  the  awards  q^iat  Korth 

to  the  extent  of  £5250,  being  the  amount  awarded  in  excess  of  $f  Scotland 

®                                                                   BaHiWat  Co. 
the  respondents'  claim,  and  therefore,  ultra  petita,  but  quoad       

ultra,  his  Lordship  absolved  the  respondents  from  the  conclusions 

of  the  action,  and  found   that  neither  party  was  entitled  to 

expenses. 

On  the  21st  of  June,  1889,  the  First  Division  of  the  Court 

adhered  with  costs  (1). 

1890.  Nov.  27.  The  Solicitor-Oeneral  for  Seotland  (Sir  Charle$ 
Pearson,  Q.C.),  and  Law  (of  the  Scotch  Bar),  for  the  appel- 
lants:— 

The  awards  must  be  set  aside  as  ultra  fines  compromissi.  In 
extending  the  time  the  arbitrator  exceeded  his  jurisdiction,  for 
the  powers  to  extend  the  period  of  completion  were  conferred  by 
the  contracts,  and  were  powers  which  could  only  be  exercised 
during  the  progress  of  the  works,  and  not  afterwards.  And 
whether  a  power  to  extend  ex  post  facto  was  within  his  juris- 
diction or  not  was  for  the  Court  to  decide :  Caledonian  BaUway 
Company  v.  Oreenock  and  Wemyss  Baihvay  Company  (2). 

[LoBD  Watson  mentioned  Mackenzie  v.  Oirvan  (8).] 

The  extension  of  time  was  not  in  the  appellants'  favour,  because 
if  the  arbitrator  had  not  extended  the  time,  as  having  no  power  to 
do  so,  he  might  have  taken  a  view  more  favourable  to  the  appel- 
lants in  the  application  of  the  compensation  clause.  The  notes  of 
the  proposed  findings  of  the  awards  being  mentioned  in  the  awards 
can  be  referred  to :  Mackenzie  v.  Oirvan  (3) ;  Glasgow  City  and  Dis- 
trict Railway  Company  v.  Macgeorge,  Cowan^  dt  OaJloway  (4)  ;  DvJce 
of  Buccletieh  v.  Metropolitan  Board  of  Works  (5).  And  it  appears 
from  those  notes  and  the  arbitrator's  evidence  that  he  awarded 

(1)  16  Court  Seas.  Cas.  4tli.  Series         (3)  1843,  2  Bells' Appeals,  at  p.  55. 
(Rettie)  843.  (4)  13  Court  Bess.  Cas.,  4th  Series 

(2)  10  Court  Sess.  Cas.  did  Series      (Rettie)  609. 

(Macph.)  892;  on  appeal,  Law  Bep.         (6)  Law  Bep.  5  H.  L.  418. 
2  H.  L.,  8c.  347. 
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H.  L.  (Ba)   to  the  appellant  £500  for  *^  insuflScient  draiiiage/'  which  in  the 

1890       yiew  of  the  arbitrator  might  have  caused  delay.    If  insuflScient 

joiAMB     drainage  did  canse  delay,  then  it  was  an  inconsistency  in  the 

Gb«at  NoBTH  ^^^  ^  P^^  damages  over  such  period.    Again,  the  arbitrator 

OT  SooTx^D  v^as  wrong  in  treating  the  compensation  as  liquidated  damages, 

and  not  as  a  penalty. 

[Lord  Watson  referred  to  Lord  Mphimtcne  y.  Monkland  Iron 
mid  OocU  Compa/ny  (1).] 

Secondly.  The  awards  may  be  reduced  on  the  ground  of 
'^.corruption/'  within  the  meaning  of  sect.  25  of  the  Act  of 
Begulations  of  1695  (2).  As  regards  the  Buckie  section,  that 
contract  forbade  the  appellants  to  form  a  certain  portion  of  the 
embankment  until  the  bridge  oyer  the  Spey  was  completed. 
That  was  not  done  until  May,  1886;  and  possession  of  the 
ground  for  the  embankment  was  not  giyen  to  the  appellants 
until  February,  1886 ;  therefore  it  was  impossible  for  the  appel- 
lants, through  the  fault  of  the  respondents,  to  complete  the 
section  sooner  than  they  did.  Yet  damages  against  the  appel- 
lants are  giyen  for  that  delay.  There  is  no  imputation  of  moral 
corruption  on  the  part  of  the  arbitrator;  but  an  award  can  be 
reduced  •  for  "  constructiye  "  or  ^  legal "  corruption.  In  CW- 
quhaun  y.  Corbet  (8)  Lord  Thurlow  is  reported  to  haye  said  that 
the  award  in  that  case  '^  appeared  so  partial  that  it  amounted  to 
constructiye  corruption  in  the  makers  of  it ;  and,  therefore,  it 
was  reducible  in  terms  of  the  Act  of  Begulations,  1695."  In 
Alewmdor  y.  Bridge  ofAUan  Water  Gompamy  (4),  Lord  Deas  said : 
*^  that  which  the  law  has  stamped  with  the  character  of  legal 
corruption  may  exist  where  the  motiyes  are  perfectly  pure,  as 
no  one  can  doubt  was  the  case  here."  See  also  the  interlocutor 
pronounced  in  that  case  (4). 

[They  also  cited  Walker  y.  London  and  North  Western  BaUway 
Company  (5).] 

The  Dean  of  Faovlty  (Balfowr,  Q.C.),  and  Ferguson  (of  the 
Scotch  Bar),  for  the  respondents,  were  not  called  upon. 

(1)  11  App.  Gas.  332.  (3)  1784,  2  Paton's  App.  626. 

(2)  Given  in  Lord  Watson's  opinion,  (4)  7  Court  Sess.  Gas.  8rd  Series 
post,   p.    44;    see    English   statute,      (Macph.)  at  pp.  4d8, 603. 

9  *  10  Will.  3,  c.  16.  (6)  1  0.  P.  D.  618. 
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LOBD  Halsbuby,  L.C, : —  .  H.  L.  (Ba) 

My  Loidsy  I  confess  it  appears  to  me  that  this  is  a  very  plain       J^ 
case.    I  do  not  at  present  assent  to  the  view  in  the  direct  form      Axuhb 
in  which  is  has  been  alleged  (1)  that  the  law  of  Scotland  applic-  GbbatNobxb 
able  to  this  case  is  different  from  the  law  of  England.     There  is  bI^J^J^q^ 
no  doubt  that  at  one  time  the  Courts  in  both  countries  treated       "^^ 
themselves  rather  as  being  in  the  position  of  Courts  of  Appeal, 
and  examined  whether  or  not  the  conclusion  at  which  an  arbi-  , 
trator  had  arrived  was  sound,  both  in  point  of  ]aw  and  in  point 
of  fact.    I  think  the  only  learned  judge  who  ever  gave  distinct     , 
expression  to  that  view  was  Lord  Thurlow,  and  I  am  the  more 
desirous  of  alluding  to  him  and  doing  him  justice,  because  I 
think  that  what  Lord  Thurlow  says,  in  Ktiox  v.  Symmonda  (2), 
rather  throws  some  doubt  upon  the  question  whether  he  ever 
was  responsible  for  the  statement  put  into  his  mouth  in  the  case 
which  has  been  quoted  at  the  bar  (3).    Lord  Thurlow  says  that 
it  is  no  ground  for  setting  aside  an  award  that  the  conclusion 
was  wrong,  otherwise  it  would  be  a  ground  for  setting  aside  all 
awards;   but  his  Lordship  then  goes  on  to  say  that,  where 
certain  fetcts  are  submitted  to  an  arbitrator  by  the  Court,  the 
arbitrator  must  be  considered  to  be  somewhat  in  the  position  of 
a  master ;  and  that  the  Court,  when  the  matter  comes  back  to 
them,  have  to  consider,  not  only  whether  the  master  has  acted 
according  to  law,  but  whether  he  has  arrived  at  a  sound  conclu- 
sion.   His  Lordship  goes  on  to  distinguish  arbitrations  in  the 
more  popular  sense  of  the  word,  and  shews  that  where  there 
are  real  arbitrations,  and  where  the  parties  have  selected  their 
judge,  in  such  cases  you  have  to  shew  a  great  deal  more  than 
mere  error  on  the  part  of  the  arbitrator  in  the  conclusion  at 
which  he  has  arrived  before  the  Court  can  interfere  with  his 
award.    And  in  the  Court  of  Common  Pleas,  forty  years  ago,  in 
a  case  in  which  the  arbitrator  had  a  question  of  law  submitted 
to  him  according  to  the  ordinary  forms  of  pleading,  the  Court, 
having  come  to  the  conclusion  that  the  decision  of  the  arbi- 
trator was,  in  the  sense  in  which  they  understood  the  words, 

(1)  See  Lord  Campbell  in  Macken-         (2)  1  Yea.  Jun.  369. 
sie  V.  Girvan,  1843,  2  Bella'  Appeals,         (3)  Col^oun  v.   C<n'het,  1784,  2 
at  p.  56.  Paton'8  App.  626. 
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B.  li.  (Sa)    erroneons  in  deciding  upon  a  qnestion  of  law  on  demurrer,  never- 

1890        theless  held  that  the  parties,  having  submitted  that  question  to 

j[^8      the  arbitrator,  it  was  for  the  arbitrator  to  determine  it ;  in  their 

GbiatNobth  ^^'^  language,  the  parties  had  agreed  to  accept  the  arbitrator's 

OT  SooTXAND  decision  upon  the  question  of  law,  as  well  as  his  decision  upon 

'  the  facts  (1).    In  the  Court  of  Queen's  Bench,  thirty  years  ago» 

L.C.      '  that  decision  was  adopted  as  being  the  law  which  would  guide 
"^        the  Court  in  the  decision  of  such  questions. 

My  Lords,  upon  the  facts  now  before  your  Lordships  every- 
thing appears  to  have  been  practically  abandoned  except  the 
third  objection,  referred  to  by  the  Lord  Ordinary,  and  the  sixth. 
Now,  with  regard  to  the  third  objection,  the  difficulty  seems  to 
me  to  arise  upon  the  perhaps  not  very  well  conceived  or  selected 
words  of  the  contract   That  the  parties  by  that  contract  intended 
that  the  arbitrator  should  have  the  power  of  determining  between 
the  parties  whether  or  not  liquidated  damages  (I  assume  now 
that  what  are  called  the  penalties  are  liquidated  damages)  should 
be  ascertained  by  the  arbitrator  with  reference  to  the  conduct  of 
both  parties,  is  manifest ;  and  the  language  which  is  used  un- 
doubtedly prima  facie  (for  my  own  part,  I  am  prepared  to  admit  as 
much  as  that)  rather  looks  like  an  intention  by  the  parties  that 
that  determination  by  the  arbitrator  should  go  on  during  the  cur- 
rency of  the  contract ;  that  he  should  be  the  consulting  engineer ; 
that  he  should  be  the  person  to  whom  application  should  be  made 
in  the  event  of  alleged  default  on  the  one  side  or  the  other ;  but 
I  am  by  no  means  prepared  to  assent  to  the  conclusion  that  that 
excludes  the  consideration  of  such  questions  afterwards.   Having 
regard  to  the  documents  before  us,  it  is  almost  impossible  to 
suppose  that  the  parties  did  understand  that,  when  the  arbitrator 
was  investigating  the  question  what  damages  were  to  be  reported, 
he  was  not  to  have  regard  to  the  conduct  of  both  parties,  and 
that,  if  one  party  had  withheld  the  possession  of  the  land,  that 
party  was  not  to  insist  upon  the  delay  consequential  upon  his 
action  as  being  one  of  the  elements  of  the  case  in  respect  of 
which  he  could  claim  damages.    It  is  impossible,  I  think,  to 
read  the  words  of  the  contract  without  seeing  that  that  which 
was  in  itself  a  very  sensible  provision,  was  the  intention  of  both 
(1)  Siimjpwn  v.  E/nmerwm,  June  5, 1847,  9  L.  T.  199. 
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parties.    And  in  truth,  my  Lords,  I  cannot  entertain  a  doubt   H.  L.  (So.) 
that,  whether  that  provision  were  held  to  be  there  or  not,  when       1890 
it  was  left  to  the  arbitrator  to  decide  in  respect  of  the  delay      adams 
which  had  taken  place,  apart  from  any  such  provision  in  the  qbxatNorth 
contract  at  all,  it  would  have  been  perfectly  competent  for  the  ^  ^^JJ^^qJ* 

arbitrator  to  say :  **  I  shall  not  allow  this  or  that  period  of  delay       

to  be  made  the  subject  of  damages  against  the  contractor  when  l.c. 
it  is  proved  before  me,  as  a  matter  of  fact,  that  the  delay  which 
then  existed  was  caused  by  the  act  of  the  railway  company  them- 
selvesy  who  were  bound  to  provide  either  facilities,  or  material, 
or  land,  or  what  not,  and  that  the  delay  which  has  taken  place 
was  not  the  fault  of  the  contractor,"  That  is  manifestly  the  law 
in  this  country,  and  I  believe  it  to  be  the  law  also  in  Scotland. 
Therefore,  that  part  of  the  award,  both  upon  the  construction  of 
the  language  itself  and  upon  the  substance  of  the  matter,  apart 
from  the  language,  seems  to  me  to  be  free  from  objection. 

My  Lords,  with  reference  to  that  question,  which  alone  appears 
to  have  invited  comment  by  the  learned  judges,  I  confess  I  am  a 
little  puzzled.  The  thing*in  itself  does  not  speak  for  itself  as 
though  the  award  shewed  that  the  damages  were  awarded  by 
reason  of  the  bridge  not  being  completed,  and  that  nevertheless, 
although  the  bridge  was  not  completed,  the  portion,  or  any  par- 
ticular portion,  of  the  works  was  not  completed  by  reason  of  the 
prohibition  contained  in  the  contract  to  do  it  until  the  bridge 
was  completed.  In  order  to  make  the  argument  intelligible  and 
sensible,  and  in  order  to  arrive  at  the  conclusion  of  repugnancy 
and  unreasonableness  insisted  upon,  I  must  know  what  the  facts 
were.  I  do  not  know  what  the  facts  were ;  but  the  arbitrator  did. 
I  am  not  to  assume  that  he  was  so  unreasonable  as  to  award 
damages  in  respect  of  a  thing  which  was  caused  by  the  non-com- 
pletion of  the  bridge.  On  the  contrary,  until  I  am  compelled  to 
come  to  the  opposite  conclusion  upon  the  face  of  the  award,  or 
upon  some  evidence  which  is  legitimately  to  be  brought  into 
the  consideration^^^f  the  matter,  so  that  I  can  form  a  judgment 
upon  it,  I  shall  assume  that  the  arbitrator  performed  his  duty ; 
and  if  he  did  perform  his  duty,  it  would  be  unreasonable  and 
absurd  to  give  damages  for  anything  in  respect  of  which  the 
company  themselves  were  really  responsible.    And  how  does  it 
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H.L.(So.)   appear  that  he  has  done  anything  of  the  sort?     I  am  totally 

1890        unable  to  understand  that.    Some  of  the  learned  judges  appear 

AdaxsJ     to  have  adopted  the  view  that  the  arbitrator  must  have  awarded 

Obsat  North  <1^™%®8  in  respect  of  that  which  had  not  been  completed  by 

OT  SooTLAiro  reason  of  the  absence  of  the  bridge.    I  myself  have  been  looking 

— -     '  at  these  documents  carefully^  and  I  am  unable  to  come  to  any 

L.C.  ^^'  such  conclusion.     One  learned  judge^  Lord  Shand,  says  in  his 

*""*       judgment :  **  I  should  have  been  clearly  of  opinion  that  the 

meaning  of  the  contract  would  not  justify  the  award  that  he  has 

given."    If  the  learned  judge  means  by  that  that  the  contract 

never  intended  that  damages  should  be  given  in  respect  of  the 

non-completion  of  that  the  non-completion  of  which  was  due  to 

the  conduct  of  the  company^  I  entirely  agree  with  him;  but 

there,  as  it  appears  to  me,  the  fact  fedls.    I  can  find  no  such  fact 

as  would  induce  me  to  come  to  the  conclusion  that  the  arbitrator 

has  ever  awarded  any  damages  in  respect  of  any  default  caused 

by  that.    Damages  are  awarded  in  respect  of  the  delay  in.  the 

completion  of  the  whole  contract,  and  it  is  extremely  possible 

that  the  mere  fact  that  the  bridge  was  not  completed  was  as 

irrelevant  to  the  culpability  of  the  party  causing  that  delay  as 

any  other  fact  which  can  be  imagined. 

Under  these  circumstanceSi  it  appears  to  me  that  this  award  is 
perfectly  good  upon  the  &ce  of  it.  There  is  no  evidence  that  I 
can  find  leading  to  the  conclusion  that  the  arbitrator  has  exceeded 
his  jurisdiction,  either  in  the  way  of  leaving  out  what  he  .was 
bound  to  attend  to,  or  of  inserting  or  considering  anything  which 
he  had  no  jurisdiction  to  adjudicate  upon.  I  am,  therefore,  of 
opinion  that  the  award  cannot  be  attacked  upon  those  grounds. 

With  reference  to  the  other  ground,  namely,  corruption,  which 
is  alleged  to  evade  the  operation  of  the  statute,  corruption^  in  the 
ordinary  and  popular  sense  of  the  word,  is  entirely  repudiated  by 
the  learned  counsel  at  the  bar.  It  is  said  that  what  it  does 
amount  to  is  constructive  corruption.  Whether  there  be  such  a 
thing  or  not,  I  am  not  at  all  prepared  to  say.  I  can  only  say 
with  reference  to  the  case  which  was  quoted,  the  Bridge  of  AUan 
Waterworks  Case  (1)>  that  that  case  stands  by  itsel£  If  it  ever 
comes  for  review  before  this  House,  or  any  case  which  raises  such 
(1)  7  Court  Seas.  Gas.  Srd  Series  (Macph.)  492. 
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a  qnestiony  I  shall  be  prepared  to  express  my  opinion  upon  it.   H.  L.  (Ba) 
At  present  I  can  only  say  that  the  facts  of  that  case  would  have       1S90 
entirely  justified  the  decision,  upon  the  ground  that  the  arbitrator      a2Ixb 
had  exceeded  his  jurisdiction,  and,  therefore,  was  not  exercising        ^' 
the  function  which  had  been  given  to  him  by  statute.    If  it  is  of  Sootlabd 

placed  upon  the  other  ground  (and  I  am  bound  to  say  that  the       

interlocutor  pronounced  does  in  fact  expressly  refer  to  legal  cor-  ^"*  ^l^^' 
ruption),  it  is  possible  that  a  case  raising  the  point  may  come  for        ""^ 
review  before  this  House.    All  I  can  say  at  present  is,  that  I  am 
certainly  not  prepared  to  assent  to  that  view  when  the  decision 
itself  is,  upon  the  grounds  which  I  have  indicated,  perfectly 
sound. 

My  Lords,  under  these  circumstances,  considering  that  the 
case  rests  on  familiar  principles  with  which  we  are  well  acquainted, 
and  that  the  points  are  really  simple  ones  when  the  matter  has 
been  explained,  I  am  only  surprised  that  your  Lordships'  time 
should  have  been  occupied  at  any  length  in  dealing  with  it ;  and 
I  move  your  Lordships  that  this  appeal  be  dismissed  with  costs. 

Lord  Watson: — 

My  Lords,  I  am  of  the  same  opinion.  The  points  raised  by 
the  appellants  in  this  case  have  all  been  decided  against  them 
by  the  unanimous  judgment  of  five  learned  judges  in  the  Oourt 
below  for  reasons  some  of  which  at  least  appear  to  me  not  to 
admit  of  serious  controversy.  The  parties  committed  to  the 
arbiter,  whom  they  selected,  the  right  to  construe  the  contract 
between  them,  the  right  to  determine  all  questions  of  fetct 
arising  between  them  in  relation  to  the  contract,  and  the  right 
to  determine  the  application  of  the  law  to  these  matters  of  £Act. 

The  two  points  insisted  on  at  the  bar  of  the  House  were  the 
third  and  the  sixth  objections.  Now,  as  regards  these  matters, 
they  both  appear  to  me  to  involve  the  construction  of  the  con- 
tract»  that  being  a  matter  specially  conunitted  to  the  arbiter  by 
the  express  terms  of  the  submission.  I  do  not  think  that  any 
good  cause  has  been  shewn  against  the  finding  of  the  arbiter 
under  the  third  head.  On  the  contrary,  my  present  impression 
is  that  the  arbiter  determined  according  to  the  true  meaning  of 
the  contract  between  the  parties. 
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H.  L.  (Sc.)       Then,  as  regards  the  sixth  objection,  I  do  not  concur  in  the 

1880        expression  of  opinion  which  fell  from  two  learned  members  of 

Adamb      the  Court  below  upon  the  character  of  the  finding  prononnced 

Grea/nobth  ^y  *^®  arbiter.    It  does  not  appear  how  the  arbiter  construed 

OF  Scotland  that  particular  clause  of  the  contract  which  the  sixth  objection 

'  inyolyes;  but,  assuming  that  he  construed  it  in  favour  of  the 

—  appellants  in  this  case,  the  question  is  not,  in  my  opinion,  one 
of  construction  merely ;  it  is  a  question  arising  upon  the  facts  of 
the  case,  and  these  facts  have  not  been  fully  brought  before  the 
House,  I  do  not  complain  of  that,  because  I  doubt  the  com- 
petency of  submitting  them  to  the  House ;  but  the  conclusion  to 
which  I  have  come  is,  that  there  are  many  possible  states  of  fact 
in  regard  to  the  completion  of  these  works,  and  want  of  energy 
shewn  by  the  contractors  in  pushing  them  to  completion,  which 
would  warrant  the  finding  of  the  arbiter  upon  a  construction  of 
the  contract  favourable  to  the  appellants. 

These  are  sufficient  grounds  for  disposing  of  the  argument 
which  we  have  heard ;  but  I  may  be  permitted  to  make  a  single 
observation  upon  that  clause  of  the  Begulations  of  1695,  which 
was  referred  to  in  argument.  I  need  scarcely  remind  the  House 
that  these  Begulations  are  of  statutory  force.  They  were  enacted 
by  Commissioners  under  the  special  sanction  of  an  Act  of  Par- 
liament They  have  sometimes  been  referred  to  as  an  Act  of 
Sederunt,  because  under  the  King's  Boyal  Warrant  they  were 
directed  to  be  ingroesed  in  the  Sederunt  Book  of  the  Court  of 
Session  at  the  time.  The  object,  as  I  take  it,  of  the  Begulation 
made  by  the  Commissioners  was  this — to  put  an  end  to  the 
practice,  which  until  that  date  had  obtained  in  the  Court  of 
Session,  of  treating  the  awards  of  arbiters  as  reviewable  decisions, 
and  of  setting  them  aside  whenever,  in  the  opinion  of  the  Court, 
upon  an  examination  of  the  evidence  and  the  proceedings  before 
the  arbiter,  the  conclusion  at  which  the  chosen  judge  of  the 
parties  had  arrived  was  either  contrary  to  law  or  contrary  to  fact. 
The  rule  laid  down  is  in  these  terms:  ^'That  in  time  coming 
the  Lords  of  Session  sustain  no  reduction  of  any  decreet  arbitral 
that  shall  be  pronounced  hereafter  upon  a  prescribed  submis- 
sion at  the  instance  of  either  of  the  parties  submitters  upon  any 
cause  or  reason  whatsoever,  unless  that  of  corruption,  bribery,  or 
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falsehood,  to  be  alleged  against  the  judges'  arbitrators  who  iH.li.  (So.) 
pronounced  the  same."    The  three  grounds  are  **  corruption/'       1890 
"bribery,"  and  ** falsehood" — not  "corruption  in  the  decreet      adaxs 
arbitral " — the  expression  which  I  find  in  the  closed  record,  but  gbbatNobth 
"corruption,"  "bribery,"  or  "falsehood"  brought  home  to  the  ^[^^^^ 

individual  judge.  

It  has  been  recognised  by  the  Court  of  Session,  and  also  by  — - 
noble  Lords  in  this  House,  that  the  regulation  was  never  in- 
tended to  go  beyond  the  point  of  putting  an  end  to  the  practice 
of  review  upon  the  merits,  and  of  placing  the  award  of  an  arbiter 
selected  by  the  parties  for  the  determination  of  all  questions 
between  them,  on  precisely  the  same  footing  as  the  decree  of  a 
Judge  Ordinary,  to  whose  decisions  finality  has  been  attached 
by  statute.  Accordingly,  both  in  this  House  and  in  the  Court 
of  Session,  awards  have  been  set  aside  upon  other  grounds,  which 
did  not  necessarily  involve  an  investigation  of  the  merits  of  the 
case.  Want  of  jurisdiction  is  not  covered  by  it — ^it  is  not  one 
of  the  pleas  which  are  forbidden,  and  an  award  may  still  be  set 
aside  on  that  account.  Misconduct  in  the  course  of  the  case, 
whether  in  the  proceedings  which  led  to  the  award  or  in  the 
award  itself,  is  another  ground  with  which  this  Begulation  was 
never  intended  to  deal.  I  think  I  state  the  law  correctly  when 
I  say  that  it  will  be  a  good  ground  of  reduction  at  the  instance 
of  either  party,  if  he  is  able  to  shew  independently  of  the  Begu- 
lation either  that  the  arbiter  has  exceeded  what  are  called  in 
Scotland  the  fines  compromissi,  or  that  in  the  course  of  the 
arbitration  he  has  disregarded  any  one  of  the  express  conditions 
contained  in  the  contract  of  submission,  or  any  one  of  those 
important  conditions  which  the  law  implies  in  every  submission. 
The  case  of  Sharpe  (1)  in  1817,  to  which  I  alluded  in  the  course 
of  the  argument,  is  a  good  illustration  of  that.  Lord  Eldon 
there  refused  to  recognise  an  award  as  valid,  where  the  arbiter 
was  perfectly  honest — firee  from  corruption,  free  from  bribery, 
and  free  from  fedsehood — but  had  proceeded  upon  an  honest 
error  believing  that  he  had  a  joint  representation  from  both 
the  parties  to  the  submission,  whereas  it  was  a  representation 
from  one  only.  And  so  in  those  cases  where  an  act  innocently 
(1)  Sharpe  v.  Bickerdyke^  3  Dotf .  102. 
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H.  L.  (8a)    committed  by  the  arbiter  amounts  to  misconduct  which,  in  the 

1890       opinion  of  the  Court,  would  naturally  imply  that  justice  had  not 

As>MMB     l>^^^  done  between  the  parties,  the  award  must  be  set  aside,  not 

GbiatNorth  f^<^<^i^^g  to  the  Begulation,  but  according  to  those  principles  of 

OF  ScoTL^  i^^  which  existed  before  the  Begulation,  and  which  were  not  in 
BailwatOo.    ,     ,  ^        ,  ,     . 

—       the  least  affected  by  it. 

— 1  I  feel  bound  to  protest  against  the  yiew  expressed  by  some  of 

the  Scotch  judges  in  the  cases  to  which  we  have  been  referred  at 
the  Bar,  with  regard  to  what  they  call  ^  constructiye  corruption/' 
I  suppose  that  as  well  as  ^  constructiye  corruption "  you  may 
haye  ^  constructiye  bribery  "  and  ^  constructiye  fidsehood.''  The 
meaning  of  it  appears  to  be  this :  that  in  order  to  satisfy  the  ends 
of  justice  in  dealing  with  the  yalidity  of  an  award,  it  is  necessary 
to  inyoke  this  constructiye  principle  of  which  I  haye  under  all 
circumstances  the  greatest  distrust ;  and  that  for  the  purpose  of 
doing  justice  it  is  necessary  to  call  a  man  '' corrupt  *'  who  is  not 
corrupt  but  honest,  to  call  a  man  ^  bribed ''  who  neyer  listened 
to  an  improper  suggestion  from  any  quarter,  to  call  a  man  ^'  fidse  '* 
who  neyer  uttered  a  falsehood.  I  do  not  doubt  that  corruption 
might  be  inferred  from  the  terms  of  an  award ;  and  it  is  clear 
that,  if  Lord  Thurlow  used  the  expression  ^  constructiye  corrup- 
tion" in  Colquhoim  y.  Corlei,  he  must  haye  used  it  in  that  sense. 
Eyen  in  that  case  the  term  is  inappropriate,  because  such  cor- 
ruption is  actual  and  not  constructiye. 

But,  my  Lords,  if  you  examine  those  cases  to  which  we  haye 
been  referred,  I  think  it  will  be  found  that  in  eyery  one  of  them 
the  ground  of  reduction  which  was  dignified  with  the  name  of 
'' constructiye  corruption"  fell  within  the  category  of  cases 
which,  as  I  haye  already  explained,  are  entirely  outside  the 
regulation.  Take  the  case  of  Alexander  (1),  which  ^inyolyed  two 
points,  and  two  points  only.  The  first  of  these  was  whether  the 
arbiter  had  committed  an  excess  of  jurisdiction  by  declining  to 
entertain  a  claim  which  was  laid  before  him  in  a  statutory  sub- 
mission under  the  Lands  Clauses  Act,  and  which  he  had  no  power 
to  reject  He  found  that  the  claimant  was  not  the  owner  of  part 
of  the  subject  possessed  by  him  and  his  tenants,  and  upon  that 
ground  alone  he,  haying  no  competency  whateyer  to  deal  with 
(1)  7  Court  Se8&  Gas.  Srd  Series  (MacpL)  492. 
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questions  of  property,  having  only  the  duty  of  valning  that  which    h.  l.  (Sc.) 
was  submitted  to  hizn^  refused  to  value  it.    The  second  point  was       1890 
that  he,  mistaking  his  duty,  but  in  perfect  honesty  (for  nothing       adIms 
else  was  imputed  to  him  by  the  learned  judges  who  decided  the  ^      ^* 
case  and  set  aside  the  award),  purposely  declined  to  put  into  the  of  Scotland 

award  a  description  of  the  subjects  which  he  had  valued,  so  that       

the  omission  which  he  had  made  might  not  appear.  He  did  ^^^  ^^°' 
that  because  he  thought  it  right ;  he  thought  he  had  valued  all 
he  was  bound  to  value,  and  he  said :  ^  I  will  only  put  in  a 
general  description."  The  Court  held  that  he  had  fiedled  to  do 
his  duty  under  the  Lands  Clauses  Act,  although  there  was  no 
imputation  upon  his  honesty.  But  I  see  no  reason  whatever  for 
calling  that  *'  constructive  corruption." 

In  many  other  cases  the  same  thing  occurred.  In  the  case  of 
MUcheU  (1),  which  is  perhaps  the  leading  case  in  the  Court 
below  upon  this  branch  of  the  law,  the  arbiter  thought  that  he 
was  bound  to  conclude  the  case  without  further  proof  from  the 
parties ;  the  consequence  of  which  was  that  one  of  them  who  had 
taken  the  precaution  of  obtaining  a  commission  for  the  purpose 
of  taking  evidence  abroad,  had  no  evidence  to  offer,  because, 
from  no  fault  of  [his,  the  commission  had  not  been  executed. 
Under  these  circumstances  the  arbiter  had  proceeded  upon  evi- 
dence from  one  side  only.  The  Court  held  that  it  was  his  clear 
duty  to  give  an  opportunity  to  the  opposite  side  of  bringing 
evidence  before  him,  and  accordingly  that  he  had  violated  the 
principles  of  justice,  and  that  justice  could  not  be  done  between 
the  parties  without  setting  aside  his  award. 

My  Lords,  these  are  aU  the  observations  which  appear  to  me 
to  be  necessary  for  the  decision  of  the  case.  It  humbly  appears 
to  me  that  the  case  stated  at  the  bar  for  the  appellants  fails, 
inasmuch  as  neither  the  Act  of  Begulations  nor  any  one  of  the 
decisions  without  the  Act  entitles  them  to  have  the  award  set 
aside.    I  therefore  concur  in  the  judgment  which  has  been  moved. 

LoBD  Bbakwsll  : — 

My  Lords,  I  am  entirely  of  the  same  opinion,  and  I  desire  to 
express  my  hearty  concurrence  in  what  has  been  said  by  my 
(1)  10  Court  Sees.  Cas.         Series  (Dunlop)  1297. 
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H.  L.  (Sa)   noble  and  learned  friend  opposite  (Lord  Watson)  abont  "  con- 

1890        stmctiye  cormption."    I  think  that  that  and  similar  expressions 

A^8      are  only  used  by  persons  who  have  a  desire  to  bring  abont  a 

Gbkat\obth  <^J*^  result,  and  do  not  know  how  to  do  so  by  the  use  of 

OF  SooTL^  ordinary  and  intelligible  expressions. 

I  just  wish  to  make  one  other  remark.     I  do  not  believe  that 

—  '  this  case  would  hare  found  its  way  here  but  for  the  magnitude 

of  the  stake. 

Lords  Hebsghell  and  Mobbis  concurred. 

Judgment  appealed  from  affirmed;   and  the  appeal 
dimniseed  with  costs. 

Lords'  Journals,  November  27, 1890. 

Agent  for  appellants :  Andrew  Beveridge^for  Alexander  Camp* 
leU.  8J3.a,  Edinburgh. 

Agents  for  respondents :  Dyson  &  Co.,  for  T.  J.  Gordon  d 
Falconer,  WJ3.,  Edinburgh. 


Appellants; 
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H.ii.(So.)   HOGH  HOGARTH  and  Others  (Owners 

1890  OF  "WbSTFALIA") 

Deo,  !•  AKD 

ALEXANDER  MILLER,  BROTHER,  &  CO.    Respondents. 

Ship— Charterparty— Payment  of  Hire  to  cease  until  Ship  in  an  efficient  state  to 
resume  Service — Payment  during  discharge  of  Cargo — Costs. 

By  cbarterparty  between  the  appellants  and  the  respondents,  it  was 
agreed,  that  the  respondents  should  hire  the  appellants'  steamship  for  the 
purpose  of  a  voyage  or  voyages  within  certain  limits  at  "  Ss.  per  gross 
registered  ton  per  calendar  month" — hire  to  continue  until  her  re-delivery 
to  the  appellants  (unless  lost)  at  a  safe  port  in  the  United  Kingdom  or  on 
the  Continent,  &c  By  the  charterparty  it  was  stipulated  that  the  appel- 
lants should  provide  and  pay  for  the  provisions  and  wages  of  the  captain 
and  crew,  and  maintidn  the  ship  in  a  thoroughly  efficient  state  in  hull  and 
machinery  for  the  service ;  and  that  "  in  the  event  of  loss  of  time  from 
deficiency  of  men  or  stores,  break-down  of  machinery,  want  of  repairs,  or 
damage,  whereby  the  working  of  the  vessel  was  stopped  for  more  than 
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forty-eigbt  consecutive  hours,  the  payment  of  hire  should  cease  until  she 
should  be  again  in  an  efficient  state  to  resume  her  service."  While  the 
vessel  was  on  a  voyage  to  Harburg,  under  the  charterparty,  her  high- 
pressure  engine  broke  down,  and  it  was  found  necessary  to  put  back  to  the 
port  of  Las  Palmas.  As  repairs  could  not  be  effected  in  that  port,  the  appel- 
lants and  respondents  agreed  that  a  tug  should  be  employed  to  tow  the 
ship  to  Harburg,  aad  that  the  expense,  £1100,  should  be  treated  as  general 
average  on  cargo,  ship,  and  freight.  As  their  proportion  of  this  expense 
the  respondents  eventually  paid  £867.  The  ship  left  Las  Palmas  on  the 
18th  of  October,  1887,  towed  by  the  tug,  and  assisted  by  her  own  low- 
pressure  engine ;  and  arrived  at  Harburg  on  the  dlst  of  October.  By  the 
10th  of  November  the  cargo  intended  for  that  port  was  discharged,  the 
ship's  steam  winches  being  available.  On  the  same  day  the  repairs  to  the 
ship's  navigating  machinery  were  completed,  and  the  voyage  continued : — 

Eddf  affirming  the  decision  of  the  Court  of  Session  (16  Court  Sess.  Cas. 
4th  Series  (Rettie)  509),  (Lord  Bramwell,  dissenting),  that  the  appeUants 
had  no  claim  for  hire  for  the  voyage  from  Las  Palmas  to  Harburg,  the 
ship  not  being  independently  efficient  for  that  purpose. 

•But,  hdd^  varying  the  decision  of  the  Court  of  Session  (Lord  Morris 
dissenting),  that  the  appellants  were  entitled  to  payment  of  hire  for  the 
full  time  actually  occupied  in  discharging  the  cargo  at  Harburg,  the  ship 
being  in  an  efficient  state  for  that  particular  employment. 

Appeal  from  a  judgment  of  the  Second  Division  of  the  Court 
of  Session,  Scotland  (1). 

.The  appellants,  Hugh  Hogarth  and  others,  were  the  owners  of 
the  WeftfaUa^  a  steamship  of  1135  tons  gross  register.  The 
respondents,  Messrs.  Alexander  Miller,  Brother,  &  Co.,  were  the 
charterers  of  the  said  ship,  and  also  the  cargo  owners.  By  the 
charterparty,  dated  the  26th  of  February,  1887,  the  respondents 
hired  the  ship  ''  to  be  by  them  employed  in  carrying  lawful  and 
non-injurious  merchandise  between  such  ports  within  the  fol- 
lowing limits,  viz.,  Swansea  '^  Botterdam,  or  other  ports  in  the 
United  Kingdom  or  on  the  Continent,  to  such  safe  ports  on  the 
West  Coast  of  Africa  as  charterers  direct  and  back  to  Europe." 
The  respondents  to  pay  for  the  hire  of  the  yessel  at  the  rate  of 
&.  per  gross  register  ton  per  calendar  month,  and  at  the  same 
rate  for  any  part  of  a  month :  hire  to  continue  until  her  re- 
delivery to  the  appellants  .(unless  lost)  at  a  safe  port  in  the 
United  Kingdom  or  on  the  Continent  (between  Havre  and 
Hamburg  inclusive) ;  and  also  for  all  coal,  port  charges,  and 
expenses  of  loading  or  unloading.  The  appellants  were  to 
(1)  16  Qomi  Seas.  Caa.  4tli  Series  (Settle)  699. 
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H.  L.  (Sa)  supply  and  pay  the  crew,  the  ship's  insuiance,  for  all  ship  stoies, 
1890        and  were  to  maintain  the  ship  **  in  a  thoroughly  efficient  state  in 
hull  and  machinery  for  the  serrice." 

'  The  charterparty  also  provided :  '^  In  the  event  of  loss  o^  time 
from  deficiency  of  men  or  stores,  break-down  of  machinery,  want 
of  repairs,  or  damage,  whereby  the  working  of  the  vessel  is 
stopped  for  more  than  forty-eight  consecntive  working  hours, 
the  payment  of  hire  shall  cease  until  she  be  again  in  an  efficient 
state  to  resume  her  service." 

On  the  30th  of  September,  1887,  in  the  course  of  a  voyage 
from  the  West  Coast  of  Africa  to  Harburg  on  the  Elbe,  and 
at  a  point  ninety-six  miles  from  Las  Palmas,  in  the  Canary 
Islands,  the  ship's  high-pressure  engine  broke  down.  The 
captain  put  back  to  Las  Palmas,  her  low-pressure  engine  work- 
ing part  of  the  way.  The  ship  could  not  steam  astern.  Sur- 
veyors at  Las  Palmas  reported  that  the  ship  was  not  in  a  sea- 
worthy condition,  and  they  refused  to  certify  her  as  fit  to  proceed 
to  her  destination  with  her  low-pressure  engine  alone.  As  it  was 
impracticable  to  repair  the  ship  at  Las  Palmas,  on  account  of 
there  being  no  engineering  works  there,  it  was  agreed  between 
the  appellants  and  respondents — ^the  cargo  underwriters  in  effect 
authorizing  it — ^that  the  ship  diould  be  towed  home  by  a  tug  sent 
out  &om  England,  the  expense,  11002.,  to  be  treated  as  general 
average  over  cargo,  ship,  and  freight.  On  the  18th  of  October 
the  ship  started  from  Las  Palmas,  towed  by  the  tug,  and  with 
her  low-pressure  engine  aiding.  On  the  81st  of  October  she 
reached  Harburg.  On  the  1st  of  November  the  respondents 
commenced  to  discharge  the  cargo  intended  for  that  port,  the 
ship's  steam  winches  and  machinery  being  efficient  for  that  pur- 
pose. Bepairs  to  the  high-pressure  engine  were  also  proceeded 
with.  On  the  10th  of  November  the  discharging  was  ccmipleted, 
and.  the  repairs  were  finished  on  the  same  day.  On  the  11th  of 
November  the  ship  was  examined  by  Lloyds,  and  left  Harburg 
with  the  remainder  of  the  cargo  for  Antwerp.  The  respondents 
alleged  that  the  discharge  might  have  been  completed  much 
sooner,  but  their  servants  did  not  hurry  it,  as  they  knew  the 
vessel  could  not  leave  until  the  repairs  were  finished. 

An  average  adjuster  at  Harburg  settled  the  respondents*  pro- 
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portion  of  the  expense  of  bringing  home  the  ship  and  cargo  at 
£867  98.  lid. ;  and  this  snm  they  paid,  it  being  alleged  by  the 
appellants  that  the  same  amount  was  repaid  to  the  respondents 
by  their  underwriters. 

The  appellants  brought  this  action  to  recover  £341  48.  8d.,  as 
hire  of  the  ship  from  the  18th  of  October  to  the  10th  of  Novem- 
ber ;  or,  in  the  alternative,  as  the  snm  due  in  respect  of  the  ser- 
Yioe  rendered  by  the  ship  to  the  respondents  on  and  after  the 
18th  of  October.  The  respondents  disputed  any  liability  for  the 
period  in  question.  At  the  hearing  of  the  pursuers*  proof  before 
the  Lord  Ordinary  (Lord  Trayner),  a  suggestion  was  made  by  Mr. 
Hogarthy  one  of  the  appellants,  that  an  alleged  undeistanding 
had  been  come  to  between  him  and  Mr.  Miller,  one  of  the  respon- 
dentSy  that  the  ship's  hire  for  the  passage  home  was  to  be  taken 
upon  the  average  of  her  former  performances.  Counsel  for  the 
respondents,  who  tendered  no  parol  evidence,  then  offered  to 
bring  Mr.  Miller  to  contradict  this  evidence ;  but  the  pleadings 
being  confined  to  a  claim  upon  the  charterparty,  and  contain- 
ing no  reference  to  any  other  agreement  to  pay  hire,  the  Lord 
Ordinary  said  he  should  disregard  that  portion  of  the  proof. 

The  Lord  Ordinary,  on  the  Slst  of  October,  1888,  held  the  ap- 
pellants entitled  to  £320,  being  the  sum  sued  for,  1^  £21,  4b.  8i., 
the  ship's  hire  for  a  day  and  a  half,  which  was  the  excess  over  the 
average  duration  of  a  voyage  by  the  West/alia  from  Las  Palmas 
to  Harburg.  The  Lord  Ordinary  baaed  his  decision  mainly  ori 
the  ground  that  during  the  period  in  question  the  ship  was  in 
fact  engaged  in  carrying  and  delivering  cargo,  thereby  rendering 
to  the  respondents  the  services  contemplated  by  the  charter- 
party.  He  also  was  of  opinion  that  the  arrangement  as  to  the 
cost  of  towage  did  not  relieve  the  respondents  from  their  liability 
to  pay  hire. 

On  the  15th  of  March,  1889  (1),  the  Second  Division  of  the 
Court  of  Session  recalled  the  Lord  Ordinary's  judgment ;  found 
for  the  appellants  for  £60  as  an  average  period  for  dbcharge, 
and  quoad  ultra  assoilzied  the  respondents,  and  found  the  ap- 
pellants liable  in  expenses.  Their  Lordships  considered  that 
during  the  time  the  ship  was  on  the  voyage  from  Las  Palmas  to 

(1)  16  Court  Sess.  Caa.  4th  Series  (Rettie)  599. 
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Harburg  she  was  not  in  a  seaworthy  condition,  and  was  broken 
down  and  inefficient  within  the  meaning  of  the  charterparty; 
and  that,  consequently,  no  hire  was  payable  for  this  period. 
They  considered  (Lord  Young  doubting)  that  while  at  Harburg 
the  yessel  was  efficient  for  the  purpose  of  discharging,  but  as  the 
engines  were  being  repaired,  that  hire  should  only  be  paid  for 
the  time  within  which  the  discharge  might  reasonably  have  been 
effected,  namely,  four  days. 
On  appeal. 


1890.  Nov.  27,  28,  Dec.  1.  FirOay,  Q.C.,  and  D.  C.  Leek,  for 
the  appellants : — 

The  meaning  of  the  word  **  efficient "  in  the  contract  must  be 
taken  to  be  that  the  ship  was  to  be  efficient  or  fit  to  complete  the 
service  without  time  being  lost ;  and  a  ship  which  became  efficient 
by  the  use  of  one  engine  inside  and  the  supply  of  another  out- 
side in  a  tug  fulfilled  the  contract.  Had  the  ship  in  her  disabled 
condition  been  picked  up  by  another  ship  and  so  brought  home, 
not  only  the  hire  would  have  been  payable,  but  also  the  freight 
due  for  carriage  of  merchandise  in  the  vessel.  At  all  events,  the 
respondents  have  had  the  use  of  the  ship  to  carry  or  warehouse 
their  goods,  and  a  reasonable  allowance  is*due  in  respect  of  such 
benefit. 

Secondly,  the  appellants  are  entitled  to  hire  for  the  whole  time 
the  ship  was  unloading,  it  being  a  service  for  which  she  and  her 
machinery  were  quite  efficient. 

J.  OareU  Barnes,  Q.C.,  and  F.  W.  EoUama,  for  the  respondents, 
were  asked  to  confine  their  argument  to  the  claim  for  hire  in 
respect  of  the  period  of  discharge : — 

A  cesser  of  the  right  to  hire  having  commenced,  there  could 
not  be  a  resumption  of  such  right  until  the  ship  had  been  re- 
paired and  again  efficient  to  perform  every  function  she  might 
be  called  upon  to  perform.  The  expression,  **  efficient  to  resume 
her  service,"  must  be  taken  to  mean  total  and  absolute  efficiency. 
The  ship  could  not  be  said  to  be  efficient  during  the  period  of 
unloading,  when  the  service  required  of  her  was  not  merely  to  be 
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at  Harburg,  bat  to  be  able  to  put  to  sea  at  the  order  of  the   H.L.(Sa) 
respondents. 

At  all  events  it  was  known  that  the  ship  had^to  be  repaired,  and 
therefore  the  discharge  was  not  hurried ;  and  more  than  the  usual 
time  was  taken;  but  the  ship  being  at  Harburg  partly  for 
repairs  and  partly  for  discharge,  the  respondents  ought  only  to 
be  liable  for  what  was  a  fair  time  for  discharge :  Marine  Insurance 
Company  v.  China  Transpacific  Steamship  Company  (1). 

As  to  costs,  a  slight  variance  of  the  judgment  of  the  Court  of 
Session  in  favour  of  the  appellants  gives  them  no  right  to  costs  : 
Westminster  Fire  Office  v.  Glasgow  Provident  Investment  Society  (2). 

JFinlay,  Q.O.,  in  reply : — 

As  to  costs,  if  the  ten  days  at  Harburg  are  allowed  to  the 
appellants,  they  obtain  one-half  of  the  whole  sum  claimed. 

Lord  Halsbury,  L.C. : — 

My  Lords,  the  whole  of  this  case,  as  it  appears  to  me,  turns 
upon  the  true  construction  of  the  contract  which  regulates  the 
relations  between  the  parties,  and,  there  are  two  very  diverse 
views  which  have  been  presented  to  your  Lordships  upon  the 
true  construction  of  the  language  of  that  instrument.  I  think 
that  each  part  of  the  contract  must  be  looked  at  with  care,  and 
thfiCt  it  must  be  remembered  that  in  the  construction  of  the  con- 
tract we  are  not  bound  simply  by  the  exact  words.  We  must 
remember  that  it  is  a  mercantile  contract,  and  we  must  remember 
the  nature  of  the  subject-matter  with  respect  to  which  each  of 
tke  parties  was  contracting. 

Now,  the  contract  is  for  the  hire  of  a  ship,  and  each  of  the 
parties  must  be  taken  to  know  what  are,  in  the  ordinary  course, 
tke  duties  to  be  performed  by  a  ship,  and  it  must  be  taken  that 
each  party  is  contemplating  the  possibility  of  the  benefit  which 
he  is  contracting  to  obtain  being  interrupted  by  various  causes. 
That  clause  of  the  ioontract  which  has  to  be  interpreted  is  in 
these  terms,  and  each  part  of  it,  I  should  say,  ought  to  be  looked 
at  with  care  and  with  reference  to  the  words  which  are  found 
associated  with  it  in  the  particular  instrument  which  we  have  to 
(1)  11  App.  Cas.  573.  (2)  13  App.  Cas.  at  p.  715. 
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H.L.(Sc.)   construe.    It  is,  ''That  in  the  eyent  of  loss  of  time."    That  is 
1890        the  leading  and  guiding  principle  by  which  we  are  to  ascertain 

HogIbtb     ^^^^  ^^  ^  ^^^  reference  to  which  the  succeeding  words  are  used. 

jig^^     What  the  hirer  of  the  ship  is  guarding  against  by  this  contract 

Bbothxb,  with  the  owner  of  the  ship  is,  that  he  is  not  to  pay  during  such 
.^  period  of  time  as  he  shall  lose  (that  is,  lose  time)  in  the  use  of 
L.a  the  ship  by  reason  of  any  of  the  contingencies  which  this  pai^ 
ticular  clause  contemplates.  **  That  in  the  eyent  of  loss  of  time 
from  deficiency  of  men  or  stores,  breakdown  of  machinery,  want 
of  repairs  or  damage,  whereby  the  working  of  the  yessel  is 
stopped  for  more  than  forty-eight  consecutive  working  hours." 
The  language  is  consonant  with  what  I  have  indicated  to  be  the 
general  intention  of  the  parties  in  entering  into  this  part  of  the 
contract.  In  the  first  place,  it  is  ''  in  the  eyent  of  loss  of  time," 
and  then  the  parties  proceed  to  shew  that  that  contingency 
which  is  to  give  rise  to  the  actual  operation  of  the  clause  is,  that 
the  working  powers  of  the  yessel  are  interfered  with,  and  ''  the 
working  of  the  yessel  is  stopped  for  more  than  forty-eight  con- 
secutive working  hours,"  and  upon  that  there  is  to  be  a  cesser. 
What  the  parties  to  this  contract  contemplated  was  this :  The 
hirer  of  the  vessel  wants  to  use  the  vessel  for  the  purpose  of  his 
adventure,  and  he  is  contemplating  the  possibility  that  by  some 
of  the  causes  indicated  in  the  clause  itself,  namely,  ''the  de- 
ficiency of  men  or  stores,  breakdown  of  machinery,  want  of 
repairs  or  damage,"  the  efficient  working  of  the  yessel  may  be 
stopped,  and  so  loss  of  time  may  be  incurred ;  and  he  protects 
himself  by  saying,  that  during  such  period  as  the  working  of 
the  vessel  is  stopped  for  more  than  forty-eight  consecutive 
hours,  payment  shall  cease;  and  now  come  the  words  upon 
which  such  reliance  is  placed:  "until  she  be  again  in  an 
efficient  state  to  resume  her  service."  If  the  contention  whidi 
has  been  put  forward  at  your  Lordships'  Bar  were  well  founded 
one  might  have  expected  that  the  parties  in  contemplating  what 
upon  that  view  was  said  to  be  the  intention  of  the  parties  if  they 
had  intended  that  the  test  should  be  the  efficient  state  of  the 
vessel  as  it  originally  was  might  very  readily  have  used  the 
words,  "  until  such  time  as  the  deficiency  of  men  or  stores  has 
been  removed,  or  the  breakdown  of  the  machinery  has  been  set 
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to  rights,  or  the  want  of  repairs  has  been  supplied,  or  the  damage    H.  L.  (60.) 
has  been  remedied/'  and  so  forth ;  or  the  terms  might  have  been       1890 
inserted  that  the  resumption  of  the  payment  shall  be  dependent    hogabth 
upon  the  yessel  being  restored  to  full  eflSciency  in  all  respects,     -Myrimit^ 
as  to  seaworthiness  and  otherwise,  as  she  was  at  the  time  when    Bbothcb, 

she  was  originally  handed  over.    But  the  parties  have  not  used       

such  language.  On  the  contrary,  the  test  by  which  the  payment  l.c.  "^^ 
for  the  hire  is  to  be  resumed  is  the  efficient  state  of  the  vessel  """ 
to  resume  her  service ;  so  that  each  of  those  words,  as  it  appears 
to  me,  has  relation  to  that  which  both  of  the  parties  must  be 
taken  to  have  well  understood,  namely,  the  purpose  for  which  the 
vessel  was  hired,  the  nature  of  the  service  to  be  performed  by  the 
vessel,  and  the  efficiency  of  the  vessel  to  perform  such  service  as 
should  be  required  of  her  in  the  course  of  the  voyage. 

As  to  the  first  part  of  the  claim  which  has  been  insisted  upon 
here,  I  confess  that  I  entertain  no  doubt  whatever  that  the 
vessel  was  not  efficient  in  any  sense  for  the  prosecution  of  her 
voyage  from  Las  Palmas  to  Harburg.  I  decline  altogether  to 
enter  into  the  question  of  the  contracts  of  insurance,  with  which 
these  parties  have  nothing  to  do  —  I  mean,  have  nothing  to 
do  with  respect  to  the  performance  or  the  construction  of  this 
contract.  This  contract  must  receive  the  same  construction 
whether  the  vessel  was  insured  or  not,  and  the  question  what 
other  rights  might  have  been  obtained  by  the  shipowner  by 
fifupplying  that  which  by  the  hypothesis  he  did  not  supply,  is  a 
question  which  is  not  before  your  Lordships,  and  upon  which,  at 
all  events,  I  decline  to  express  any  opinion.  As  a  matter  of 
&ct,  this  vessel  did  not  and  could  not  pursue  her  voyage  as  a 
vessel  from  Las  Palmas  to  Harburg.  That  another  vessel  took 
her  in  tow,  that  another  vessel  accomplished  the  voyage  and 
brought  this  vessel,  not  as  an  efficient  steamer,  but  as  a  floating 
barge,  whereby  the  goods  were  brought  to  Harburg,  seems  to 
me  to  be  nothing  to  the  purpose.  I  use  that  phrase  because, 
although  I  am  aware  that  it  is  suggested  that  the  low-pressure 
engine  was  used  for  the  purpose  of  easing  the  work  of  the  tug, 
that  appears  to  me  to  be  entirely  irrelevant  when  one  is  ascer- 
taining whether  this  vessel  of  its  own  independent  power  was 
efficient  for  th^  purpose  of  prosecuting  the  voyage.    AJl  that  is 
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H.  L.  (Sa)   suggested  is  that  the  tug  was  assisted  by  the  use  of  the  low- 

1890        pressure  engine.    I  find,  as  a  matter  of  eyidence,  as  eachi  Court 

HoGA&TH     I  think  has  founds  that  the  vessel  was  not  seaworthy  for  the 

MiLLKB.     Purpose  of  accomplishing  her  voyage  without  the  assistance  of 

Bbothbs,     a  tug ;  she  did  not  accomplish  her  voyage  without  the  assistance 

'       of  a  tug ;  and  in  truth,  as  it  appears  to  me,  upon  these  facts  it  is 

L.Gf  °^'  clear  that  the  voyage  which  was  accomplished,  and  the  service 
which  it  was  contemplated  this  hired  vessel  was  to  perform,  was 
performed  by  another  vessel,  and  that  the  auxiliary  assistance 
which  she  gave  to  that  other  vessel  was  not  making  the  vessel 
herself  an  efBcient  vessel  for  the  working  of  flirhich  the  hirer  was 
to  pay. 

It  appears  to  me  tiiat  the  various  hypotheses  which  have 
been  put  dispose  of  this  part  of  the  case,  because  the  greater 
or  less  degree  of  efficiency  of  the  vessel  which  these  hypotheses 
have  suggested  appears  to  imply  in  all  cases  this  admission, 
that  without  the  additional  assistance  the  vessel  could  not 
have  accomplished  that  object  which  both  the  shipowner  and 
the  hirer  had  contemplated  as  being  that  which  was  to  be 
supplied  by  the  shipowner  to  the  hirer.  If  so,  how  can  it  be 
said  in  any  business  sense,  apart  from  the  mere  words,  that 
the  vessel  was  "  in  an  efficient  state  to  resume  her  service  "  ? 
That  being  once  admitted  as  a  question  of  fact  (and  if  it  were 
not  admitted  I  certainly  should  find  that  upon  the  evidence),  it 
appears  to  me  that  she  was  not  herself  seaworthy  or  efficient  to 
perform  the  voyage,  and  did  not  herself  perform  the  voyage. 
That  is  conclusive  upon  the  first  part  of  the  case,  and  therefore 
n^  payment  for  the  hire  was  due  during  the  period  that  she  was 
passing  from  Las  Palmas  to  Harburg. 

With  reference  to  the  second  question  which  has  been  argued 
it  appears  to  me  that  one  has  again  to  refer  to  each  of  these 
clauses  of  the  contract  to  see  what  the  parties  were  bargaining 
for.  I  should  read  the  contract  as  meaning  this,  which  I  think 
one  of  the  noble  and  learned  Lords  suggested  in  the  course 
of  the  argument,  that  she  should  be  efficient  to  do  what  she 
was  required  to  do  when  she  was  called  upon  to  do  it ;  and  ac- 
cordingly, at  each  period,  if  what  was  required  of  her  was  to 
lie  at  anchor,  if  it  was  to  lie  alongside  the  wharf,  upon  each 
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of  those  occasions,  if  she  was  efficient  to  do  it  at  that  time  she   H.  L.  (So.) 
would  then  become,  in  the  language  of  the  contract,  to  my  mind       1890 
"  efficient,"  reading  with  it  the  other  words,  "  for  the  working  of    hooabte 
the  Tessel."   How  does  a  vessel  work  when  she  is  lying  alongside     -^gj^^jo^ 
a  wharf  to  discharge  her  cargo  ?    She  has  machinery  there  for    ^^"^^ 
the  purpose.    It  is  not  only  that  she  has  the  goods  in  the  hold,       — 
bat  she  has  machinery  there  for  the  purpose  of  discharging  the        L.a 
cargo.    It  is  not  denied  that  during  the  period  that  she  was 
lying  at  Harburg  there  was  that  machinery  at  work  enabling  the 
fairer  to  do  quickly  all  that  this  particular  portion  of  her  employ- 
ment required  to  be  done.    It  appears  to  me,  therefore,  that  at 
that  period  there  was  a  right  in  the  shipowner  to  demand  pay- 
ment of  the  hire,  because  at  that  time  his  vessel  was  efficiently 
working ;  the  working  of  the  vessel  was  proceeding  as  efficiently 
as  it  could  with  reference  to  the  particular  employment  demanded 
of  her  at  the  time. 

Under  these  circumstances,  it  appears  to  me  that  the  pursuer 
here  was  entitled  to  payment  for  the  hire  of  the  vessel  during 
the  period  of  discharge.  That  would  make  the  pursuer  entitled, 
I  think,  to  a  sum  of  186Z.  4s.,  and  for  that  I  think  judgment 
should  be  entered. 

My  Lords,  I  wish  to  say  one  word  as  to  the  other  view  which 
has  been  presented,  that  the  shipowner  was  not  entitled  to  any- 
thiog  in  respect  of  the  period  during  which  she  was  discharging. 
It  has  been  put  in  various  forms  by  the  learned  counsel.  What 
i^eason  or  good  sense  would  there  be  in  construing  a  mercantile 
contract  so  that  all  right  for  payment  should  cease  when  the 
other  party  to  the  contract  was  getting  everything  he  could  out 
of  the  use  of  the  vessel  if  the  vessel  was  in  an  efficient  state  ? 
I  can  see  none.  And  what  was  put  this  morning  seems  to  me 
conclusive :  if  some  other  part  of  the  steam-gearing  not  used 
for  the  purpose  of  navigation  had  gone  out  of  working  in  mid- 
ocean,  and  there  had  been  no  longer  any  use  for  that  particular 
thbg,  the  reason  why  such  a  breakdown  of  the  machinery  in 
mid-ocean  would  not  have  created  a  cesser  of  payment  under  the 
contract  would,  I  suppose,  have  been  this — it  would  have  been 
signed,  and  argued  justly,  ^*  It  is  very  true  that  there  has  been 
a  breakdown  of  machinery ;  but  that  breakdown  of  machinery  is 
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H.  L.  (Bo.)   not  the  only  event  contemplated ;  it  does  not  of  itself  entitle 
1890        yon  to  a  cesser  of  payment.    Tliere  mnst  be  to  entitle  you  to  a 

HooABTH     cesser  of  payment  a  loss  of  time  arising  from  a  breakdown  of 

MiLLKR.     machinery.    Not  even  then  does  the  cesser  of  payment  arise; 

Bbotoer,     but  there  must  be  a  loss  of  time  by  the  breakdown  of  the  machinery 

whereby  the  working  of  the  vessel  is  stopped  for  the  contracted 

L.C.  '  time."  That  appears  to  me  to  reflect  great  light  upon  the  other 
question — ^What  was  the  breakdown  of  the  machinery  which  was 
contemptated  by  both  the  parties  ?  It  appears  to  me  that  the 
resumption  of  the  right  of  payment  is  correlative  with  that ;  and 
inasmuch  as  when  the  vessel  got  to  Harburg  the  vessel  became 
''  efficient "  for  the  purpose  for  which  alone  she  was  wanted  at 
that  time,  it  appears  to  me  that  the  right  of  payment  arose. 

Now,  under  ordinary  circumstances,  when  a  substantial  claim 
has  been  established,  having  been  successfully  prosecuted  at 
your  Lordships'  bar  by  the  pursuer  or  plaintiff,  the  result  is 
that  he  shall  be  entitled  to  costs ;  but  in  this  case,  certainly, 
there  are  difficulties  in  either  view  of  this  question.    For  my 
own  part,  it  seems  to  me  that  both  parties  have  been  insisting 
on  rights  which  they  did  not  possess.    The  pursuer  has  insisted 
upon  a  right  to  payment  during  the  whole  period  of  the  voyage 
from  Las  Palmas  to  Harburg,  which  I  submit  to  your  Lord- 
ships he  is  not  entitled  to.    On  the  other  hand,  the  charterer, 
tne  defender,  has  been  insisting  from  the  first  that  he  was  not 
bound  to  pay  anything  in  respect  of  the  period  of  discharge, 
when  the  owner  of  the  vessel  was,  according  to  the  view  I  have 
presented  to  your  Lordships,  entitled  to  the  hire  of  the  vessel. 
The  result  of  that  appears  to  me  to  be  that  both  parties  have 
been  in  the  wrong,  and  both  parties  have  been  insisting  upon 
an  affirmative  case.    It  does  not  seem  to  me  to  be  like  the 
ordinary  case  in  which  the  plaintiff  has  merely  claimed  too 
much,  and  has  failed  in  proof  as  to  some  of  it.    It  appears  to  be 
rather  in  the  nature  of  two  separate  claims,  each  of  the  parties 
fuling  to  make  out  one  of  those  claims.    Under  those  circum- 
stances, while  I  move  your  Lordships  that  the  interlocutor  be 
amended  by  entitling  the  pursuer  to  judgment  for  £136  4a.,  on 
the  other  hand  it  appears  to  me  that  the  course  of  litigation  has 
been  such,  that  neither  of  the  parties  is  in  a  position  to  ask  for 
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costs.    I  therefore  move  your  Lordships  that  the  costs  both    H.L.  (So.) 
here  and  below,  from  the  original  rise  of  this  litigation  to  the       1890 
present  moment,  shall  not  be  given  to  either  of  the  parties,  but    hooabth 
that  each  of  them  shall  pay  their  own  costs.  '   ^j^' 

Brotheb, 

LoBD  Watson  :—  1^' 

My  Lords,  if  the  appellants  were  sning  for  freight  in  respect  of 
cargo  which  had  been  safely  carried  to  its  destination,  notwith- 
standing the  nnseaworthiness  of  the  ship,  that  consideration 
might  haye  gone  a  long  way  in  their  favonr.  Such  is  not  the 
natnre  of  the  claim  which  they  prefer.  They  hired  their  ship 
and  the  services  of  its  crew  for  an  all-ronnd  voyage  from  this 
country  to  the  West  Coast  of  Africa,  and  thence  to  a  home  port 
or  a  port  on  the  Continent.  Hire  is  payable  according  to  a 
monthly  rate,  subject  to  a  special  stipulation,  which  provides,  in 
the  first  place,  that  the  shipowner  shall  maintain  the  hull  and 
machinery  throughout  in  a  thoroughly  efficient  condition,  and, 
in  the  second  place,  that  under  certain  circumstances  payment 
of  hire  shall  cease. 

The  high-pressure  engine  of  the  vessel  broke  down  on  her 
way  home  from  Africa,  and  in  consequence  she  put  into  the 
port  of  Las  Palmas,  which  she  reached  with  the  aid  of  her  low- 
pressure  engine  assisted  by  her  sails.  The  parties  seem  to  be 
agreed  that  the  condition  of  the  vessel  upon  her  arrival  there 
brought  her  within  the  condition  of  the  contract  as  to  cesser  of 
hire*  Loss  of  time  was  incurred  through  the  breakdown  of  the 
machinery,  and  the  vessel  was  stopped  for  more  than  forty-eight 
hours,  having  been  detained  by  the  cause  I  have  mentioned, 
before  she  ultimately  sailed,  from  the  1st  to  the  18th  of  October. 
The  appellants  do  not  claim  hire  for  that  period.  Whilst  the 
vessel  lay  at  Las  Palmas,  it  was  found  not  to  be  expedient  to 
repair  her  at  that  port,  from  want  of  workmen  and  want  of  mate- 
rials, and  accordingly  an  arrangement  was  entered  into  of  the 
details  of  which  we  know  nothing  beyond  this,  that  the  parties, 
hirers  and  charterers,  agreed  to  bring  her  to  Harburg,  which  was 
her  first  port  of  destination,  at  their  joint  expense,  by  means  of  a 
tug,  and  that  the  cost  of  bringing  her  should  be  defrayed  by 
them  on  the  same  footing  aa  tf  it  had  been  general  average  loss. 
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H.  L.  (Sc.)   Accordingly,  the  vessel  sailed  under  tow  of  a  tug,  and  reached 

1890        Harburg  on  the  1st  of  Noyember,  almost  in  due  course. 

HoGABTH        The  first  question  which  arises  is  this :  Was  the  vessel,  when 

Miller      ^^®  Started  under  tow  for  Harburg,  in  an  efficient  state  to  resume 

^BOTHEB,    her  service  within  the  meaning  of  the  contract?    I  have  no 

hesitation  in  answering  that  question  in  the  negative.      The 

service  contemplated  was  a  service  to  be  performed  by  the  vessel 

without  foreign  aid,  the  means  of  propulsion  through  the  water 

being  her  own  machinery.     But  the  fact  is,  that  she  did  not 

proceed  from  Las  Palmas  to  Harburg  in  that  condition  ;  she  was 

towed ;  and  I  think  that  is  quite  sufficient  to  bring  the  whole 

period  from  her  leaving  Las  Palmas  till  she  reached  the  pier 

at  Harburg  within  the  terms  of  the  condition  I  have  referred  to, 

and  that  no  hire  is  due  for  that  period. 

It  was  suggested  in  the  course  of  the  argument,  that  a  reason- 
able allowance  was  due  from  the  charterers  in  respect  of  the 
amount  of  use  which  they  undoubtedly  had,  because  their  cargo 
was  conveyed  to  the  port  of  destination,  and  safely  conveyed, 
in  a  hull  which  was  the  property  of  the  shipowner.  They  had 
undoubtedly  that  use,  and  they  had  besides,  to  some  extent, 
the  aid  during  the  voyage  of  steam  power  supplied  by  the  ship 
owner. 

I  do  not  mean  to  cast  any  doubt  upon  the  suggestion  that 
there  may  be  circumstances,  which,  as  matter  of  commercial 
expediency  or  as  matter  of  equity,  may  justify  the  conclusion, 
that  where  a  contract  payment  has  ceased  there  may,  notwith- 
standing, be  a  quantum  meruit  due  to  the  shipowner ;  but  in  all 
such  cases  it  must  be  of  the  nature  of  a  reasonable  payment, 
warranted  by  the  circumstances,  in  exchange  for  a  use  from 
which  the  charterer  has  benefited.  But  what  are  the  hcta  here  ? 
If  the  shipowner  had  chosen  to  pay  for  a  tug  to  tow  the  steamer 
to  Harburg,  and  had  thereby  supplied  at  his  own  cost  an  equiva- 
lent for  an  efficient  vessel,  which  his  was  not  at  the  time,  it  may 
be  that  that  would  have  been  considered  (I  think  it  might  fairly 
have  been  considered)  by  the  Court  as  so  substantial  an  equiva- 
lent for  the  stipulations  of  the  contract  which  he  had  violated 
that  he  was  entitled  to  recover  hire  for  that  period.  But  that 
equivalent  was  not  in  this  case  given  by  the  shipowner — ^it  was 
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paid  for  to  the  extent  of  £860  odd  by  the  charterers,  the  balance   H.  L.  (So.) 
of  the  hire  of  the  tug,  to  the  amount  of  some  £230,  being  borne       1890 
by  the  shipowner.    If  the  shipowner  had  at  his  own  cost  paid  for    hooabth 
the  tug,  he  would  have  expended  about  £800  more  than  the  hire     mh^^bb 
he  would  have  earned.    On  the  other  hand,  under  the  arrange-    Brothep,. 
ment  which  was  entered  into  and  was  acted  upon,  the  charterers 
have  paid  considerably  more  than  double  the  hire  which  they 
stipulated  to  pay  for  an  efficient  vessel  in  terms  of  the  contract. 
In  that  state  of  facts,  I  cannot  find  any  consideration  which 
points  to  the  propriety  of  making  an  allowance  by  way  of  quan- 
tum meruit  to  the  appellants ;  and,  therefore,  I  have  come  to  the 
conclusion  that  upon  this  first  branch  of  the  case  the  judgment 
of  the  Court  below  is  well  founded. 

In  regard  to  the  second  branch  of  the  case,  the  claim  for  hire 
whilst  the  vessel  was  under  discharge  at  Harburg,  I  have  come 
to  a  different  conclusion,  because  it  appears  to  me,  for  the  reasons 
which  have  been  already  indicated  by  the  Lord  Chancellor,  that 
from  the  moment  when  she  reached  the  pier  at  Harburg  the 
vessel  was  in  an  efficient  state  to  perform  that  part  of  the  contract 
work  for  which  she  was  hired,  and  for  which  she  was  in  the  posses- 
sion of  the  respondents.  Her  steam-winches  were  in  perfect  order, 
and  it  humbly  appears  to  me,  that  if  charterers  keep  possession 
of  a  vessel  which  is  in  a  thoroughly  efficient  state  for  all  the 
purposes  contemplated  at  the  time  by  the  contract,  and  required 
by  them,  they  must,  in  terms  of  the  contract,  pay  the  stipulated 
hire.  No  doubt,  on  the  record,  there  is  a  statement  made  by 
the  respondents  to  the  effect  that  the  discharge  of  the  cargo 
proceeded  leisurely,  and  that  it  was  known  to  the  defenders  and 
their  agents  that  the  repairs  would  last  for  a  considerable  time. 
I  venture  to  doubt  whether  that  statement  if  admitted  would 
afford  a  good  answer  to  the  claim  for  hire.  But  the  evidence 
shews  that  the  statement  is  not  justified  by  the  facts.  The  agent 
for  the  charterer  at  Harburg  did  everything  in  his  power  to 
expedite  the  unloadihg  of  the  cargo,  and  it  is  apparent  that  he 
was  not  able  to  effect  his  purpose  in  a  shorter  time  than  was 
really  occupied  by  that  proceeding.  Therefore,  the  only  infer- 
ence which  I  can  draw  from  the  evidence  in  this  case,  if  it  were 
necessary  to  draw  it,  would  be  this,  that  no  more  than  an  ordinary 
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H.  L,  (Ba)   time,  according  to  the  circmnstanoeB  of  the  port,  was  occupied  at 

laeo  Harbnrg  by  the  discharge. 
Bo^jxH  ^  therefore  come,  upon  the  second  points  to  a  conclusion 
'^^;„  adverse  to  the  decision  of  the  Court  below.  I  concur,  upon 
Bbothbr,  both  points,  in  the  judgment  which  has  been  moved  by  the  Lord 
Chancellor,  and  also  in  the  proposal  which  he  has  made  with 
respect  to  costs. 

LoBD  Bbamwell: — 

My  Lords,  my  opinion  differs  from  those  which  have  been 
expressed  by  my  noble  and  learned  Mends  who  have  already 
addressed  your  Lordships,  and  from  those  opinions  which  are 
entertained  by  my  two  noble  and  learned  friends  who  have  not 
yet  spoken.  I  said  that  I  did  not  wish  to  hear  Mr.  Barnes  for 
the  purpose  of  convincing  me,  because  really  it  would  be  of  very 
little  use— it  would  make  no  difference  in  the  judgment  which 
your  Lordships  would  pronounce,  and  the  case  is  of  no  great 
consequence  in  point  of  amount,  nor  I  should  think  in  point  of 
precedent — there  is  not  very  likely  to  be  another  case  like  this, 
I  should  think ;  therefore,  Mr.  Barnes  was  stopped  on  one  point 
very  much  at  my  instance.  But  I  must  say  (Mr.  Finlay  and  his 
junior  must  forgive  me)  that  I  do  not  know  that  I  have  heard  a 
stronger  argument  in  support  of  what  they  contended  for  than 
that  which  Mr.  Barnes  used  in  support  of  his  opposition  to  the 
other  part  of  their  case ;  so  that,  practically,  I  did  hear  Mr. 
Barnes,  I  may  say,  very  much  in  support  of  the  opinion  which  I 
entertain,  and  not  against  it 

My  Lords,  I  cannot  help  thinking  that  most  undue  importance 
has  been  attached  to  the  word  "  efficient."  Now,  I  look  at  the 
meaning  of  this  contract  as  being  this — when  there  is  a  break- 
down which  occasions  a  loss  of  time  of  a  substantial  character, 
that  is  to  say,  for  forty-eight  hours  at  the  least,  during  that  lost 
time  no  hire  shall  be  paid ;  but  when  there  is  no  loss  of  time  in 
consequence  of  that  breakdown  that  is  no  total  loss  though  a 
delay,  then  the  hire  shall  be  paid.  That  is  the  meaning  I  attribute 
to  this  contract.  It  seems  to  me  to  be  the  ordinary  mercantile 
and  reasonable  meaning:  when  you  get  the  benefit  of  ^the  ship 
you  shall  pay  for  its  hire.    Well,  but,  it  will  be  said,  they  did 


Digitized  by  VjOOQIC 


A.  C.  AND  PBIVY  COUNCIL-  63 

not  get  the  benefit  of  the  ship  on  the  voyage  from  Las  Palmas    H.  L.  (So.) 
to  Harburg.    I  -say  they  did — I  say  the  charterer  got  the  benefit       iseo 
of  the  ship  on  that  voyage.    It  is  true  he  paid,  or  largely  paid,    HooIjbth 
for  a  tug ;  I  think  it  does  not  matter  at  all  that  he  was  insured,     miuj». 
because  the  question  is  precisely  the  same  as  it  ought  to  be  if    Bbothbb, 
he  had  not  been  insured.    I  am  of  that  opinioru    If  he  thought        . — 
£t  to  pay  for  the  services  of  a  tug  for  the  purpose  of  accelerating  ^''^f^**"- 
the  arrival  of  the  vessel  at  Harburg,  he  thought  fit  to  do  it  for 
his  own  purposea    He  did  not  stipulate  tiiat  if  he  did  so  he 
should  not  pay  for  the  hire  of  the  vessel ;  it  seems  to  me  that  he 
ought  to  have  done  so.    He  might  have  refused  to  do  it  if  he 
had  liked — he  might  have  said,  *^I  have  nothing  to  do  with 
getting  your  vessel  to  Harburg;  that  is  your  affair";   but  he 
thought  fit  to  do  it,  and  did  not  think  fit  to  stipulate  that  in 
consideration  of  his  doing  it  he  should  not  pay  for  the  hire. 

It  cannot  be  said  that  the  vessel  did  not  reach  Harburg,  for 
she  did.  It  is  true  she  was  helped ;  and  then  the  sort  or  argu- 
ment used  is,  "  she  was  not '  efficient ' — she  was  not  efficient  for 
the  purpose  of  her  service."  I  say  she  was  e^cient,  sub  modo, 
even  if  the  very  word  "efficient"  is  to  be  regarded,  because 
she  could  do  it  with  help.  I  accept  what  has  been  assumed  to 
be  true,  that  she  was  not  fit  to  go  from  Las  Palmas  to  Har- 
burg without  help ;  but  she  was  fit  to  do  it  with  help,  and  did 
it  with  help.  It  seems  to  me,  as  I  have  said  before,  I  am  a&aid 
more  than  once,  that  an  imdue  importance  is  attached  to  the 
word  "  efficient"  I  think  it  is  an  example  of  "  qui  haeret  in 
litera  ha&ret  in  cortice."  The  substantial  matter  to  my  mind  is 
that  the  charterer  has  got  the  benefit  of  the  carriage  of  his  goods 
in  that  ship  from  Las  Palmas  to  Harburg,  and  ought  to  pay  for  it. 

I  think  that  is  all  I  need  say  about  the  first  point.  With 
respect  to  the.  second  point,  of  course,  with  the^opinion  which  I 
entertain,  I  must  concur  in  the  judgment  which  has  l^een  moved 
and  the  opinions  that  have  been  expressed. 

LoBD  Hebschell  : — 

My  Lords,  I  concur  with  the  view  which  has  been  put  before 
jour  Lordships  Ify  the  Lord  Chancellor  and  by  ^my  noble  and 
learned  friend  beside  me  (Lord  Watson). 
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H.  L.  (So.)  I  do  not  lay  any  special  stress  npon  the  word  "  efficient "  in 
1890  the  phrase  "  efficient  working  of  the  vessel."  If  the  word  *^  effi- 
HoGABTH  cient "  had  been  left  out  and  the  word  "  working"  had  been  the 
MiLLEB  ^^^y  ^^'^  there,  I  think  I  should  have  come  to  the  same*conclu- 
Bbothbb,  sion  as  that  at  which  I  have  arrived.  The  subject-matter  of  this 
contract  of  hire  is  a  steamer  as  a  steamer,  not  either  as  a  hulk  to 
serve  as  a  warehouse  for  goods,  or  as  a  vessel  to  be  propelled 
without  steam  by  means  of  her  sails.  The  hire  is  estimated  with 
a  view  to  the  fact  that  she  is  a  steamer  and  that  the  goods  are 
to  be  brought  on  her  intended  voyage  or  voyages  during  the 
time  of  the  hire  by  the  ordinary  means  of  propulsion  by  which 
a  steamer  passes  through  the  water.  When,  therefore,  the  vessel 
at  Las  Palmas  ceased  to  be  able  to  prosecute  her  voyage  as  a 
steamer,  it  appears  to  me  that  there  was  a  breakdown  of  the 
machinery,  the  result  of  which  was  a  stoppage  of  the  working  of 
the  vessel ;  and  I  should  come  to  that  conclusion  even  though  it 
were  shewn  that  the  vessel  could  have  proceeded  under  saiL 
That  condition  of  things,  therefore,  having  come  about  that  the 
working  of  the  vessel  was  stopped  for  more  than  forty-eight  con- 
secutive working  hours,  the  payment  of  hire  was  to  cease  until 
she  was  again  in  an  efficient  state.  I  should  have  said  the  same 
if  it  had  been  **  in  a  state  to  resume  her  service,"  her  service 
being  the  carriage  of  goods  as  a  steamer  upon  the  stipulated 
voyages. 

Now,  it  is  said  on  behalf  of  the  appellants  that  she  did  become 
in  an  efficient  state  as  soon  as  she  was  taken  in  tow.  My  Lords, 
I  am  unable  to  accede  to  that  argument,  if  it  is  intended  to 
assert  by  it  that  no  matter  who  provides  the  tug,  or  under  what 
circumstances  she  takes  the  vessel  in  tow,  the  vessel  is  to  be 
regarded  as  in  a  condition  to  resume  her  service  and  so  earn  hire. 
I  put,  during  the  course  of  the  argument,  the  case  of  this  vessel 
being  in  a  desperate  condition,  only  to  be  saved  from  total  loss 
by  a  salving  vessel  which  takes  her  in  tow  and  brings  her  into 
port,  making  of  course  for  her  services  a  large  claim.  Is  it  to  be 
said  that  as  soon  as  she  was  in  tow  of  a  steamer  she  became 
efficient  or  became  in  a  condition  to  resume  her  service  withont 
looking  at  all  at  where  that  steamer  came  from  or  who  was  to  pay 
for  it  ?    I  cannot  think  so.    I  do  not  intend  to  assert  that  if  the 
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owner  himself  pioyided  a  steamer  to  tow  the  vessel  into  her  port   H.  L.  (Sa) 
of  destination,  if  he  did  not  recover,  strictly  speaking,  the  hire       1890 
under  this  contract,  he  would  not  be  entitled  to  recover  as  for  a    hogabth 
substituted  service  in  the  same  way  in  which,  under  other  con-     mzllxr. 
tracts,  a  shipowner  who  has  contracted  to.carry  goods  in  a  parti-    ^^P^^^ 
cular  ship  on  a  particular  voyage  may  recover  although  he  does  not 
bring  them  on  that  voyage  in  that  ship,  but  tranships  them  and 
brings  them  in  some  other  ship.    It  has  never  been  doubted  that 
he  may,  in  such  a  case,  recover  in  respect  of  the  carriage  of  those 
goods.    So  there  might  have  been  a  right  (it  is  quite  unneces- 
sary to  consider  whether  there  would  have  been)  of  the  same  sort 
if  the  owner  had  substituted  steam  power  outside  the  vessel 
instead  of  putting  the  machinery  into  a  fit  state  within  the 
vesseL    But  that  is  not  the  case  here*    In  the  present  case,  the 
vessel  having  broken  down  and  not  being  in  a  condition  to  pro- 
secute her  voyage  as  a  steamer,  it  is  agreed  between  the  owner 
of  the  cargo  or  the  charterer  and  the  shipowner,  that  it  shall 
be  treated  as  a  joint  loss,  and  that  the  vessel  shall  be  brought 
home  at  joint  expense,  treating  that  joint  expense  as  a  general 
average  loss  arising  from  a  disaster  in  the  course  of  the  voyage. 
That  was  the  arrangement  come  to. 

Now,  it  seems  to  me  that,  when  the  vessel  is  brought  home 
under  an  arrangement  of  that  description,  she  is  not  really 
prosecuting  her  voyage  under  this  contract  at  all  and  cannot  be 
so  regarded,  inasmuch  as  she  is  being  brought  home  at  joint 
cost  by  an  arrangement  of  that  description,  in  order  to  save  the 
shipowner  from  inconveniences  and  to  save  the  cargo  owner 
from  inconveniences ;  and,  therefore,  it  being  the  interest  of  both 
parties  that  the  vessel  shall  be  in  that  way  brought  on,  the 
Yessel  for  the  benefit  of  the  shipowner,  and  the  cargo  for  the 
benefit  of  the  cargo  owner,  at  their  joint  expense,  proportioned 
to  the  value  of  the  vessel  and  of  the  cargo  respectively,  I  cannot 
regard  that  as  in  any  way  affording  a  right  to  a  resumption  of 
this  hire,  which  was  to  be  paid  for  the  use  of  a  steamer  which 
could  carry  the  goods,  as  a  steamer  from  the  port  where  she 
took  them  on  board  to  the  port  of  her  destination. 

My  Lords,  on  the  other  point  I  agree  with  the  view  which 
has  been  already  stated.     It  seems  to  me  that  it  would  be  some- 

VoL.  I.  1891.  3  P 
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H.  L.  (Sc.)   what  extrayagant  to  hold  that,  when  a  yessel  has  been  thus  b  j 

1890        arrangement  brought  home,  or  rather  brought  to  the  port  of 

HoGABTH     discharge,  at  the  joint  expense,  as  soon  as  she  arrives  at  the 

MiLLEB      P^^  ^^  discharge  you  are  to  look  back  to  see  how  she  arriyed 

Bbotreb,     there,  and  not  rather  to  see  what  was  the  seryice  then  required 

of  her,  and  whether  she  was  in  a  condition   to  perform  that 

seryice.    It  seems  to  me  that  during  those  ten  days,  whether 

you  lay  any  stress  on  the  word  '' efficient"  or  not,  she  was  in  a 

condition  to  perform  the  seryice  that  was  required  of  her. 

LOBD  MOBBIS : — 

My  Lords,  I  entirely  concur  with  the  judgment  which  has 
been  moyed  by  the  Lord  Chancellor  and  with  the  opinions 
which  haye  been  expressed  by  him  and  by  my  two  noble  and 
learned  friends  oppo»te  (Lords  Watson  and  Herschell)  as  re- 
gards that  portion  of  the  yoyage  for  which  hire  is  claimed, 
namely,  the  part  of  it  between  Las  Palmas  and  Harburg.  But 
I  am  further  of  opinion  that  the  pursuer  is  not  entitled  to 
recoyer  anything. 

In  order  to  arriye  at  a  conclusion  upon  this  case,  I  think  it 
necessary  to  refer  to  the  charterparty.  It  appears  to  me  that  in 
the  argument  of  this  case  in  the  Court  in  Scotland  and  before 
this  House  there  has  been  some  confusion  between  what  would  be 
the  rights  of  the  parties  in  the  earning  of  freight,  and  under  the 
contract  contained  in  this  charterparty  for  the  hire  of  this  steam- 
yessel  out  and  out.  The  first  portion  that  I  would  r^er  to  is  at 
the  conclusion  of  p.  32  of  the  appellants'  case :  *'  That  the  owners 
agree  to  let,  and  the  charterers  agree  to  hire,  the  said  steamship 
for  a  yoyage"  afterwards  mentioned — ^that  is,  a  yoyage  from 
certain  ports  mentioned  to  the  West  Coast  of  Africa  and  back 
again — *^she  being  ready  to  receiye  cargo,  with  a  clear  hold,  and 
being  tight,  staunch,  strong,  and  eyery  way  fitted  for  the  s§ryice." 

Now  the  first  question  which  I  would  ask  is.  What  is  the 
seryice  contemplated  there  ?  The  seryice  contemplated  there  is 
her  being  a  steamship  fitted  in  all  respects  to  go  from  the  ports 
mentioned  to  the  West  Coast  of  Africa  and  back  again*  She  was 
to  be  a  yessel  fit  for  that  seryice.  The  clause  at  the  beginning  of 
p.  33  proceeds  on  the  assumption  that  she  was  fitted  for  the 
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seiYice  at  the  startiiig ;  it  provides  that  '*  the  owners  shall  maiQ- 
tain  her  in  a  thoroughly  efficient  state  in  hull  and  machinery  for 
the  seryice."  What  service  ?  The  service  of  being  a  steamship 
fit  to  go*  from  the  ports  which  are  defined  in  the  concluding 
paragraph  of  p.  32. 

I  now  come  to  the  clause  in  question,  and  I  agree  with  my 
noble  and  learned  friend  who  has  preceded  me  (Lord  Herschell), 
that  we  should  not  give  any  peculiar  importance  to  the  word 
"  efficient"  I  shall  use  it  as  if  the  word  "  fit "  were  used.  The 
clause  in  question  is,  **  That  in  the  event  of  loss  of  time  from 
deficiency  of  men  or  stores,  breakdown  of  machinery,  want  of 
repairs,  or  damage,  whereby  the  working  of  the  vessel  is  stopped 
for  more  than  forty-eight  consecutive  working  hours,  the  pay- 
Bient  of  hire  shall  cease  until  she  be  again  in  an  efficient  state  to 
resume  her  service."  I  read,  as  I  have  said, ''  fit "  for ''  efficient," 
'*  until  she  shall  be  in  a  fit  state  to  resume  her  service."  What 
service  ?  The  service  contemplated  of  being  a  steamship  which 
was  originally  fit  to  go  from  certain  ports  to  the  West  Coast  of 
Africa  and  back  again.  The  owner  contracted,  under  tl^e  second 
clause  to  which  I  have  referred,  to  keep  her  in  that  efficient  or,. 
if  you  will,  fit  state  to  perform  that  service,  namely,  to  go  to  th& 
West  Coast  of  Africa  and  back  again.  But  as  the  owner  would 
only  be  liable  under  the  clause  on  p.  33  in  an  action  for  damages, 
the  parties  very  wisely  chose  to  measure  their  damages,  and 
accordingly  the  measure  is  that  the  hire  is  to  cease  on  the  con- 
tingency of  there  being  '^  a  loss  of  time  from  a  deficiency  of  men 
or  stores,  breakdown  of  machinery,  want  of  repairs,  or  damage, 
whereby  the  working  of  the  vessel  is  stopped  for  more  than 
forty-eight  consecutive  working  hours,  until  she  be  again  in  a 
fit  state  to  resume  her  service."  I  say  that  I  read  for  *^  efficient " 
**  fit "  only.  What  .service  ?  She  was  to  be  a  vessel  which  was  fit 
to  go  on  certain  voyages  described  in  the  concluding  portion  of 
the  clause  at  the  end  of  p.  82.  Now,  was  she  that  ?  On  the  por- 
tion of  the  voyage  from  Las  Palmas  to  Harburg  she  was  clearly 
unable  to  do  it.  When  was  tlbe  moment  that  she  again  became 
fit?  Nothing  was  done  to  her  to  make  her  fit  on  the  first  day 
of  the  discharge.  When  did  the  period  begin  at  which  she  was 
again  fit  for  the  performance  of  ^Uhat  service,"  namely,  the 
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H.  L.  (Bo.)  service  between  these  ports  ?  I  say,  only  upon  the  day  when  she 
waa  pnt  by  repairs  into  a  state  in  which  she  was  fit  to  perform 
the  Toyages  which  she  was  originally  required  to  perform,  and  in 
which  state  the  owner  nndertook  that  she  should  be  during 
the  whole  period. 

For  these  reasons,  my  Lords,  I  of  course  concur  with  the 
judgment  of  the  Lord  Chancellor  and  of  my  two  noble  and 
learned  friends  opposite  with  regard  to  the  portion  of  the  voyage 
from  Las  Palmas  to  Harburg.  But  I  have  also  come  to  the 
conclusion  that  the  pursuer  is  not  entitled  to  any  portion  of  the 
sum  which  he  has  claimed.  The  Court  in  Scotland  appear  to 
have  given  the  sum  of  £60  in  a  vague  sort  of  way.  I  am  of 
opinion  that  if  the  pursuer  is  entitled  to  anything  he  is  entitled 
to  payment  for  the  entire  ten  days  occupied  in  the  discharging, 
and  that  we  cannot  go  into  the  question  of  dawdling  in  the 
discharge.  But  I  am  of  opinion  that  he  is  entitled  to  nothing; 
and  therefore  I  do  not  agree  with  the  view  which  has  been  ez- 
pressed  by  the  majority  of  your  Lordships  that  the  interlocntor^of 
the  Court  of  Session  in  Scotland  should  be  amended  as  proposed. 

Interlocutor  of  the  15th  of  March,  1889,  appealedjrom, 
varied  hy  inserting  therein  the  sum  of  £136  4s. 
instead  of  the  sum  of  £60  ;  and  by  deleting 
therefrom  the  words  "  Find  the  pursuers  liable  to 
them  in  expenseSy  remit  to  the  auditor  to  tax  the 
same  and  to  report^*  and  hy  inserting  in  lieu 
thereof  the  words  "  Find  neither  party  entitled  to 
expenses :"  Interlocutor,  subject  to  these  variations, 
affirmed:  Respondents  to  repay  to  the  appd' 
lants  the  costs,  under  deduction  of  the  said  sum 
of  £60  retained  therefrom,  paid  by  them  to  the 
respondents  under  the  said  interlocutor.  Cause 
remitted  to  the  Court  of  Session.  Further  ordered, 
that  no  costs  be  allowed  to  either  side  in  respect 
to  the  appeal  to  this  House. 

Lords'  Journals,  1st  Dec.,  1890. 
Solicitors  for  appellants :  Lowless  &  Co. 
Solicitors  for  respondents :  Hollams,  Sons,  Coward  dh  Eawhdey. 
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[PRIVY  COUNCIL.] 
MURUGASEB  MARIMUTTU Plaintiff;        J.c.\ 

AOT  1890 

CHABLES  HENRY  DE  SOTSA     ....    Defendant.  Nov.ji^12. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  CEYLON. 
Law  of  Ceylon — Fisoal  Sale — Ejetfhnent. 

In  an  action  of  ejectment  it  appeared  that  the  plaintiff  had  derived  title 
by  purchase  from  the  mortgagor  of  the  estate  in  question,  and  had  cove-  ^^w^ 

nanted  with  his  vendor  to  pay  all  sums  due  on  the  mortgage;  while  the 
defendant  had  derived  title  and  possession  by  a  subsequent  purchase  at  a 
fiscal  sale  obtained  by  the  mortgagee  in  possession  in  proceedings  to  which 
the  plaintiff  was  not  a  party : — 

Eddf  that  whether  the  plaintiff  was  bound  by  the  fiscal  sale  or  not,  he 
could  not  in  justice  or  in  law  eject  the  defendant  without  at  least  paying 
to  him  the  moneys  due  on  the  mortgage;  and  that,  whether  he  was 
entitled  to  redeem  or  not,  there  being  no  prayer  for  relief  of  that  character, 
it  could  not  be  decreed  to  him  in  this  action. 

Appeal   from  a  decree  in  review  of  the  Supreme  Court  ' 
(July  31, 1888)  a£Birming  a  decree  of  the  same  Court  (July  19, 
1887).  The  decrees  were  in  afSrmance  of  a  decree  of  the  District 
Court  of  Kegambo  (Dec.  22,  1886)  dismissing  with  costs  the 
appellant's  action. 
The  facts  are  stated  in  the  judgment  of  their  Lordships. 

Efferitt,  Q.C.,  and  W.  P.  Bawlins,  for  the  appellant,  contended 

that  under  the  deed  of  the  26th  of  September,  1878,  he  acquired 

a  proprietary  right  to  the  Dickland^  estate.     That  being  so, 

the  mortgagee  of  that  estate  could  not  afterwards  by  the  law  of 

Ceylon  bind  or  affect  the  appellant's  rights  without  first  estab- 

lishbg  the  mortgage  debt  against  him  in  legal  proceedings  to 

which  he  is  a  party.    He  has  not  done  so,  and,  although  the 

appellant  has  not  obtained  possession  under  his  purchase,  that 

inakes  no  difference.    The  estate  was  not  under  judicial  seizure 

when  sold  to  the  appellant.    The  subsequent  sale  by  the  fiscal  was 

*  Present : — ^Lobb  Hobhouse,  Lobd  Macnaghten,  Sib  Babnbs  Pb^oook,  Sib 
BiOHABD  CouoH,  and  Mb.  Shanb  CLobd  Shaiid). 
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J.  G.  inoperatiye,  for  he  could  not  conyey  more  than  the  interest  of 

1890  the  appellant's  yendor,  which  at  the  time  was  nil.   Under  sect.  42 

MuBVGASER  of  the  FLscal's  Ordinance  of  1867^  the  conyeyance  of  September, 

Mabimuttu  j^878,  was  not  a  nullity,  eyen  if  the  estate  had  been  under  judicial 

Charles  seizure:  see  AnundloU  Doss  v.  Juttodhur  Shaw  (1).    And,  the 

JtiEliBx  DE 

SoYSA.  appellant's  title  being  under  a  duly  executed  and  registered 
conyeyance  for  yaluable  consideration,  and  prior  as  regards  both 
execution  and  registration  to  the  fiscal  sale  in  1884  to  the 
respondent,  is  prefe^ble  to  the  respondent's  title.  Admitting 
that  the  conyeyance  of  1878  was  subject  to  a  judicial  lien  in 
fayour  of  Tambyah,  the  amount  of  that  debt  has  not  been  ascer- 
tained, and  its  payment  is  not  a  condition  precedent  to  this 
action.  Moreoyer,  the  judicial  lien  is  claimed  in  respec£  of  a 
judgment  of  the  Supreme  Court  dated  the  2nd  of  July,  1875, 
which  has  neyer  been  registered  in  pursuance  of  Ordinance  No.  8 
of  1868,  sect.  38.  Beference  was  made  to  Thomson's  Institutes, 
vol.  i.,  pp.  343,  346,  and  yol.  ii.,  p.  298. 

Sir  H.  Davetfy  Q.C.,  Jen/nCf  Q.C.,  and  Oray,  for  the  respondent, 
were  not  heard. 

1890  The  judgment  of  their  Lordships  was  deliyered  by 

Nov.  12.     Lord  Hobhouse  : — 

In  this  case  the  plaintiff,  Marimuttu,  claims  possession  of  the 
Dickland^  estate  under  a  conyeyance  from  one  Nannytamby 
dated  the  26th  of  September,  1878.  That  deed  of  conveyance 
shews  that  a  person  named  Tambyah  was  mortgagee  in  posses- 
sion of  the  estate,  and  that  the  amount  of  his  mortgage  was 
unascertained ;  that  it  was  the  subject  of  a  suit  pending  in  the 
Supreme  Court,  and  was  to  be  decided  by  principles  laid  down 
by  the  Supreme  Court ;  and  the  plaintiff  covenants  with  his 
vendor  that  he  will  pay  and  discharge  all  sums  of  money  due  to 
Tambyah  as  mortgagee  in  possession  of  the  premises.  Whether 
those  accounts  have  been  completed,  and  the  sum  has  been 
ascertained,  is  a  matter  of  dispute  between  the  parties.  There  is 
an  order  of  the  District  Court  of  Ealutara  on  the  subject ;  but  it 
is  contended  by  the  plaintiff  that  the  accounts  which  are  afiirmed 
by  that  order  have  not  been  taken  in  accordance  with  the  prin- 
(1)  14  Moore,  Ind.  Ap.  Ca.  643. 
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ciples  laid  down  by  the  Supreme  Court.     In  the  view  their       J-  0. 
Lordships  take  of  this  case,  it  does  not  signify  whether  the        1890 
accounts  have  been  finally  ascertained  or  not.    The  nature  of  mubuoaaeb 
Tambyah's  mortgage  was  this.    In  point  of  form  he  was  the   ^^^^^^^^^ 
purchaser  out  and  out  of  the  estate  from  Nannytamby.    But  the     Chablbs 
conyeyance  to  him  was  disputed  by  a  creditor  of  Nannytamby,       Sotsa. 
who  instituted  a  suit  for  the  purpose  of  setting  it  aside  as  fraudu-  LoidHobhouM. 
lent   In  that  suit  the  Court  held  that  the  true  contract  between  " 

the  parties  was  not  a  contract  of  sale  out  and  out,  but  that  money 
had  been  advanced ;  and  by  its  decree  of  the  2Qd  of  July,  1875, 
it  ordered  that  Tambyah  should  stand  as  mortgagee  in  possession 
for  the  amount  of  money  advanced,  and  it  went  on  to  decree  that, 
when  the  accounts  had  been  taken,  and  the  amount  due  upon  the 
mortgage  ascertained  and  repaid  by  Nannytamby  to  Tambyah, 
Tambyah  should  be  bound  to  retransfer  the  estate  to  Nanny- 
tamby. Therefore,  Tambyah  was  owner  of  the  estate  to  the 
extent  that  he  could  properly  remain  in  possession  of  it  until  he 
was  paid  the  amount  which  was  due  on  the  transactions  between 
him  and  Nannytamby.  Subsequently  to  the  sale  to  the  plaintiff 
in  1878,  Tambyah  took  certain  proceedings  under  which  sales  of 
the  estate  were  made.  The  details  are  a  little  complicated,  and 
it  is  not  now  material  to  go  into  them ;  but,  ultimately,  the 
defendant  became  the  purchaser  of  the  estate  at  a  fiscal  sale,  and 
he  now  claims  to  be  absolute  owner  of  the  estate  under  that  sale. 
The  plaintiff  contends  that  he  was  no  party  to  the  proceedings 
by  Tambyah,  and  that  he  is  not  bound  to  recognize  the  sale  to 
the  defendant.  Whether  that  is  so  or  not  has  been  the  subject 
of  much  argument,  and  was  the  subject  of  difference  among  the 
judges  in  the  Court  below.  But,  for  the  purpose  of  the  present 
decision,  and  for  that  purpose  only,  their  Lordships  will  assume 
that  the  plaintiff  is  right  in  his  contention.  Supposing  he  is 
right,  what  is  the  effect?  The  effect  must  be  to  replace  Tam- 
bjah,  or  anybody  who  stands  in  the  shoes  of  Tambyah,  in  the 
position  which  Tambyah  held  under  the  decree  of  the  Court  as 
mortgagee  in  possession.  He  would  be  in  lawful  possession  of 
the  estate  until  he  is  paid  the  money  due  to  him  on  the  trans- 
actions between  Tambyah  and  Nannytamby. 
The  plaintiff  now  asks  to  be  declared  the  owner  of  the  Dick- 
aiid6  estate,  and  that  the  defendant  be  declared  not  entitled 
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J.  a       thereto,  and  be  ejected  theiefironiy  and  the  plaintiff  placed  in 
1890       possession  thereof;  and  he  further  asks  for  damages,  and  for  a 
MuBoolsnt  Bum  of  Bs.15,000  a  year  during  the  time  for  which  the  defendant 
^i^^xanTTu  has  been  in  possession.    Not  a  single  word  about  payment  of  the 
Ohabijbb     mortgage  which  is  due  either  to  Tambyah  or  to  the  defendant 
SoTBA.      What  ihe  plaintiff  desires  by  his  plaint  is  to  get  into  possession 
LocdH^^oaae.  without  any  payment  at  all.    That  seems  to  their  Lordships  to 
be  in  the  teeth  of  the  decree  of  1875 ;  to  be  in  the  teeth  of  the 
contract  which  the  plaintiff  entered  into  when  he  made  his  pur- 
chase from  Nannytamby ;  and  to  be  a  glaring  injustice  towards 
the  defendant,  who  has  honestly  paid  for  his  estate,  and  is  entitled 
at  least  to  all  that  Tambyah  himself  could  claim. 

Their  Lordships  were  told  that  there  were  some  authorities  in 
the  Courts  of  Ceylon  which  would  shew  that  such  an  injustice  as 
that  was  lawfuL  They  hardly  expected  that  such  authorities 
would  be  produced ;  at  all  events  they  have  not  been  produced ; 
and  their  Lordships  must  hold  that  there  is  no  ground  in  justice 
and  in  law  for  the  relief  that  the  plaintiff  asks. 

This  is  a  case  in  which  the  plaintiff  should  be  held  strictly  to 
the  relief  that  he  prays  for.  It  is  suggested  at  the  bar  that  he 
may  be  entitled  to  redeem.  He  may  be  so  entitled,  and  for  the 
purpose  of  this  decision  it  is  assumed  in  his  favour  that  he  is  so 
entitled ;  but  he  does  not  ask  it,  and  their  Lordships  do  not 
know  at  this  moment  that  he  wishes  it.  On  the  contrary,  so  £eur 
as  the  materials  on  this  record  go,  their  Lordships  have  reason  to 
think  that  he  does  not  wish  it,  because  in  1882  he  did  institute 
a  suit  to  redeem  Tambyah,  and  he  apparently  never  proceeded 
beyond  the  filing  of  the  plaint.  Now  he  prays  for  a  totally 
different  relief,  and  it  must  be  taken  that  he  does  not  desire  any 
relief  except  that  which  he  prays  for.  That  relief  cannot  be 
given  him  for  the  reasons  indicated  above,  and  his  plaint  must 
therefore  be  dismissed. 

The  result  is  that  this  appeal  must  be  dismissed,  and  with 
costs,  and  the  judgment  of  the  Court  below  affirmed. 
'    Their  Lordships  will  humbly  advise  Her  Majesty  in  accordance 
with  that  opinion. 

Solicitors  for  the  appellant :  Clarke,  Bawlins  dh  Co. 
Solicitors  for  the  respondent :  Freshfidds  &  Williams. 
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[PRIVY  COUNCIL.] 
JENOURE Dbpbndakt;      JC* 

DELMEGE Plaintiff.      ^<^'vi»'25. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JAMAICA. 
Libel — Privileged  OammuniecUion — Onusprobandi — Misdirectum. 

No  distinction  can  be  drawn  between  one  class  of  privileged  communi- 
cations and  another:  they  all  imply  that  the  occasion  rebuts  the  inference 
that  the  defendant  is  actuated  by  mala  fides,  and  casts  the  burden  of 
proTing  malice  on  the  plaintiff. 

Where  the  jury  were  told  that  the  existence  of  privilege  was  contingent 
upon  whether  in  their  opinion  the  defendant  honestly  believed  his  volun- 
teered communication  to  be  true,  and  that  the  burden  of  proof  to  that 
effect  was  upon  him,  heldj  that  this  was  misdirection,  and  that  a  verdict 
for  the  plaintiff  must  be  set  aside. 

Appeal  by  special  leave  from  an  order  of  the  Supreme 
Court  (July  26,  1888),  refusiDg  an  order  nisi  for  a  new  trial 
except  upon  one  of  the  grounds  on  which  the  Court  was  moyed ; 
also  from  an  order  (September  5,  1888)  discharging  the  said 
order  nisi.  The  action  was  brought  by  the  respondent  to  recoyer 
£500  damages  in  respect  of  a  libel  alleged  to  be  contained  in 
the  letter  set  out  in  their  Lordships'  judgment. 

The  appellant  pleaded  that  he  was  a  justice  of  the  peace  for 
the  parish  of  Portland,  and  he  denied  the  publication  of  the 
libel,  and  pleaded  in  the  alternative  that  the  occasion  was 
privileged,  and  that  the  said  letter  was  written  bona  fide  without 
malice,  and  in  his  capacity  of  justice  of  the  peace,  and  he  also 
pleaded  justification. 

Verdict  for  the  respondent  for  £50,  and  judgment  was  entered 
for  that  amount  and  costs. 

The  order  nisi  for  a  new  trial  was  on  the  ground  that  the 
learned  judge  misdirected  the  jury  in  leaving  to  them  the 
question  whether  or  not  the  occasion  of  the  communication  was 
privileged. 

^  Preeent .'— Lobd  Macnaohtsn,  Snt  Bab»1|  Pkacock,  Sib  Bichabd  Couch, 
and  Mb.  Shaitd  (Lobd  Shaih)). 
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J.  C.  Henn  Collins,  Q.C.,  and  Montagu  Lushj  for  the  appellant,  con- 

1890        tended  that  the  order  discharging  the  rule   nisi    should  be 

JsNouBE     reyersedy  and  that  a  new  trial  should  have  been  granted.     It 

Dei^eoe.    ^^  contended  that  the  judge  ought  to  have  directed  the  jury 

that  the  inspector  of  constabulary  was  the  proper  person  to 

whom  the  appellant,  in  his  capacity  of  justice  of  the  peace,  should 
publish  the  letter,  and  that  therefore  the  occasion  was  privUeged. 
Also,  that  if  the  appellant  bon&  fide  but  erroneously  believed 
that  the  inspector  was  such  person  the  occasion  would  be 
privileged.  The  judge  ought  not  to  have  left  the  question  of 
privilege  to  the  jury,  and  as  preliminary  thereto  left  it  to  them 
to  decide  whether  the  appellant  bona  fide  believed  the  state- 
meuts  in  his  letter  to  be  true.  What  the  judge  ought  to  have 
done  was  to  decide  himself  that  the  occasion  was  privileged,  and 
then  have  directed  the  jury  that  in  order  to  succeed  the  respon- 
dent must  have  proved  that  the  appellant  was  actuated  by 
malice.  There  was  no  finding  of  malice,  and  no  evidence  on 
which  such  a  finding  could  have  been  made.  [Reference  was  noade 
to  SomerviUe  v.  Hawkins  (1)  ;  Taylor  v.  Hawkins  (2) ;  Harris  v. 
Thompson  (3) ;  Cooke  v.  Wildes  (4) ;  Starkie  on  Libel,  p.  250 ; 
Pattison  v.  Jones  (5) ;  Staee  v.  Griffith  (6) ;  Fairman  v. 
Ives  (7) ;  Waring  v.  M'Caldin  (8)  ;  Maitland  v.  Brarwwett  (9) ; 
Dawkins  v.  Lord  Paviet  (10) ;  Clark  v.  Molyneux  (11) ;  SpiU  v. 
Maule  (12).] 

Jelf,  Q.C.,  and  F.  Salford  (Meryon  White,  with  them),  for  the 
respondent,  submitted  that  the  verdict  and  judgment  were  right. 
There  was  evidence  to  go  to  the  jury,  and  viewing  that  evidence 
reasonably  the  verdict  was  one  which  a  jury  could  find.  There 
was  no  misdirection.  The  cases  on  the  other  side  were  referred 
to,  the  first  six  being  relied  on  in  support  of  the  respondent. 
[Reference  was  also  made  to  Davies  v.  8nead  (13),  followed  in 

(1)  20  L.  J.  (C.P.)  131.  (7)  5  B.  &  Aid.  642. 

(2)  16  Q.  B.  321.  (8)  7  Jr.  R.  C.  L.  282. 

(3)  13  C.  B.  333.  (9)  2  F.  &  F.  623. 

(4)  6  E.  &  R  328.  (10)  Law  Rep.  6  Q.  B.  102. 
(6)  8  B.  &  C.  578.  (11)  3  Q.  B.  D.  237,  240. 

.  (6)  Law  Rep.  2  P.  0.  428.  (12)  Law  Rep.  4  Ex.  232. 

(13)  Law  Rep.  5  Q.  B.  608. 
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Waller  v.  Loch  (1) ;  Padmore  v.  Lawrence  (2)  ;  Soarll  v.  Biaon  (3) ;       J.  a 
Eom  y.  Jone»  (4)  ;  Maedougall  v.  Knight  (5).]  1890 


CoUinSy  Q.C.,  replied.  v. 

]>«jfBaB. 

The  judgment  of  their  Lordships  was  delivered  by  Dm.  19.  . 

LoBD  Mackaghten: — 

This  was  an  action  of  libel  bicnght  by  the  respondent  Loois 
Edward  Delmege  against  the  appellant  Frederick  Alfred  Jenoore. 

The  respondent  is  a  Government  medical  officer  in  the  parish 
of  Portland.  The  appellant  is  a  pen-keeper  residing  in  the 
same  parish,  and  a  justice  of  the  peace. 

The  libel  complained  of  was  contained  in  the  following  letter 

addressed  by  the  appellant  to  the  inspector  of  constabulary  for 

the  district : — 

'^  Boston,  Priestman  Biver, 

14th  January,  1888. 
"*  Sir, — I  have  been  informed  on  good  authority  that  Dr.  Del- 
mege, of  Manchioneal,  was  called  by  one  Lindsay  (who,  I  believe,  is 
his  servant)  to  attend  a  woman  in  labour  named  Zipporah  Henry, 
of  Manchioneal,  on  Sunday,  8th  January ;  that,  although  implored 
by  Lindsay  to  attend  the  woman,  the  doctor  refused  to  do  so 
without  the  fee,  and  that  consequently  the  woman  died  on 
Monday  morning  from  want  of  medical  attendance.  I  shall  be 
obliged,  in  the  interest  of  humanity,  especially  as  I  am  in- 
fonned  it  is  by  no  means  an  uncommon  occurrence  for  Doctor 
Delmege  to  refuse  to  attend  such  cases,  if  you  will  inquire  into 
this  matter,  and  if  the  facts  prove  to  be  as  stated,  that  you  will 
report  the  case  to  the  proper  authority,  as  such  wilful  neglect 
cannot  be  allowed. 

"I  am.  Sir, 

"  Tour  obedient  servant, 

«F.  A.  Jbnouee,  J.P. 
"R.L.Rivett,Esq., 

*'  Inspector  of  Constabulary, 

«  Port  Antonio." 

a)  7  Q.  B.  D.  621.  (3)  4  F.  &  F.  250. 

(2)  11  Ad.  &  B.  380.  (4)  1  Times  L.  R.  461. 

(6)  14  App.  Gas.  194. 
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J-  a        .  The  appellant  pleaded  that  the  statements  contained  in  the 
1890        letter  were  true  in  substance  and  in  fact,  and  that  the  occasion 
Jsxoun     of  the  publication  was  priyileged. 

j^g^^  The  action  was  tried  before  Sir  Adam  Gib  Ellis,  C.J.,  and  a 
special  jury.  A  great  number  of  witnesses  were  examined  on 
both  sides.  Eyidence  was  adduced  by  the  respondent  raising  the 
question  of  express  malice.  In  the  result  the  jury  returned  a 
general  verdict  for  the  respondent  with  £50  damages,  and 
judgment  was  entered  accordingly. 

The  appellant  moved  for  a  new  trial.  The  motion  was  made 
on  several  grounds.  But  on  the  26th  of  July,  1888,  a  rule  was 
granted,  only  on  the  ground  of  misdirection  with  regard  to  the 
question  of  privilege. 

The  rule  came  on  for  argument  before  Ellis,  C. J.,  and  Curran 
and  Northcote,  JJ.  On  the  5th  of  September,  1888,  the  Court 
unanimously  discharged  the  rule  and  confirmed  the  judgment. 

The  appellant  subsequently  applied  for  and  obtained  special 
leave  from  Her  Majesty  in  Council  to  prefer  an  appeal.  And  he 
has  appealed,  not  only  from  the  order  of  the  5th  of  September, 
1888,  but  also  from  that  of  the  26th  of  July,  1888,  as  well  as 
from  the  verdict  and  the  judgment  entered  thereon. 

The  case  was  very  fully  and  ably  argued.  The  arguments 
were  not  limited  to  the  question  of  misdirection.  The  learned 
counsel  for  the  appellant  contended  that  the  verdict  was  against 
evidence  and  ought  to  be  set  aside  on  that  ground.  The  learned 
counsel  for  the  respondent  laboured  to  prove  that  the  misdirection 
(if  misdirection  there  was)  might  be  regarded  as  immaterial,  and 
that  on  the  fieu)ts,  which  were  all  before  the  jury,  no  other  verdict 
could  properly  have  been  returned.  Their  Lordships  intimated 
in  the  course  of  the  argument  that  they  could  not  accede  to 
either  view.  If  actual  malice  had  been  found  it  would  have  been 
difiScult  to  have  contended  that  there  was  no  evidence  before  the 
jury  to  support  the  finding.  At  the  same  time,  taking  all  the 
circumstances  into  consideration,  and  bearing  in  mind  that  the 
language  of  a  privileged  communication  is  not  to  be  scrutinized 
too  strictly,  as  was  observed  in  Laughton  v.  Bishop  of  Sodor  and 
Man  (1),  their  Lordships  think  that  the  jury  might  properly  have 
(1)  Law  Rep.  4  P.  C.  495,  508. 
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held  that  the  eyidence  was  consistent  with  the!  non-existence  J.  C. 
of  malice.  The  question  was  pre-eminently  one  for  a  jury  to  1890 
determine  under  proper  direction.  Jdoubb 

Their  Lordships  have  not  the  adyantage  of  seeing  a  note  of    pu^g, 
the  summing-up.    But  the  substance  of  it,  so  far  as  material  on 
the  question  of  misdirection,  is  stated  very  clearly  in  the  judg- 
ment of  the  Chief  Justice  upon  the  application  to  make  the  rule 
absolute. 

The  Chief  Justice  told  the  jury  that  it  was  the  duty  of  the 
appellant,  as  a  justice  of  the  peace,  to  bring  circumstances  such 
as  those  mentioned  in  his  letter  to  the  notice  of  the  proper 
authorities.  Their  Lordships  may  observe  in  passing  that,  in 
their  opinion,  nothing  turns  on  the  position  of  the  appellant  as 
justice  of  the  peace.  To  protect  those  who  are  not  able  to  pro- 
tect themselves  is  a  duty  which  every  one  owes  to  society.  The 
Chief  Justice  went  on  to  tell  the  jury  that  the  proper  authority 
to  whom  such  a  complaint  should  have  been  submitted  was  the 
superintending  medical  officer;  but  he  also  told  them  that,  if 
they  thought  that  the  appellant  had  addressed  the  letter  to  the 
inspector  of  constabulary  by  an  honest  unintentional  mistake  as 
to  the  proper  authority  to  deal  with  the  complaint,  then  the  com- 
munication would  not  be  deprived  of  any  privilege  to  which  it 
would  have  been  entitled  had  it  been  addressed  to  the  superin- 
tending medical  officer.  So  far  the  summing-up  seems  to  be 
open  to  no  objection.  The  Chief  Justice  then  proceeded  to 
explain  to  the  jury  that  the  existence  of  privilege  was  contingent 
on  whether,  in  their  opinion,  the  appellant  honestly  believed  the 
statements  contained  in  the  letter  to  be  true.  The  meaning  of 
the  Chief  Justice  is  made  perfectly  clear  by  what  follows.  After 
referring  to  cases  where  the  alleged  defetmatory  matter  was 
spoken  or  written  by  masters  with  reference  to  the  characters  of 
servants,  he  points  out  that,  in  such  cases,  ^'  no  question  as  to  the 
bona  fides  of  the  defendant  arises  as  preliminary  to  the  existence 
of  privilege."  Where,  however,  "it  is  alleged  that  the  defietma- 
tory  communication  was  made  in  discharge  of  a  duty,"  his  view 
was  that  the  defendant  must  *^  satisfy  the  jury  that  he  made  the 
conmiunication  with  a  belief  in  its  truth."  "  No  doubt,"  he  adds, 
"  the  dicta  of  some  of  the  judges  in  the  masters  and  servants 
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cases  cited  seem  to  extend  to  all  classes  of  privileged  oomnmni- 
cations ;  but  no  case  was  cited,  and  I  have  been  able  to  find 
none,  where,  when  privilege  was  claimed  on  the  ground  that  the 
commnnication  was  made  in  the  discharge  of  a  duty,  it  has  been 
held  that  the  plaintiff,  to  support  his  action,  must  prore  express 
malice.  ...  In  the  one  case,  there  can  be  no  room  for  donbt 
that,  if  the  defendant  establish  the  relation  which  existed  between 
him  and  the  plaintiff,  a  privilege  arises  which  can  only  be  over-' 
come  by  proof  of  express  malice.  In  the  other,  the  authorities 
already  cited  shew  that,  where  a  defendant  claims  privil^e  in 
respect  of  a  charge  of  misconduct  volunteered  by  him,  he  must 
satisfy  the  jury  that  he  acted  bonA  fide  before  the  question  of 
privilege  arises  for  the  determination  of  the  judga" 

There  can  be  no  doubt,  therefore,  that  the  learned  Chief  Jus- 
tice gave  the  jury  to  understand  that  it  lay  upon  the  appellant 
to  prore  affirmatively  that  he  honestly  believed  the  statements 
contained  in  the  alleged  libel  to  be  true,  and  that,  unless  and 
until  that  was  made  out  by  him  to  their  satisfaction,  it  was  not 
incumbent  on  the  respondent  to  prove  express  malice. 

Curran,  J.,  took  the  same  view  of  the  authorities,  and  North* 
cote,  J.,  concurred. 

Notwithstanding  some  dicta  which,  taken  by  themselves  and 
apart  from  the  special  circTimstances  of  the  cases  in  which  they 
are  to  be  found,  may  seem  to  support  the  view  of  the  Chief 
Justice,  their  Lordships  are  of  opinion  that  no  distinction  can 
be  drawn  between  one  class  of  privileged  communications  and 
another,  and  that  precisely  the  same  considerations  apply  to 
all  cases  of  qualified  privilege.  ''The  proper  meaning  of  a 
privileged  communication,''  as  Parke,  B.,  observes — WrigJU  v. 
Woodgate  (1) — "is  only  this:  that  the  occasion  on  which  the 
communication  was  made  rebuts  the  inference  primfi  facie  arising 
from  a  statement  prejudicial  to  the  character  of  the  plaintiff,  and 
puts  it  upon  him  to  prove  that  there  was  malice  in  fact — ^that  the 
defendant  was  actuated  by  motives  of  personal  spite  or  ill-will, 
independent  of  the  occasion  on  which  the  communication  was 
made."  There  is  no  reason  why  any  greater  protection  should 
be  given  to  a  communication  made  in  answer  to  an  inquiry  with 
(1)  2  C.  M.  &  R.  577. 
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TefereBce  to  a  servaBt's  character  than  to  any  other  communica- 
tion made  from  a  sense  of  duty,  legal,  moral,  or  social.  The 
priyilege  wonld  be  worth  very  little  if  a  person  making  a  com- 
manication  on  a  privileged  occasion  were  to  be  required,  in  the 
first  place,  and  as  a  condition  of  immunity,  to  prove  affirmatively 
that  he  honestly  believed  the  statement  to  be  true.  In  such  a 
case  bona  fides  is  always  to  be  presumed. 

Their  Lordships  consider  the  law  so  well  settled  that  it  is  not 
in  their  opinion  necessary  to  review  the  authorities  cited  by  the 
Chief  Justice.  The  last  case  on  the  subject  is  Glark  v.  Moly^ 
neua  (1),  to  which,  unfortunately,  the  attention  of  the  Supreme 
Conrt  was  not  called.  That  was  a  case,  not  of  master  and  servant, 
but  of  a  communication  volunteered  from  a  sense  of  duty.  A 
verdict  was  found  for  the  plaintiff.  But  it  was  set  aside  by  the 
Court  of  Appeal  on  the  ground  of  misdirection.  In  giving  his 
judgment.  Cotton,  L.J.,  used  the  following  language,  every  word 
of  which  is  applicable  to  the  present  case.  ^'The  burden  of 
proof,"  he  said,  ^'  lay  upon  the  plaintiff  to  shew  that  the  defendant 
was  actuated  by  malice ;  but  the  learned  judge  told  the  jury  that 
the  defendant  might  defend  himself  by  the  tact  that  these  com- 
munications were  privileged,  but  that  the  defendant  must  satisfy 
the  jury  that  what  he  did  he  did  bona  fide,  and  in  the  honest 
belief  that  he  was  making  statements  which  were  true.  It  is 
clear  that  it  was  not  for  the  defendant  to  prove  that  he  was  acting 
from  a  sense  of  duty,  but  for  the  plaintiff  to  satisfy  the  jury  that 
the  defendant  was  acting  from  some  other  motive  than  a  sense  of 
duty." 

Their  Lordships  are  therefore  of  opinion  that  there  was  a  mis- 
direction on  a  material  point,  which  may  have  led  to  a  miscarriage. 
Indeed,  it  is  difficult  to  see  how  the  jury  could  have  done  any- 
thing but  find  for  the  plaintiff,  having  regard  to  the  way  in  which 
the  question  was  presented  to  them.  The  jury  were  told  that  it 
was  for  the  defendant  to  prove  that  he  honestly  believed  the 
statements  in  his  letter  to  be  true ;  whereas  the  letter  itself  put 
those  statements  forward,  not  as  matters  of  the  truth  of  which 
the  writer  had  satisfied  himself,  but  as  matters  calling  for  inquiry 
and  consideration  by  the  proper  authorities. 

(1)  3  Q.  B.  D.  237. 
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Their  Lordships  think  that  the  verdict  cannot  stand ;  that  the 
judgment  entered  thereon,  and  the  orders  of  the  26th  of  July, 
1888,  and  the  5th  of  September,  1888,  ought  to  be  discharged,  and 
that  there  onght  to  be  a  new  trial ;  bat  only  on  the  terms  that  the 
plea  of  justification  is  not  to  be  raised  again.  It  seems  to  their 
Lordships  that  that  issue  has  been  finally  disposed  of. 

As  regards  the  costs  in  the  Court  below,  their  Lordships  think 
that  the  respondent  is  entitled  to  the  costs  of  the  issue  as  to  justi- 
fication, and  that  the  other  costs  of  the  trial  and  the  costs  of  the 
motion  for  a  new  trial,  and  the  argument  upon  the  rule  before 
the  Supreme  Court,  ought  to  abide  the  result  of  the  new  trial. 
Their  Lordships  will  humbly  adyise  Her  Majesty  accordingly. 
The  appellant  must  have  the  costs  of  this  appeal. 

Solicitors  for  the  appellant :  Tucker  &  Lake. 
Solicitors  for  the  respondent :  Tippetts  dt  Son. 
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[HOUSE  OP  LORDS.] 
HOLLIDAT  AND  Others Appellants;     h.l.(E.) 

AND  1890 

THE   MAYOE,  ALDERMEN,  AND    BUR-  ^  0^5. 

GESSES    OF    THE    BOROUGH    OP  [  Respondents.       — 
WAKEFIELD ) 

Watenvorks — Reservoir — Mines — Compensation  for  Minerals  not  Workable — 
Prospective  Injury  to  Mine — Apprehended  Injury — Watertuorks  Clauses 
Act  1847  (10  A  11  Vict,  c,  17)  ss.  6,  22,  25,  27. 

A  special  Act  incorporating  the  Waterworks  Clauses  Act  1847  em- 
powered the  making  of  a  reservoir  in  lands  containing  coal  mines.  The 
waterworks  undertakers  having  given  the  mine-owners  notice  to  treat  for 
part  of  the  coal,  the  mine-K)wners  claimed  compensation  (to  be  settled  bj 
arbitration)  not  only  for  the  value  of  the  land  to  be  taken  (as  to  which 
no  question  arose)  but  also  for  injurious  affection  and  prospective  damage. 
The  arbitrator  found  that  the  workings  of  the  mine-owners  had  not  as  yet 
approached  the  reservoir  so  as  to  cause  any  present  risk  to  the  mines 
from  the  existence  of  the  reservoir :  that  if  the  mine-owners  were  free  to 
work  their  mines  without  risk  of  interruption  from  the  undertakers* 
works,  they  could  and  would  have  got  the  whole  of  certain  seams  of  coal 
under  the  reservoir  and  within  forty  yards  of  the  boundary,  and  that  if 
the  undertakers  purchased  and  retained  in  situ  the  coal  which  they  had 
given  notice  to  take  and  no  other  coal,  the  mine-owners,  by  reason  of 
the  undertakers*  works  and  of  apprehension  of  injury  therefrom  to  one 
seam,  could  not  get  more  than  50  per  cent,  of  the  coal  under  the  reservoir 
or  within  twenty  yards  of  its  boundary :  that  a  prudent  lessee  working 
without  right  to  compensation  would  be  compelled  by  reason  of  such 
apprehension  of  injury  to  abstain  from  working  more  than  60  per  cent,  of 
the  coal  within  the  defined  area ;  and  that  there  was  no  reason  to  appre- 
hend injury  present  or  future  from  the  undertakers'  works  to  any  part  of 
the  mines  if  50  per  cent,  of  the  coal  in  the  defined  area  were  retained  in 
situ : — 

Ifeld^  afi&rming  the  decision  of  the  Court  of  Appeal  (20  Q.  B.  D.  699), 
that  the  mine-owners  were  not  entitled  to  claim  or  to  recover  compensation 
for  the  prospective  prevention  of  the  working  of  more  than  50  per  cent, 
of  the  coal  within  the  defined  area :  inasmuch  as  though  the  word  **  lands  '^ 
in  sect.  6  of  the  Waterworks  Clauses  Act  1847  includes  **  mines,"  the 
mine-owners  were  not  injuriously  affected  within  the  meaning  of  sect.  6 ; 
neither  could  they  at  present  claim  or  recover  under  the  mines  clauses  of 
that  Act,  sects.  18  to  27. 

.£xFPEAL  from  so  much  of  an  order  of  the  Court  of  Appeal 
CFry  and  Lopes  L.JJ.,  Lord  Esher  M.R.  dissenting)  as  was 
Vou  I.  1891.  3  G 
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H.  L.  (R)    adverse  to  the  appellants.    That  order  reversed  in  part  a  jadg- 
1890        ment  of  the  Queen's  Bench  Division  (Mathew  and  Cave  JJ.)  (1). 
HoLLiDAY        ^he  following  statement  of  the  material  facts  is  taken  from  the 
Mayor,  &c..  j^^g^^^nt  of  Lord  Herschell  :— 

OP  BoBouGH      The  respondents  were  authorized  by  the  Wakefield  Waterworks 
OF  Waxb- 
FIELD.      Act   1880  to  construct  certain  waterworks  with  a  reservoir  at 

Ardsley.     The  Waterworks  Clauses  Act  1847  and  the  Lands 

Clauses  Act  were  incorporated  with  this  Act. 

By  two  leases,  dated  the  26th  of  August  and  the  8th  of  De- 
cember 1873,  four  seams  of  coal,  known  as  the  Cannel,  the  Doggy, 
the  Little,  and  the  Middleton,  underlying  certain  lands,  were 
demised  to  the  appellants  for  forty  years,  from  the  1st  of  August 
1872  and  the  2nd  of  February  1873  respectively,  subject  to  the 
payment  of  certain  minimum  and  other  rents. 

About  the  year  1872  the  appellants  sunk  a  shaft  at  East  Ards- 
ley, and  have  worked  and  still  continue  to  work  the  Middleton, 
Little,  and  Doggy  seams  under  both  leases.  They  have  not  yet 
'  begun  to  work  the  Cannel  seam.  Before  the  19th  of  June  1883 
the  corporation  had,  under  the  said  Act,  acquired  certain  lands, 
including  land  the  coal  under  which  was  demised  by  the  leases  I 
have  referred  to,  and  had  begun  to  make  their  reservoir  on  the 
acquired  land.  On  that  day  the  appellants  gave  notice  to  the 
respondents  that  they  were  the  lessees  of  the  coal  lying  partly 
under  the  proposed  reservoir  and  partly  under  land  within  forty 
yards  of  the  prescribed  limits  of  the  appellants'  works,  and  that 
they  intended  to  work  the  same.  The  respondents  thereupon 
gave  the  appellants  a  counter  notice  to  the  effect  that  if  the 
reservoir  was  made  and  the  appellants  should  by  fair  and  regular 
working  approach  within  the  distance  prescribed  by  the  Water- 
works Clauses  Act  1847,  the  respondents  would  expect  the 
appellants  to  give  the  usual  notice,  and  would  then  be  ready 
to  take  such  steps  as  could  lawfully  be  required  of  them. 

Prior  to  the  month  of  November  1883  the  appellants  had  made 
preparations  to  bore  with  a  view  to  sinking  a  pit  at  a  spot  where 
such  a  pit  would  have  interfered  with  the  proposed  reservoir. 
Although  the  minerals  only  were  demised  to  them,  they  were 
empowered,  for  the  purpose  of  working  the  minerals,  to  sink  pits 
and  exercise  other  rights  on  the  surface. 

(1)  20Q.B.D.699. 
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On  the  1st  of  November  the  respondents  gaye  the  appellants    H.  L.  (E.) 
notice  to  treat  for  thirty-five  acres  of  the  Middleton  seam^  and        1890 
also  for  their  surface  rights  over  certain  lands  defined  by  the    HoLumAY 
notice.    The  appellants  on  the  19th  of  November  gave  particulars  ,,    ^-  . 
of  their  claim  for  compensation  in  respect  of  these  matters,  and  of  Bobough 
desired  that  the  amount  should  be  settled  by  arbitration.    Arbi-      pikld.  " 
trators  and  an  umpire  were  accordingly  appointed  for  that  pur- 
pose.    A  further  notice  was  afterwards  given  by  the  appellants 
that  they  would  claim  in  the  arbitration  compensation  in  respect  » 

of  the  injurious  affecting  of  their  seams  of  coal,  and  for  so  much 
of  their  seams  not  purchased  by  the  respondents  as  could  not  be 
worked  by  reason  of  the  making  and  maintaining  of  their  works, 
or  by  reason  of  the  apprehended  injiuy  in  the  working  thereof. 
The  respondents  disputed  the  validity  of  the  notice  and  their 
liability  to  make  the  compensation  claimed.  It  was,  however, 
agreed  that  without  prejudice  to  the  contention  of  the  respondents 
the  matters  in  the  last-mentioned  notice  should  be  taken  to  be 
within  the  jurisdiction  of  the  arbitrators  and  umpire  to  the  same 
extent  and  in  the  same  manner  as  if  they  had  been  comprised  in 
the  claim  of  the  19th  of  November.  The  arbitration  accordingly 
proceeded,  and  the  umpire  made  his  award  in  the  form  of  a  special 
case  for  the  opinion  of  the  Queen's  Bench  Division. 

He  found  that  the  workings  of  the  appellants  had  not  as  yet 
approached  the  reservoir  in  such  a  manner  as  to  cause  any  present 
risk  to  the  appellants'  mines  or  seams  from  the  existence  of  the 
reservoir  assuming  it  to  be  filled  with  water.  That  if  the  ap- 
pellants were  tree  to  work  their  mines  without  risk  of  interruption 
from  the  respondents'  works,  they  could  and  would  have  got  the 
whole  of  the  Middleton  and  Cannel  coal  under  the  reservoir  and 
within  forty  yards  of  the  boundary,  within  the  terms  of  their 
leases^  and  that  if  the  respondents  purchased  and  retained  in  situ 
the  thirty-five  acres  of  the  Middleton  seam  which  they  had  given 
notice  to  take,  and  no  other  coal  in  that  or  any  other  seam,  the 
appellants,  by  reason  of  the  respondents'  works  and  of  appre- 
hension of  injury  therefrom  to  the  Cannel  seam,  could  not  work  or 
get  more  than  50  per  cent,  of  the  cannel  and  black  coal  under  the 
reservoir  or  within  twenty  yards  of  its  boundary.  He  also  found 
that  a  prudent  lessee  working  without  right  to  compensation 

3  G  2 
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H.  L.  (E.)    would  be  compelled  by  reason  of  such  apprehension  of  injury  to 

1890        abstain  from  working  or  getting  more  than  50  per  cent,  of  the 

HaujwAY    caiuiel  Ai^d  black  coal  in  the  area  above  described,  and  that  there 

Mayo    &     ^*®  ^^  reason  to  apprehend  injury,  present  or  future,  from  the 

ofBobough  respondents'  works  to  any  part  of  the  Doggy  seam  or  of  the 

riBLD.       Little  seam  or  to  any  part  of  the  Cannel  seam,  if  50  per  cent,  of 

the  cannel  and  black  coal  in  the  defined  area  were  retained  in 

situ,  or  to  any  part  of  the  Middleton  seam. 

The  first  question  submitted  for  the  opinion  of  the  Court 
(which  alone  it  is  necessary  to  state)  was  as  follows : — 

Whether  by  virtue  of  the  Waterworks  Clauses  Act  or  of  the 
Lands  Clauses  Act,  or  otherwise,  the  claimants  are  entitled  upon 
this  arbitration  to  claim  and  to  recover  compensation  for  the 
prospective  prevention  of  the  working  of  more  than  50  per  cent> 
of  the  cannel  and  black  coal  within  the  defined  area. 

The  Divisional  Court  answered  this  question  in  the  a£5rmative ; 
but  the  Court  of  Appeal,  by  a  majority,  reversed  this  decision, 
and  ordered  that  the  question  should  be  answered  in  the  nega- 
tive (1). 

.  1890.  March  18;  May  5,  6.    Sir  JB.  WebOer  A..G.  and  Bdffhf 
Q.C.  {George  Banks  with  them)  for  the  appellants : — 

The  appellants  are  entitled  to  compensation  now  for  the  loss 
of  50  per  cent.,  and  can  claim  it  in  one  of  two  ways  under  the 
Waterworks  Clauses  Act  1847.  By  sect.  3  ** lands'*  includes 
hereditaments  of  any  tenure,  and  therefore  mines :  Smiih  v.  Oreat 
Western  Bailway  Company  (2).  Mines  therefore  are  **  lands"  within 
sect.  6 ;  and  the  appellants'  mines  are  '^  injuriously  affected  by 
the  construction  and  maintenance  of  the  works  "  authorized  by 
the  special  Act,  viz.  the  reservoir.  The  being  prevented  from 
working  more  than  50  per  cent,  is  an  injurious  affection.    Part 

(1)  20  Q.  B.  D.  699.    The  second  alternative  awards  for  different  sums, 

question  submitted  for  the  opinion  of  according  as  the  two  questions  were 

the  Court  was: — Whether  by  virtue  answered  in  the  affirmative  or  nega- 

of  the  said  Acts  or  otherwise,  the  tive.    The  second  question  was  not 

claimants  are  entitled  upon  this  aibi-  contested  in  either  Ck)urt,  and  both 

tration  to  claim  and  to  recover  compen-  the  Divisional  Ck)urt  and  the  Court  of 

sation  for  being  prevented  from  sinking  Appeal  answered  it  in  the  affirmative. 
a  shaft  at  Blue  Pits.   The  umpire  made         {2)  3  App.  Cas.  165, 180. 
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of  the  appellants'  lands  are  taken,  and  they  come  within  the    H.  L.  (E.) 
principle  of  injurious  affection  as  laid  down  in  the  decided  cases       1890 
ending  with  Cowper-Essex  v.  Local  Board  for  Acton  (1).    Com-    holudat 
pensation  was  intended  by  the  legislature  to  be  assessed  once  for  j^^^  *"  ^^ 
all :  Crofi  y.  London  and  NorthrWestem  Bailway  Company  (2).  If  o'  Bobouqh 
therefore  it  is  not  assessed  now,  it  never  can  be ;  but  if  the  case      field. 
is  not  within  sect.  6,  it  comes  under  sect.  25,  by  which  the  under- 
takers  are  to  pay  ^*  for  any  mines  or  minerals  not  purchased  by 
the  undertakers  which  cannot  be  obtained  by  reason  of  making 
and  maintaining  the  said  works,  or  by  reason  of  such  apprehended 
injury  from  the  working  thereof  as  aforesaid."     The  '' appre- 
hended injury  "  is  the  not  being  able  to  work.    The  clause  is 
similar  to  sect.  81  of  the  Bailways  Clauses  Act  1845,  which  has 
been  held  to  include  prospective  injury :  Whztehouse  v.  Wdver- 
hampUm  Bailway  Company  (3).  The  judgments  of  the  Divisional 
Court  and  of  Lord  Esher  M.B.  state  the  reasons  for  the  appel- 
lants' contention. 

Sir  E.  Jamea  Q.C.  and  Meadom  White  Q.C.  (B.  8.  Wright  with 
them)  for  the  respondents. 

Bigby  Q.C.  in  reply. 

The  House  took  time  for  consideration. 

Dec.  15, 1890.    Lobd  Ealsbubt  L.C. : — 

My  Lords,  I  will  in  the  first  instance  read  the  judgment  of  my 
noble  and  learned  friend,  Lord  Bramwell,  who  is  unfortunately 
unable  to  be  present  to-day. 

[His  Lordship  then  read  the  judgment  of  J 

Lobd  Bbamwell  : — 

My  Lords,  I  am  of  opinion  that  "  lands "  in  sect.  6  includes 
mines.  The  words  in  the  interpretation  clause  are  the  same  as 
in  the  Bailways  Clauses  and  the  Lands  Clauses  Acts.  Lord 
€!aims  in  Smith  v.  Great  Western  Bailway  Company  (4)  so  held. 

(1)  14  App.  Gas.  153.  (3)  Law  Rep.  6  Ex.  6. 

(2)  3  B.  &  S.,  at  p.  453.  (4)  3  App.  Gas.  180. 
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H.L.(E.)    I  do  not  understand  Cave  J.  to  think    differently.    Unless 

1890        '^ mines''  are  included  there  is  no  power  to  take  them.     One 

H^^AT    <luestion  then  in  this  case  is  whether  the  appellants  are  entitled 

*•         to  judgment  by  virtue  of  sect.  6. 
OF  Borough      Before  considering  that,  however,  I  think  it  desirable  to  exa- 
FiBLD.      mine  the  sections  specially  relating  to  mines.    It  is  suggested 
Loni  Brlmweii.  that  they  take  away  any  right  that  would  exist  under  sect.  6, 
or  shew  that  none  exists  under  it,  and  give  no  right  themselves. 

I  do  not  think  they  take  away  any  right,  though  they  help  to 
shew  that  none  exists  under  sect.  6.  They  are,  with  exceptions 
I  shall  notice,  the  same  as  in  the  Bailways  Clauses  Act.  I  cannot 
see  why  compensation  should  be  delayed  in  railway  cases,  nor  in 
waterwork  cases.  If  a  present  damage,  there  ought  to  be  a 
present  compensation.  As  Mathew  J.  says,  waterwork  under- 
takers might  become  insolvent.  It  seems  to  me  that  if  the  law 
was  meant  to  be  otherwise  it  ought  to  have  been  expressed 
directly  in  plain  language,  and  not  left  to  be  inferred  by  impli- 
cation.   I  will  now  proceed  to  examine  those  dlauses. 

They  are  introduced  by  the  words,  "And  with  respect  to  mines 
be  it  enacted  as  follows."  The  provisions  are,  as  I  have  said, 
of  the  same  character  as  those  in  the  Bailways  Clauses  Act, 
sects.  77  to  85,  with  variations. 

The  difference  between  8  &  9  Vict.  c.  20,  s.  81  and  the  corres- 
ponding sect.,  10  &  11  Vict.  c.  17,  s.  25,  is  that  the  latter 
includes  not  only  "  minerals  which  cannot  be  obtained  by  reason 
of  making  and  maintaining  the  works,"  but  also  those  which 
cannot  be  obtained  "  by  reason  of  apprehended  injury  from  the 
working  thereofl"  There  is  also  in  the  Waterworks  Act  sect.  27, 
on  which  I  shall  comment.  There  is  no  corresponding  section 
in  the  Railways  Clauses  Act.  I  will  only  quote  10  &  11  Vict 
c.  17,  those  in  the  Railways  Clauses  Act  being  the  same 
with  the  exceptions  I  have  mentioned. 

Sect  18  enacts  that  the  undertakers  shall  not  be  entitled  to 
mines  under  lands  purchased,  nor  shall  they  pass  by  a  con- 
veyance unless  expressly  mentioned.  Sect  22  says  that  when 
within  the  prescribed  distance  the  mine-owner  shall  give  notice, 
and  if  the  undertakers  will  purchase,  the  mine-owner  shall  not 
work,  and  provides  for  compensation  to  him. 
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Sect.  23  says  if  the  undertakers  will  not  purchase^  the  mine-    H.  L.  (E.) 
owner  may  work  so  that  no  wilful  damage  be  done  and  the  works       iqqq 
are  in  the  usual  way.    This  is  to  some  extent  for  the  benefit  of    hollitat 
the  mine-owner.  „    ^'  . 

liATOB,  SO., 

Sect.  24  says  if  the  working  of  the  mines  be  prevented  **  by  of  Bobouoh 
reason  of  apprehended  injury  to  such  works/'  the  mine-owner  may      field.  ' 
make  air- ways  and  other  conyeniencies.    This  also  is  to  some  Lord  srll^weii. 
extent  for  the  benefit  of  the  mine-owner. 

Sect.  22  does  not  compel  the  undertakers  to  purchase,  nor  do 
sects.  23  and  24.  Neither  of  them  gives  the  mine-owner  a  right 
to  compel  purchase.  He  may,  indeed,  work  if  his  mines  are  not 
purchased,  but,  for  aught  that  I  can  see  in  these  sections,  at  the 
risk  of  letting  down  the  reservoir  and  of  being  fiooded.  These 
sections  nught  be  adequate  under  the  Bailway  Act,  where  it  is 
difficult  to  suppose  any  possible  damage  to  the  mine-owner 
analogous  to  flooding.  They  may  have  been  thought  to  be  so 
in  the  Act  in  question.  It  may  be  that  sect.  27  of  the  Water- 
works Act  is  the  remedy.  There  is,  as  I  have  said,  no  section  of 
the  same  sort  in  the  Bailways  Clauses  Act.  That  section  says, 
that  **  nothing  in  the  Act  shall  prevent  the  undertakers  being 
liable  to  any  action  to  which  they  would  have  been  liable  for 
any  damage  done  to  any  mines  by  .means  of  the  waterworks  in 
case  the  same  had  not  been  constructed  or  maintained  by  virtue 
of  the  Act."  I  do  not  see  why  this  should  not  mean  what  it 
says,  viz.,  that  if  the  mine-owner  works  his  mine  and  is  fiooded 
from  the  reservoir  he  may  maintain  his  action  for  the  damage, 
and  so  from  time  to  time  as  often  as  he  is  flooded.  His  mine  he 
cannot  get,  but  he  may  have  right  of  action.  This  clause  may 
be  put  in  to  guard  against  the  arguments  that  prevailed  in  Bex 
V.  Feaee  (1)  and  HammermUth  Bailway  Company  v.  Brand  (2),  as 
but  for  the  reasons  that  prevailed  in  those  cases  it  would  be  law 
without  an  enactment  (Bylands  v.  Fletcher  (3) ). 

So  far,  there  is  no  provision  in  these  clauses  compelling  the 
undertakers  to  take  or  pay  for  any  mine,  or  pay  any  compensa- 
tion to  the  mine-owner,  unless  they  stop  him  under  sect.  22.  But 
there  remains  sect.  25  to  be  considered.     That  says  that  the 

(1)  4  B.  &  Ad.  80.  (2)  Law  Rep.  4  H.  L.  171. 

(3)  Law  Rep.  3  H.  L.  330. 
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H.  L.  (E.)    undertakeis  ahall  firom  time  to  time  pay  to  the  owner,  &c.  of  mines 
1890        extending  so  as  to  lie  on  both  sides  of  any  reseryoirsy  buildings, 

Hou^TDAY    pipes,  conduits,  or  other  works,  all  additional  expenses  and  losses 
Mayor.  &o    ^'^^^"^^^  ^7  ^^^^  owner  by  reason  of  the  severance  of  the  lands 

ofBobough  over  such  mines,  or  of  the  continuous  working  thereof  being 
FIELD.  interrupted,  or  by  reason  of  the  same  being  worked  under  the 
Lordni^wei].  rostrictious  of  this  or  the  special  Act,  and  for  any  mines  not 
"^  purchased  by  the  undertakers  which  cannot  be  obtained  by 
reason  of  making  and  maintaining  such  works,  or  by  reason  of 
such  apprehended  injury  from  the  working  thereof  as  aforesaid. 
I  agree  with  Fry  L.J.  that  this  is  apprehended  injury  to  the 
works  of  the  undertakers.  The  words  are  ^'such  apprehended 
injury,"  to  be  settled  as  other  cases  of  disputed  compensation. 
And  it  means  apprehended  by  the  undertakers,  and  that  not  a 
mere  alarm  in  their  minds,  but  one  on  which  they  have  acted 
by  stopping  the  works  under  sect.  22.  I  do  not  understand  this 
clause.  It  seems  to  me  to  provide  for  what  is  already  provided 
for  by  sect  22.  This  at  least  is  certain,  that  it  gives  no  right  to 
the  mine-owner  to  compel  the  taking  of,  and  paying  for,  any 
mine.  Kor  can  I  see  it  gives  any  right  of  compensation  unless 
the  mine-owner  is  stopped.  Also,  it  seems  to  me,  with  sub- 
mission, clearly  to  be  limited  to  the  case  of  the  mine  or  minerals 
being  on  both  sides  of  the  works  or  some  of  them.  This  section 
then  gives  no  right  to  the  mine-owner  to  compel  the  taking  of, 
or  compensation  for,  mines. 

It  seems  to  me,  then,  that  if  the  appellants  have  any  right  it 
must  be  under  sect.  6,  and  whether  they  have  depends  on 
whether  their  mines  are  *^  injuriously  affected  by  the  construc- 
tion or  maintenance  of  the  works,  or  otherwise  by  the  execution 
of  the  powers  conferred."  I  cannot  think  they  are.  I  agree 
with  Fry  L.J.  and  his  reasoning.  They  are  not  at  present; 
nor  ought  they  to  be,  nor  need  they  be,  in  future.  If,  when 
they  reach  the  prescribed  distance  of  the  respondents'  works,  the 
appellants  give  the  notice  they  are  bound  to  give,  the  respondents 
must  purchase  such  mine  as  is  necessary,  if  any  ;  or,  if  they  do 
not,  they  must  keep  their  reservoir  from  leaking  or  they  will  be 
liable  to  an  action.  Of  course,  it  is  better  to  have  money  down 
for  being  prevented  working  than  to  be  prevented,  and    not 
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only  lose  the  mine  but  be  put  to  expense.    But  I  should  think    H.  L.  (E.) 
that  on  reaching  the  prescribed   distance,  if  there  was   real       1890 
danger  of  the  reseryoir  being  let  down,  and  the  appellants    holudat 
flooded  if  they  worked,  proceedings  could  be  taken  to  restrain  ^^^^8,  &o 
the  respondents  from  damaging  the  mines,  and  so  they  would  be  of  Bobough 
compelled  to  purchase.    Howeyer  that  may  be,  they  are  not      field. 
now  injuriously  affected ;  not  within  the  finding  of  the  award.  Loid  B^weu. 
The  arbitrator  finds  that  a  prudent  lessee  working  without  right 
io  eonvpenaalion  would  be  compelled  by  reason  of  the  appre- 
hension of  injury  to  abstain  from  working  or  getting  more  than 
fifty  per  cent,  of  the  cannel  coal.    But  this  is  just  what  the  appel- 
lants, when  they  work,  or  want  to  work,  the  cannel  coal,  will  not 
be,  ie.,  without  a  right  to  compensation.    The  respondents  will 
have  to  stop  and  compensate  them,  or,  if  not,  they  will  have  to 
keep  the  reservoir  watertight  or  pay  for  all  damage.    It  seems 
to  me  that  the  claim  of  the  appellants  takes  away  the  rights  of 
the  respondents  to  say  which  they  will  do.    I  cannot  say  that 
the  appellants'  mines  are  injuriously  affected  by  the  respondents' 
works  within  sect.  6.    I  cannot  see  that  Whitehouse  y.  Wciver- 
hamptan  Baihoay  Company  (1)  helps  the  appellants. 
I  am  of  opinion  the  judgment  should  be  affirmed. 

[His  Lordship  then  read  his  own  judgment.] 

LoBD  Halsbubt  L.C. : — 

My  Lords,  I  think  the  question  in  this  case  turns  upon  the 
true  construction  of  the  Waterworks  Clauses  Act  1847,  and, 
before  dealing  with  the  particular  clauses  under  which  the 
question  in  this  case  arises,  it  is  material  to  notice  what  is  the 
problem  which  the  legislature  had  to  solye  in  giving  compulsory 
powers  for  the  construction  of  waterworks,  and  the  contingencies 
which  were  likely  to  arise  in  the  maintenance  of  the  works 
constructed. 

With  reference  to  some  public  works  of  a  different  character, 

such  as  railways  and  the  like,  two  principles  appear  to  have 

been  established  as  those  upon  which  legislation  should  be 

founded :  one,  that  the  works  when  so  established  should  not  be 

(1)  Law  Bep.  5  Ex.  6. 
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H.  L.  (E.)  subject  to  be  impeached  in  a  Court  of  law  for  any  damage  or 

1890  annoyance  they  might  cause  by  reason  of  their  ordinary  use ; 

HoLUDAT  ^^^  ^  ^  correlative  of  this  principle,  that  any  person  whose 

Matob,  Ao  ^*^^  would  be  injuriously  affected  by  the  construction  of  the 

OF  Borough  works  should^  in  lieu  of  his  right  of  action,  be  entitled  to  com- 
o»  Waks-  .  . 

FIELD.       pensation — a  compensation  which  must,  except  where  otherwise 

Lord  nia^uy.  Specially  provided,  be  assessed  once  and  for  ever,  and  not  subject 

-H       to  increase  or  diminution  after  that  one  assessment. 

The  legislature,  haying  before  its  mind  the  peculiarity  of 
waterworks,  departed,  in  the  statute  under  construction,  from 
both  these  principles.  Compensation  in  the  form  of  damages 
might  still  be  claimed  against  a  waterworks  company,  notwith- 
standing that  they  were  constructed  and  maintained  by  virtue 
of  an  Act  of  Parliament,  and  compensation,  as  such,  might  be 
made  from  time  to  time  and  not  be  assessed  once  and  for  alL 

It  is  not  di£5cult  to  see  what  was  in  the  mind  of  the  legis- 
lature when  dealing  with  such  a  subject-matter  as  the  establish- 
ment of  large  reservoirs  of  water  in  relation  to  underground 
workings  by  persons,  other  than  the  undertakers  of  the  water- 
works, in  winniug  mines  and  minerals  which  prima  facie  were 
not  to  belong  to  the  undertakers  of  the  waterworks.  The  under- 
takers and  the  mine-owner  have  a  common  interest  in  the 
security  of  the  reservoir — ^the  one  to  preserve  the  water  which 
the  reservoir  was  intended  to  retain;  the  other  to  keep  the 
power  of  working  out  the  minerals  which  the  leaking  of  the 
reservoir  would  prevent  them  from  winning  by  the  drowning  of 
the  mine. 

But,  except  so  far  as  it  should  be  necessary  to  preserve  both 
these  rights  for  those  respectively  interested  in  them,  the  legis- 
lature appears  to  have  thought  that  it  was  expedient  that  both 
mine-owner  and  waterworks  undertaker  should  be  left  free  to 
pursue  their  respective  industries  without  interference.  It  is 
the  interest  of  the  mine-owner  to  be  allowed  to  retain  his  mine ; 
it  is  the  interest  of  the  waterworks  undertaker  not  to  be  called 
upon  to  pay  more  for  land  than  was  necessary  for  the  purpose  of 
his  undertaking. 

Accordingly,  while  the  6th  section  of  the  Waterworks  Clauses 
Act,  which  in  terms  refers  to  the  construction  of  the  works. 
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enables  the  nndertakers,  if  they  please  to  pay  for  it,  to  take  all    H.  L.  (K)  ^ 
land  including  mines  for  the  construction  of  their  works  (and  I        1890 
cannot  doubt  that  in  that  section  the  word  ''  lands  "  does  include    holliday 
mines  and  minerals),  yet  by  the  18th  section  of  the  Act  and  the  j^^^ob,  &o 
sections  which  follow  it,  the  relations  between  the  owners  of  the  of  Bobouoh 
waterworks  and  the  mines  are  I  think  intended  to  be  exhaust-      field. 
ively  regulated,  and  I  agree  with  the  Master  of  the  Bolls,  if  not  Lord  Htisinuy, 
altogether  for  the  same  reason,  that  compensation,  if  it  can  be       -JJ. 
given  at  all,  must  be  sought  for  under  the  code  specially  relating 
to  mines  in  the  statute. 

Now  it  is  provided  that  the  mine-owner  shall  not  get  his 
minerals  within  the  prescribed  distance  of  the  waterworks  with- 
out giving  due  notice  to  the  undertakers,  obviously  to  afford 
the  undertakers  the  opportunity  to  purchase  if  they  will,  and  so 
prevent  any  working  beyond  the  prescribed  distance.  The  Act 
itself  prescribes  a  distance  if  no  distance  is  prescribed  by  the 
special  Act ;  but  it  contemplates  the  possibility  of  the  under- 
takers being  familiar  with  the  works  they  are  about  to  execute, 
and  procuring  a  different  prescribed  distance  from  that  which 
the  Act  itself  enacts  in  the  absence  of  any  special  prescribed 
distance. 

Now  this  being  so  far  the  scheme  of  legislation,  let  us  see 
what  are  the  facts  on  which  the  question  in  debate  arises. 
This  depends  on  the  13th  paragraph  of  the  finding  of  the  arbi- 
trator, which  is  as  follows :  '^  (18)  The  workings  of  the  claim- 
ants have  not  as  yet  approached  the  reservoir  in  such  a  manner 
as  to  cause  any  present  risk  to  the  claimants'  mines  or  seams 
from  the  existence  of  the  reservoir,  assuming  it  to  be  filled  with 
water.  If  the  claimants  were  free  to  work  their  mines  or  seams 
without  risk  of  interruption  from  the  works  of  the  corporation, 
they  could  and  would  have  got  the  whole  of  the  Middleton  and 
Gannel  coal  under  the  reservoir  and  within  forty  yards  of  its 
boundary  within  the  respective  terms  of  their  leases.  Assum- 
ing the  corporation  to  purchase  and  retain  in  situ  the  35a.  3b., 
and  24p.  of  the  Middleton  seam  for  which  they  have  given  notice, 
and  no  other  coal  in  that  or  any  other  seam,  the  claimants,  by 
reason  of  the  corporation  works  and  of  apprehension  of  injury 
therefrom  to  the  Cannel  seam,  could  not  work  or  get  more  than 
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H.  L.  (E.)    50  per  centum  of  the  cannel  and  black  coal  under  the  reservoir 

1890        or  within  twenty  yards  of  its  boundary  (being  the  area  edged 

HoLUDAT    orange  on  the  annexed  plan),  and  I  find  that  a  prudent  lessee 

Mayob,  &a    ^^^'^^^K  without  right  to  compensation  would  be  compelled  by 

OF  Borough  reason  of  such  apprehension  of  injury  to  abstain  from  working  or 

nxLD.      getting  more  than  50  per  cent,  of  the  cannel  and  black  coal  in 

Lotdmmarj,  their  such  last-named  area." 

_fl  Now  I  think  that,  in  order  to  bring  the  mine-owner  in  this 

case  within  sect.  25  of  the  statute,  the  continuous  working  of  the 
mines  or  minerals  must  have  been  '^  interrupted  as  aforesaid,**  that 
is  manifestly  under  sect.  22 ;  '^  or  by  reason  of  such  apprehended 
injury  from  the  working  thereof  as  aforesaid**  Sects.  23  and  26, 
giving  power  respectively  to  the  owner  to  work  his  mines  and  to 
the  undertakers  to  inspect  the  working  of  the  mines  after  giving 
twenty-four  hours'  notice,  shew,  I  think,  the  complete  scheme  of 
the  Act,  supplemented  perhaps  by  26  &  27  Vict.  c.  93,  ss.  8  to 
10  inclusive. 

I  am  not  certain  that  the  Act  I  have  just  referred  to  does  not 
suggest  that  the  legislature  had  thought  from  the  experience  of 
facts  that  the  undertakers  of  water  companies  were  not  sufficiently 
under  supervision  in  respect  of  the  security  which  other  people 
.were  entitled  to,  and  accordingly  framed  an  additional  code  by 
which  danger  to  other  people  might  be  averted  and  such  under- 
takers compelled  to  look  to  the  safe  condition  of  their  reservoirs. 
But  dealing  with  the  matter  as  it  was  left  under  the  Act  of  1847, 
each  case  of  difficulty  and  interference  with  their  respective 
rights  appears  to  have  been  provided  for  or  intended  to  be  pro- 
vided for  by  the  sections  now  under  construction. 

Now,  with  one  exception,  namely,  the  apprehended  injury 
(which  it  appears  to  me  to  be  impossible  to  contend  is  not  tHe 
same  apprehended  injury  throughout  sects.  22,  24  and  25),  the 
language  of  sect.  25  is  copied  almost  totidem  verbis  &om  sect. 
81  of  the  Bailways  Clauses  Act,  where  no  such  reciprocal  danger 
on  the  part  of  the  mine-owner  could  have  arisen. 

I  cannot  therefore  find  on  the  facts  as  set  forth  in  the  award 
any  danger  which  those  sections  contemplated  as  the  subject  of 
compensation. 
There  is,  as  I  have  before  remarked,  all  the  difference  between 
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the  principles  upon  which  compensation  ought  in  general  to  be    H.  L.  (E.) 
assessed.    These  are  lucidly  set  forth  by  Lord  Wensleydale  in       1890 
the  CaJedoman  BaUway  Company  y.  LoeTchart  (1)  ;  but  as  the  noble    hollidat 
and  learned  Lord  pointed  out,  those  principles  "  do  not  apply  jj^yob,  &o., 
where,  by  the  express  terms  of  the  special  Acts,  compensation  for  o'  ^bouoh 
damages  from  time  to  time  sustained  is  payable."  field. 

I  have  not  been  able  to  see  any  answer  to  the  analysis  by  Fry  iM^^\mrj, 
L.  J.  of  the  provisions  of  sect.  25,  and  with  a  single  exception  as  — 1 
to  the  apprehended  injury  (with  which  I  have  already  dealt  and 
which  is  peculiar  to  the  Waterworks  Act),  the  construction  put 
npon  the  equivalent  section  in  Whitehouse  v.  WolverhamfUm 
BaUtoay  Company  (2)  seems  to  me  to  be  by  no  means  favourable 
to  the  argument  for  the  appellants  here.  Eelly  C.B.  in  that 
case  said :  ^*  We  must  take  it,  therefore,  that  the  mines  were,  at 
the  time  of  the  award,  actually  being  worked  to  a  point  where 
they  were  intercepted  by  the  defendants'  line.  This  then  is  a 
case  where  the  railway  company  have  stopped  the  mine  and  ren- 
dered it  necessary  for  the  plaintiffs  to  sink  a  new  pit  in  order  to 
work  the  north  side,  and  we  must  conclude  that  the  expense 
of  sinking  it  was  about  to  be  incurred,  and  was  within  the  words 
of  sect.  81,  as  being  an  additional  expense  or  loss  which  would 
be  incurred  by  the  mine-owner  by  reason  of  the  severance  of  the 
lands.''  I  think  the  fietcts  as  they  are  assumed  for  the  purpose  of 
the  judgment  furnish  a  very  good  example  of  the  interruption 
to  the  working  of  the  mines  which  the  statute  intended  to 
provide  for. 

On  the  whole,  I  am  unable  to  concur  with  the  Master  of  the 
Bolls  and  the  two  learned  judges  of  the  Queen's  Bench  Division  in 
the  view  that  any  present  injury  now  exists  in  respect  of  which 
the  compensation  claimed  is  due.  The  mine-owner  has  not  been 
stopped  under  the  powers  of  the  Act.  No  compensation,  I  think, 
for  injuriously  affecting  can  at  any  time  be  demanded  under  the 
6th  section,  since  I  think  all  rights  of  compensation  are  ex- 
haustively dealt  with  under  the  mining  sections ;  and  I  think 
all  sense  of  injustice  to  the  mine-owner  is  relieved  when  one 
considers  that  the  decision  is  not  one  which  finally  determines 
the  relations  between  the  mine-owners  and  the  undertakers. 
(1)  3  Macq.  808,  825.  (2)  Law  Bep.  5  Ex.  6. 
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H.  L.  (E.)  When  the  mine-owner  does  work,  when  an  interference  with  the 

1890  mining  operations  is  actually  made,  then  I  think  he  will  be 

HoLLiDAT  entitled  to  litigate  that  question  and  claim  compensation ;  but 

Mayor,  &c  ^^*^  *^**  Contingency  arises — and  I  think  it  has  not  yet  arisen 

OF  Borough  — }^q  J^ag  no  claim. 
OP  Wake- 
field. I  think  the  arbitrator  has  very  tersely  and  accurately  stated 

Loi^luiflbury.  the  qucstiou.  "  (1.)  Whether  by  virtue  of  the  Waterworks  Clauses 
— U.  Acty  or  of  the  Lands  Clauses  Act,  or  otherwise,  the  claimants  are 
entitled  upon  this  arbitration  to  claim  and  to  recover  compensa- 
tion for  the  prospective  prevention  of  the  working  of  more  than 
50  per  cent,  of  the  cannel  and  black  coal  within  the  area  edged 
orange  on  the  annexed  plan." 

It  will  be  observed  it  is  not  present  prevention  from  appre- 
hension of  prospective  damage,  but  prospective  prevention.  This 
is  a  thing  for  which  I  think  the  Act  makes  no  provision,  for 
reasons  which  I  have  already  suggested  and  upon  which  I  think 
it  unnecessary  to  enlarge. 

Under  these  circumstances,  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  ought  to  be  affirmed  and  this  appeal 
dismissed  with  costs. 

Lord  Watson  : — 

My  Lords,  this  case  involves  a  question  of  some  nicety,  arising 
upon  the  construction  of  the  6th  and  Mines  Clauses  of  the 
Waterworks  Clauses  Act  of  1847. 

The  appellants  are  tenants  of  a  mineral  field  containing  four 
seams  of  coal,  under  two  leases,  each  for  a  term  of  forty  years, 
the  one  commencing  from  the  1st  of  August  1872  and  the 
other  from  the  2nd  of  February  1873.  They  are  under  obliga- 
tion to  work  out  the  whole  of  these  seams  during  the  currency  of 
the  leases,  failing  which,  to  pay  rent  or  lordship  in  respect  of 
the  coal  left  unworked.  Such  portions  of  the  surface  as  they 
may  find  it  convenient  to  occupy  for  sinking  pits,  erecting 
miners'  houses,  making  roads  and  railways,  and  other  mining 
purposes,  are  demised  to  them  during  the  respective  periods  of 
their  leases. 

The  respondents  having  in  the  year  1880  obtained  a  special 
Act  for  supplying  water  to  the  borough  of  Wakefield,  acquired 
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from  the  owners  fifty-eight  acres  of  land  within  the  limits  of  the    H.  L.  (E.) 
appellants'  mineral  leases,  for  the  purpose  of  constracting  a       I88O 
reservoir.      On  the  19th  of  June  1883  the  appellants  gave    holliday 
notice  of  their  intention  to  commence  working  out  all  four  seams  j^^^'  ^ 
of  coal  below  and  around  the  site  of  the  reservoir.     The  respon-  of  Borough 
dents,  at  the  same  date,  served  a  counter-notice  requiring  the       field. 
appellants  to  repeat  the  notice  of  their  intention  to  work,  when   Loxdwiitwn. 
they  had  in  course  of  working  the  seams  reached  the  limit 
prescribed  by  sect.  22  of  the  Act  of  1847.     On  the  1st  of 
November  1888  the  respondents  gave  notice  in  terms  of  the 
Lands  Clauses  Act,  to  treat  for  the  purchase  of  (1.)  35a.  8b.  24p. 
of  the  Middleton  Deep  Main,  which  is  the  lowest  of  the  four 
seams,  and  (2.)  all  the  appellants'  right  and  interest,  as  mineral 
tenants,  in  the  surface  of  the  fifty-eight  acres  already  acquired 
from  the  owners.     The   statutory  arbitration  which  followed 
devolved  upon  the  umpire,  who  issued  his  final  award  in  the  shape 
of  a  special  case  for  the  opinion  of  the  Court. 

The  award  fixes  the  compensation  due  to  the  appellants  in 
respect  of  the  surface  interests  and  minerals  actually  taken  from 
them  at  £8287 ;  and  as  to  that  sum  no  question  has  ever  been 
raised.  At  the  date  of  the  notice  to  treat,  the  appellants  were 
making  preparations  to  sink  a  pit,  on  a  convenient  site  within 
the  fifty-eight  acres,  for  the  purpose  of  working  the  two  upper 
seams  of  coal ;  and  the  arbiter  has  found  that  the  increased  cost 
of  sinking  a  shaft  in  a  suitable  place  outside  that  area  will  be 
£150*  The  respondents  do  not  now  dispute  that  the  appellants 
are  entitled  to  present  payment  of  that  sum  also.  The  argument 
addressed  to  us  was  confined  to  the  third  finding,  which  relates 
to  the  injurious  effect  which  the  construction  of  the  statutory 
works  contemplated  by  the  respondents  may  have  upon  the 
future  working  of  the  seams  of  coal  which  were  not  included  in 
the  notice,  and  no  part  of  which  has  been  acquired  by  the 
respondents. 

In  dealing  with  this  last  claim,  the  arbiter  has  of  course  assumed 
that  the  thirty-five  acres  of  the  Middleton  Main  Seam,  which  the 
respondents  have  taken,  will  remain  in  situ,  for  the  purpose  of 
giving  subjacent  support  to  the  reservoir.  On  that  assumption, 
he  has  found  that  the  appellants  will  be  unable  to  work  out 
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H.  L.  (E.)   more  than  50  per  cent  of  the  Cannel  seam,  which  is  the  seam 

1890        nearest  to  the  surfetcei  with  safety  to  their  mines ;  and  that  a 

Ho^^AT    prudent  lessee  working  without  right  to  compensation,  would  not 

jj^  *•         work  or  get  more  than  that  proportion  of  the  coal  below  or 

OF  BoBouoH  within  twenty  yards  of  the  reservoir.   He  has  further  found,  that, 

HELD.      if  sudi  proportion  of  the  upper  seam  be  left  imdisturbed,  tiie 

uaTwltaaa.   workiug  of  the  three  lower  seams  will  not  be  injuriously  affected 

by  the  construction  of  the  appellants'  waterworks;  and  has 

assessed  the  compensation  due,  upon  that  footing,  at  £4777.    At 

the  date  of  the  award,  the  three  lower  seams  had  been  partly 

worked  by  the  respondents ;  but  they  had  not  begun  to  work 

the  Cannel  seam. 

The  6th  section  of  the  Waterworks  Clauses  Act,  which  in- 
corporates the  provisions  of  the  Lands  Clauses  Act,  empowers 
the  undertakers  to  use  these  provisions  for  the  purpose  of  taking 
compulsorily  such  interest  in  *^  lands  and  streams  "  as  they  are 
authorized  to  acquire  by  their  special  Act,  upon  the  condition  of 
their  making  full  compensation  to  owners  and  occupiers,  and 
other  parties  interested  in  the  lands  or  streams  taken  or  used, 
or  injuriously  affected  by  the  construction  or  maintenance  of 
the  authorized  works.  Sects.  18  to  27  inclusive  apply  to  "  mines,'' 
and,  with  the  notable  exception  of  sect.  27,  their  provisions  are 
strictly  analogous  to,  if  not  identical  with,  those  of  the  cor- 
responding clauses  in  the  general  Bailways  Clauses  Acts  of 
1845. 

It  was  argued  for  the  appellants  that,  inasmuch  as  the  respon- 
dents have  taken  by  compulsion  not  only  their  interest  in  the 
surface,  but  a  portion  of  one  of  their  coal  seams,  under  the  powers 
of  sect.  6,  the  conditions  of  that  clause  must  be  followed  out,  and 
all  their  claims  for  injurious  affection  of  the  seams  not  taken 
settled  now.  Alternatively,  it  was  maintained  that  their  right 
to  compensation  for  prospective  injury  to  their  mineral  workings, 
from  the  construction  and  maintenance  of  the  reservoir,  has 
already  emerged,  under  the  Mines  Clauses  of  the  statute.  On 
the  other  hand,  it  was  contended  for  the  respondents  that  com- 
pensation in  respect  of  unworked  minerals,  not  taken  under 
sect.  6,  is  exclusively  regulated  by  the  Mines  Clauses,  and  that 
no  claim  arises  to  the  mineral  tenant,  under  these  clauses,  until, 
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in  the  ordinary  conrse  of  mining  his  workings  have  approached    H.  L.  (E.) 
the  reservoir  and  have  reached  the  prescribed  limit.  1890 

In  the  Diyisional  Conrt,  Mathew  J.  and  Cave  J.  gave  judg-  holuday 
ment  for  the  appellants.  They  dealt  with  the  claim  as  one  ^^^^'  ^^ 
falling  nnder  the  Mines  daoses,  and  held  that  it  was  made  oFBoRouaH 

OF  Waks- 

competent  by  the  provisions  of  sect.  25,  being  of  opinion,  on  the  field. 
authority  of  WhiteJumse  v.  Wolverhampton  BaUtvay  Company  (1)  undmtmm, 
that  the  damage,  thongh  prospective,  was  ascertainable  with 
reasonable  certainty,  and  might  therefore  be  claimed  now.  In 
the  Court  of  Appeal,  Lord  Esher  M.B.  agreed  with  these 
learned  judges  both  in  their  reasoning  and  their  conclusion; 
but  the  majority  of  the  Court,  consisting  of  Fry  and  Lopes  L.  J  J., 
reversed  their  order,  on  the  ground  that  no  claim  in  respect  of 
minerals  which,  at  some  future  time,  it  might  be  necessary  to 
leave  unworked,  was  competent  before  the  seam  was  actually 
worked  and  the  workings  had  reached  the  statutory  limit. 

In  the  course  of  the  argument  the  question  was  mooted  whether 
the  word  '^  lands,"  as  it  occurs  in  sect.  6  of  the  Waterworks  Act, 
includes  minerals.  I  think  it  is  clear  that  the  word  is  there  used 
in  its  widest  sense,  and  that  the  undertakers  have  the  power  to 
acquire  subjacent  minerals  as  well  as  surface,  when  their  acquisi* 
tion  is  necessary  for  the  support  of  the  authorized  works.  The 
point  appears  to  me  to  be  placed  beyond  doubt  by  the  observa- 
tions of  the  Lord  Chancellor  (Earl  Cairns)  in  Smith  v.  Cfreai 
Western  BaHway  Company  (2).  Although  it  authorizes  waterworks 
undertakers  to  acquire  minerals  when  necessary,  I  do  not  think, 
the  legislature,  by  sect.  6,  intended  to  enact  that  compensation* 
in  respect  of  other  minerals,  which  at  some  future  time  it  may  bo- 
found  necessary  to  leave  unworked,  should  be  immediately  ascer^ 
tained  and  paid.  The  Mines  Clauses  are,  in  my  opinion,  equiva- 
lent to  an  exception  (even  in  cases  where  minerals  are  taken) 
from  the  provisions  of  sect.  6,  with  respect  to  compensation. 
These  clauses  are  framed  in  general  terms,  and  appear  to  me  to 
be  applicable  to  the  case  of  all  minerals,  save  those  which  are 
expressly  purchased  and  conveyed  to  the  undertakers.  There 
may,  however,  be  injury  to  works  connected  with  mining  opera- 
tions, so  directly  and  immediately  occasioned  by  the  taking  of 
(I)  Law  Rep.  5  Ex.  6.  (2)  3  App.  Caa.  180. 
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H.  L.  (E.)  the  sorfacei  or  of  interests  in  the  surface,  that  the  mine-owner 
1890        will  be  entitled  to  have  compensation  made  to  him,  at  the  same 

HoLLiDAT    time  when  the  value  of  his  interest  in  the  surface  is  ascertained. 

Matob,  &o    ^^  ^^^  ^^^^  ^^  injuries,  the  claim  of  the  appellants  in  this  case, 

or  ^BouGH  in  respect  of  loss  arising  from  their  being  compelled  to  sink  a 
FIELD.      pit  outside  of  the  fifty-eight  acres,  affords  an  apt  illustration. 

LordWAtaon.  But  the  OTklj  claim  with  which  we  have  to  deal  is  for  the  value  of 
coal  forming  part  of  a  seam  which  the  appellants  have  not  begun 
to  work,  which  the  arbiter  has  found  that  they  will,  after  they 
begin  working,  be  unable  to  remove  along  with  the  rest  of  the 
seam  without  endangering  not  only  the  reservoir,  but  their  own 
mines. 

WhUehouse  v.  Wolverhampton  Bailway  Company  (1),  relied  on 
by  the  learned  judges  of  the  Divisional  Court,  does  not  appear 
to  me  to  support  the  inferences  which  they  derived  from  it. 
All  the  claims  sustained  by  the  Court  of  Exchequer  were  of 
the  same  nature  as  the  claim  made  by  the  appellants  in  conse- 
quence of  their  being  compelled  to  alter  the  site  of  the  pit  they 
were  about  to  sink.  In  that  case  the  mine-owner  was  in  course 
of  working  a  continuous  seam  of  coal,  when  the  railway  company 
took  a  narrow  strip  of  surface  which  intersected  his  mineral  field. 
His  workings  had  been  confined  to  the  south  side  of  the  strip,  but 
were  rapidly  approaching  the  north  side ;  and  he  was  about  to 
sink  two  additional  pits  in  order  to  get  the  coal  on  the  north. 
The  intended  site  of  one  of  these  pits  was  in  the  centre  of  the 
railway  strip,  and  had  been  selected  because  it  could  be  worked 
by  the  engine  of  an  existing  pit  on  the  south ;  and  the  mine- 
owner  had  already  acquired  the  right  to  lay  spoil  on  an  area 
beside  the  site.  In  consequence  of  the  site  being  taken  by  the 
railway  company,  he  was  under  the  necessity  of  sinking  the  pit 
in  a  position  from  which  it  could  not  be  worked  by  the  engine  of 
the  old  pit,  and  of  acquiring  other  land  for  the  deposit  of  the 
spoil ;  and  in  these  circumstances,  he  claimed  and  was  allowed 
(1.)  the  expense  of  engine  and  plant  for  the  new  pit ;  (2.)  the 
extra  expense  of  working  the  engine ;  (3.)  the  expense  occasioned 
by  change  of  site ;  (4.)  extra  expense  of  raising  pit  frames  and 
depositing  spoil ;  and  (51)  the  cost  of  providing  new  land  for  spoil. 
(1)  Law  Bep.  5  Ex.  6. 
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These  were  the  only  items  in  dispute,  no  claim  being  made  in    H.  L.  (E.) 
respect  of  minerals  to  be  left  unworked.  1890 

Had  the  present  claim  been  preferred  by  the  appellants  against  holudat 
a  railway  company,  under  the  provisions  of  the  Bailways  Clauses  j^^^^'  ^^ 
Act,  I  see  no  reason  to  doubt  that  it  would  have  been  held  to  be  o'  Boboxjoh 

OF  WAXE- 

prematnre.  The  difficulties  which  beset  the  case  appear  to  me  to  fisld. 
be  wholly  due  to  the  particular  use  which  the  respondents  are  LoniwatMo. 
authorized  to  make  of  the  surface  which  they  have  acquired.  In  "~~ 
the  case  of  a  railway,  the  working  of  the  subjacent  minerals  is 
frequently  attended  with  certain  danger  to  the  line,  but  seldom, 
if  ever,  involves  peril  to  the  mine.  When  the  overlying  surface 
is  occupied  by  a  large  reservoir  of  water,  the  results  are  very 
different.  Injury  to  the  reservoir,  from  the  working  of  mineral 
seams  below  or  near  it,  means  the  risk  or  certainty  of  flooding  the 
mine ;  and  the  o?mers  of  the  mine,  and  the  undertakers  interested 
in  maintaining  the  reservoir,  have  a  common  interest  to  secure 
the  safety  of  both.  The  mines  sections  of  the  Bailways  Clauses 
Act  were  apparently  framed  with  the  view  of  enabling  railway 
companies  to  protect  their  lines  from  the  destructive  effects  of 
subsidence  of  the  surface,  by  giving  them  the  opportunity  of 
putting  a  stop,  in  whole  or  in  part,  to  the  working  of  subjacent 
seams  of  mineral,  upon  payment  of  compensation. 

I  come  now  to  the  Mines  Clauses  of  the  Act  of  1847,  upon  the 
true  construction  of  which  the  asserted  right  of  the  appellants  to 
present  compensation  appears  to  me  to  depend.  It  is  not  neces- 
sary, and  it  is  not  my  intention  to  express  any  opinion  upon  the 
effect  of  these  clauses,  except  in  so  far  as  they  bear  upon  the  time 
at  which  a  claim  of  compensation  for  minerals,  which  it  may 
become  necessary  to  leave  unworked,  for  the  protection  either  of 
the  reservoir  or  of  the  mine,  can  be  competently  made.  Because, 
after  all,  the  question  between  the  parties  is  one  of  time.  The 
respondents  do  not  dispute  that  they  must  ultimately  compensate 
the  appellants  for  aU  injuries  occasioned  to  their  mines  by  the 
construction  and  maintenance  of  the  reservoir ;  but  they  object 
that  no  such  injury  as  that  for  which  compensation  is  sought  has 
yet  arisen,  within  the  meaning  of  the  statute. 

Sects.  22  and  23,  which  are  expressed,  mutatis  mutandis,  in 
the  same  terms  with  sects.  78  and  79  of  the  English  Bailways 

8  H  2 
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H.  L.  (E.)    Glauses  Act^  make  it  incnmbent  on  the  mine-owner  to  give  thirty 

1890        days'  notice  of  his  intention  to  work  minerals  below,  or  within 

HoLUDAT    ^orty  yards'  distance  of,  the  reservoir.    If  the  undertakers  haye 

Mayob.  &0.   ^^*  within  that  period,  or  at  any  time  before  the  minerals  are^ 

07  BoBouQH  actually  taken  out  (1),  signified  their  desire  that  the  minerals,. 

TiBLD.       some  or  all  of  them,  shaU  be  left  in  situ,  and  their  willingness  to 

LoidWatioD.  make  due  compensation,  he  may  proceed  to  work  them.    The 

""^       provisionis  of  sect.  26,  which  enable  the  undertakers  to  inspect 

the  workings  for  the  purpose  of  discovering  the  distance  which 

they  have  reached,  and  their  probable  effect  upon  the  stability 

of  their  reservoirs  or  other  works,  indicate  the  intention  of  the 

legislature  that,  in  cases  where  the  subjacent  minerals  are  part  of 

an  extensive  seam,  the  undertakers  shall  not  be  called  upon  to 

elect  between  retaining  the  minerals  and  permitting  them  to  be 

worked  until  an  inspection  of  that  kind  has  become  possible.    I 

am,  therefore,  of  opinion  that  the  appellants  are  not  in  a  position 

to  prefer  a  claim  for  compensation  under  these  clauses. 

The  enactments  of  sect.  25,  so  far  as  they  bear  upon  the 
question  before  us,  are  to  the  effect  that  th^  undertakers  shall^ 
**  from  time  to  time,"  pay  compensation  to  the  owner,  lessee  or 
occupier  of  the  mine  "  for  any  mines  or  minerals  not  purchased 
by  the  imdertakers  which  cannot  be  obtained  by  reason  of 
making  and  maintaining  the  said  works,  or  by  reason  of  such 
apprehended  injury  from  the  working  thereof  m  aforesaid.'* 
These  enactments  are,  in  my  opinion,  adverse  to  the  argument 
of  the  appellants.  They  refer  back  to  the  clauses  already 
noticed,^for  ascertainment  of  the  unworked  minerals  in  respect 
of  which  compensation  is  to  be  paid;  and  the  provision  that 
payment  shall  be  from  time  to  time  indicates,  not  that  the  whole 
claim  of  the  mine-owner  is  to  be  ascertained  and  paid  upon  an 
estimate  formed  before  working  has  begun,  but  that  compensa- 
tion is  to  be  made  as  often  as,  in  the  course  of  working,  and 
after  there  has  been  an  opportunity  of  examining  the  workings, 
the  undertakers  notify  their  desire  that  minerals  shall  be  left 
unworked. 

Sect.  27  has  no  parallel  in  the  Bailways  Clauses  Acte ;  and 
was  obviously  intended  by  the  legislature  to  afford  the  mine- 
(1)  See  Dixon  v.  Caledonian^  <tc,  Railway  Companies  (5  App.  Gas.  820). 
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owner  protection  against  a  reservoir  or  other  waterworj^,**i^ch    H.  L.  (E.) 
he  does  not  require  in  the  case  of  a  railway  line.    \t  enacts        1890 
that,  ''  Nothing  in  this  or  in  the  special  Act  shall  prevent  the    holudat 
nndertakers  from  being  liable  to  any  action  or  othe^  legal  pro-  j^j^yJ;  ^^^ 
ceeding  to  which  they  would  have  been  liable  fot-akfy  damage  of  Borough 
OT  injury  done  or  occasioned  to  any  mines  by  mean^*or  in  con-       fikld. 
sequence  of  the  waterworks,  in  case  the  same 'hate  not   been  Loidwi^. 
<^onstructed  or  maintained  by  virtue  of  this  or  the/flpecial  Act" 

I  do  not  think  that  sect.  27  was  meant  to  suf  ecsede  the  other 
<;lauses  of  the  Act,  in  cases  where  a  full  remfdy  is  provided  by 
these  clauses ;  but  I  am  of  opinion  that  it  was- intended,  and  is 
sa£Scient,  to  cover  every  case  of  injury  to  mineral  workings,  in 
which  the  mine-owner  would  otherwise  have  been  deprived  of 
^  legal  remedy.    In  such  a  case,  the  undertakers  cannot  set  up 
the  plea  that  their  works  were   constructed   under  statutory 
authority.    The  case  of  a  mine-owner  who,  at  a  distance  of  fifty 
yards  from  a  reservoir,  finds  that  he  cannot  push  his  workings 
farther  in  its  direction,  without  serious  risk  of  discharging  its 
H3ontent8  into  his  mine,  is  not,  in  my  opinion,  within  sects.  22 
and  25,  but  is  certainly  within  the  provisions  of  sect.  27.    Injury 
is  done  to  the  mine  by  the  reservoir  whenever,  in  due  course  of 
working,  the  minerals  or  part  of  them  become  either  unworkable 
to  profit,  or  altogether  unworkable,  by  reason  of  the  flooding 
which  must  accompany  the  working.    Whenever  that  state  of 
matters  occurs,  the  mine-owner  may,  in  my  opinion,  bring  his 
.itction  for  removal  of  the   nuisance,  with   the   alternative  of 
pecuniary  damages,  if  the  undertakers  prefer  not  to  remove  it. 
The  Act  of  1847  is  an  imperial  one,  and  as  the  remedy  would  be 
open  to  a  Scotch  mine-owner  in  these  circumstances,  I  can  see 
no  reason  why  it  should  be  denied  to  an  English  mine-owner. 
But  there  is  no  present  injury  to  the  appellants'  mines ;  and  it 
4ippears  to  me  that  they  have  no  cause  of  action  under  sect.  27, 
antil  there  is  actual  injury,  in  the  sense  which  I  have  suggested. 
It  is  manifest  that  if  compensation  were  given  under  that  clause 
to  mine-owners  whose  workings  and  whose  damage  ar&  pro- 
spectire  merely,  in  many  cases,  nay,  in  the  present  case,  the 
4ieaiae  of  damage  might  be  partly  or  wholly  remov^  before 
there  was  actual  injury. 
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H.  L.  (E.)       I^  ^ese  reasons,  I  am  of  opinion  that  the  order  appealed 
1S90        &om*<>iight  to  be  affirmed. 


HOLUDAT  .•••. 

*•  LoB0;fl5ESOHELL  (after  stating  the  lEacts  as  given  abovei  pro- 

op  Borough  ceeded  atf  follows)  : — 

KHLD.  The  qnes^on  thus  raised  is,  to  my  mind,  one  of  very  consider- 

able  diffict^^^  and  it  is  not  without  much  consideration  that  I 

have  arrived.l^i.the  conclusion  which  I  am  about  to  state  to  your 

Lordships.     .'.•*;, 

I  do  not  feeTj^^  same  difficulty  as  was  expressed  by  the  Court 
below  in  holding  'tliat  the  word  **  lands  "  in  sect.  6  of  the  Water- 
works Clauses  Act,  1847,  includes  **  mines."    By  the  definition 
clause  (3),  the  former  word  includes  **  tenements,  hereditaments, 
and  heritages  of  any  tenure  " ;  and  I  think  this  language  is  large 
enough  to  cover  mines.    I  should,  therefore,  but  for  the  18th  and 
following  sections  of  the  Act,  be  prepared  to  yield  to  the  conten- 
tion of  the  appellants.    It  cannot,  I  think,  be  denied,  that  these 
sections  constitute  a  special  code  relating  to  mine^  and  their 
working,  and  to  interference  with  them,  which  was  intended  in 
general  to  regulate  the  respective  rights  of  mine-owners  and  the 
imdertakers  in  relation  to  the  construction  and  maintenance  of 
waterworks.    And  the  question,  as  it  appears  to  me,  is  whether 
these  enactments  were  not  intended  exclusively  to  regulate  those 
rights,  so  far  at  least  as  the  compensation  to  be  paid  by  the 
undertakers,  other  than  for  minerals  taken  and  damage  consequent 
thereon,  was  concerned,  and  thus  exclude  claims  for  compensation 
which  might  perhaps  otherwise  have  been  made  good  under 
sect.  6.    The  sections  in  question  are  introduced  by  the  words, 
^'And  with  respect  to  mines,  be  it  enacted  as  foUows."     The 
object  of  these  sections  appears  to  me  to  be  that  the  undertakers 
should  not  be  under  the  obligation  of  buying  any  minerals  which 
were  not  necessary  for  the  construction  of  their  works,  and  which 
might  never  be  wrought  by  the  owners  so  as  to  interfere  with 
them,  but  should  be  in  a  position,  if  the  winning  of  the  mines 
approached  so  near  their  works  as  to  endanger  them,  to  prohibit 
the  removal  of  the  minerals,  whose  support  was  requisite  for  the 
security  of  the  works,  on  the  terms  of  paying  compensation  to 
the  mineK>wner.    With  this  view  it  is  provided  that  the  minerals 
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ahaU  not  be  gotten  within  the  prescribed  distance  of  the  works    H.  L.  (E.) 
wiihont  due  notice  being  given  to  the  nndertakers,  so  as  to       1S90 
enable  them  to  take  advantage  of  the  power  conferred  upon  them    hou^at 
to  prohibit  mining  within  the  prescribed  distance.  Matob,  &o 

Bat  for  the  fact  that  mining  in  the  neighbourhood  of  the  of  Borouqh 
undertakers'  works,  without  leaving  8u£Eicient  support  for  them,  field. 
would  not  only  imperil  the  existence  of  those  works,  but  might  Lordi^^L 
be  a  source  of  danger  to  the  mine  itself  by  letting  in  the  water  ""* 
and  flooding  it,  I  should  have  no  hesitation  in  arriving  at  the 
conclusion  that  the  intention  of  the  legislature  was  that  no 
compensation  in  respect  of  such  restraint  upon  the  working  of 
the  mines  as  might  be  necessary  for  the  support  of  the  works, 
should  be  recovered  until  the  mining  approached  within  the 
prescribed  distance  of  those  works,  and  in  respect  of  such 
minerals  as  the  undertakers  considered  must  be  left  for  the 
safety  of  their  works.  But  the  di£Sculty  as  regards  this  parti- 
cular description  of  undertaking  arises  from  the  fact  that,  whereas 
in  general  the  mine-owner  is  sufficiently  protected  by  being  left 
to  win  his  minerals  as  he  pleases  if  the  undertakers  will  not 
compensate  him  for  re&aining  from  working,  in  the  case  of 
waterworks  he  may  bring  disaster  on  his  mine  if  he  continues 
to  work.  It  is  true  that  by  sect.  27  the  same  right  of  action  is 
reserved  to  him  for  damage  occasioned  to  his  mines  by  the 
waterworks  as  he  would  have  had  if  they  had  not  been  con- 
stracted  or  maintained  under  Parliamentary  authority ;  but  it 
is  urged  with  force  that  this  can  hardly  be  said  to  be  an  absolute 
protection  to  the  mineK)wner. 

I  folly  feel  the  weight  of  the  arguments  urged  before  your 
Lordships  by  the  appellants ;  but,  on  the  other  hand,  I  find  it 
impossible  not  to  be  impressed  by  the  fetct  that  the  legislature, 
in  a  Waterworks  Act,  has  enacted  this  code  relating  to  mines,  and 
has  added  to  it  a  reservation  of  rights  of  action,  which  is  not  to 
be  found  in  the  similar  mining  clauses  contained  in  the  Bailways 
Glauses  Acts.  And  I  think  it  will  be  seen,  when  the  matter  is 
caiefolly  considered,  that  there  is  insuperable  difficulty  in  the 
way  of  sustaining  the  right  to  the  compensation  claimed,  and, 
at  the  same  time,  giving  due  e£fect  to  the  provisions  relating  to 
mines,  at  least  without  involving  the  risk  of  serious  injustice. 
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H.L.(E.)       The  arbitrator  here  found  that  if  the  undertakers  purchase 

1890        and  retain  in  situ  the  thirty-five  acres  of  the  Middleton  seam, 

HoLLiDAT    ^0^  which  they  gave  noticoi  and  no  other  coal  in  that  or  any 

Matob.  &c    ^^^^^  seam,  the  appellants  could  not  safely  get  more  than  fifty  per 

OF  BoBouGH  cent,  of  the  cannel  and  black  coal  under  the  reservoir  and  within 

FIELD.      twenty  yards  of  its  boundary,  and  he  assessed  compensation  upon 

Loid  Hmdieii.  ^^  basis.    What,  the  respondents  ask,  is  to  happen  when  the 

""^        mine-owner's  workings  come  within  the  prescribed  distance,  and 

he  gives  statutory  notice  of  his  intention  to  work  ?    Are  they  to 

be  bound  to  compensate  him  as  if  he  had  already  received  nothing 

in  respect  of  a  limitation  of  his  mining  rights  ?    And  if  they 

are  content  that  he  should  work  the  50  per  cent,  which  the 

arbitrator  considered  might  be  worked  with  safety,  what  means 

are  there  of  compelling  him  to  refrain  from  working  the  residue  ? 

These  considerations  do  not,  owing  to  the  statement  of  facts  by 

the  arbitrator,  present  to  my  mind  an  insuperable  difficulty  in 

the  peculiar  circumstances  of  the  present  case.    There  is  more 

force  in  the  objection  that  the  effect  of  the  award  is  to  withdraw 

from  the  undertakers  the  determination  what  seams  should  be 

worked  and  what  left  for  the  support  of  their  works,  and  to 

transfer  it  to  the  arbitrator,  whereas  they,  by  selecting  different 

seams,  might,  perhaps,  have  afforded  the  required  support  as 

effectually  and  more  economically.    And,  moreover,  the  result  is 

to  compel  payment  at  once  on  the  basis  that  workings  will  be 

interfered  with  which  might  never  be  undertaken*     Whether 

these  considerations  would  be  sufficient  to  conclude  the  case 

against  the  appellants  if  an  award  under  the  statute  would  always 

shew  on  its  face  the  basis  on  which  the  arbitrator  had  assessed 

compensation  and  the  minerals  which  he  had  assumed  must  be 

left  for  the  support  of  the  sui&ce,  it  is  needless  to  inquire.     The 

argument  of  the  appellants  appears  to  me  to  lose  sight  of  the 

fact  that  the  statute  does  not  compel  any  such  course.     The 

statement  was  only  made  in  the  present  case  to  raise  a  legal 

point.    An  arbitrator  assessing  compensation  under  sect.  6  would 

be  under  no  obligation  to  shew  on  the  face  of  his  award  the 

mode  in  which  he  had  arrived  at  the  sum  assessed,  or  the  basis 

on  which  he  had  proceeded.    And  there  would,  I  think,  be  no 

mode  of  compelling  him  to  do  so.    All  that  the  award  would 
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shew  would  be  that  he  had  assessed  a  certain  axnoiLnt  of  compen-    H.  L.  (E.) 
sation  as  due  to  the  claimants.    It  is  necessary  to  bear  this  in       isoo 
mind  in  considering  the  appellants'  contention,  and  to  see  how  it    holuday 
would  work  in  the  ordinary  case.     Suppose  after  a  sum  has  ur    ^'  a 
been  awarded  and  paid  to  the  mine-owner  as  compensation,  he  of  Bobouqh 
approaches  with  his  workings  the  prescribed  distance,  and  gives      field.  ' 
the  undertakers  the  statutory  notice.    What  means  would  there  Loid'^Miieu. 
be  of  ascertaining  how  much  of  the  minerals  the  arbitrator  had 
contemplated  must  be  left  when  assessing  compensation,  or  of 
restraining  the  mine-owner  from  working  the  minerals  in  respect 
of  the  necessity  for  leaving  which  he  had  been  paid,  or  of  securing 
that  he  was  not  paid  a  second  time  in  respect  of  the  same 
minerals  ?    Besort,  it  may  be  said,  could  be  had  to  the  evidence 
given  before  the  arbitrator,  but  this  would  probably  have  been 
conflicting,  and  the  arbitrator  may  not  be  in  a  position,  even  if 
inquiry  of  him  were  legitimate,  to  afford  the  information.    These 
considerations  appear  to  me  strong  to  shew  that  the  legislature 
intended  such  questions  of  compensation  as  that  which  is  in 
controversy  in  the  present  case,  to  be  dealt  with  exclusively  under 
the  special  enactments  relating  to  mines. 

And  I  think  the  real  answer  to  the  difficulty  suggested  by  the 
appellants,  which  I  admit  to  be  a  weighty  one,  is  this,  that  the 
legislature  may  have  thought  that  the  self-interest  of  the  water- 
works owners  would  be  calculated  to  insure  their  securing  suffi- 
cient support  for  their  reservoirs  and  other  works,  and  that  this, 
coupled  with  the  provision  that  nothing  in  the  Act  should  prevent 
their  being  liable  ^'  to  any  action  or  other  legal  proceeding  to 
which  they  would  have  been  liable  for  damage  or  injury  occa- 
sioned by  their  works  if  these  had  not  been  constructed  under 
the  authority  of  Parliament,"  was  a  sufficient  [^security  for  the 
mine-owner. 

I  ought  to  add  a  word  or  two  with  reference  to  clause  25.  Sup- 
posing that  clause  to  be  applicable  to  such  a  case  as  the  present, 
I  do  not  think  the  time  has  yet  arrived  for  assessing  compensa- 
tion under  it.  The  earlier  words  of  the  section  certainly  seem 
to  limit  somewhat  narrowly  the  later  provisions.  But  the  clause 
is  clumsily  and  inartificially  drawn,  and  it  is  possible  that  these 
latter  words  may  be  capable  of  a  broader  construction  than  that 
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H.  li.  (R)    whieh  at  [fiist  suggests  itself.    I  do  not  think  this  clear  enough 

iseo       to  rest  my  judgment  upon  it,  though  it  would  to  my  mind  get 

HoulmiLT    ^^  ^^  ^  difficulty  if  such  a  construction  could  be  adopted.    AU 

Mayo'  &a    ^^^  ^  desire  to  do  is  to  express  no  opinion  which  could  preclude 

OF  BoBouoH  the  contention  hereafter,  that  if  the  mine  would  be  endangered 

FIELD.      by  the  working  of  the  minerals,  and  the  respondents  refuse  to 

Lom  Hmdieu.  make  compensation  under  the  earlier  sectionsi  it  may  be  claimed 

under  this  one. 

Upon  the  whole,  I  feel  constrained  to  the  conclusion  that  the 
judgment  appealed  from  ought  to  be  affirmed. 

LOBD  MOBBIS : — 

My  Lords,  I  am  of  opinion  the  word  "  lands  "  in  sect.  6  of  the 
Waterworks  Clauses  Act,  1847,  includes  **  mines ; "  but  I  am  also 
of  opinion  that  the  Mines  Glauses  of  the  same  Act,  sect.  18  and 
following  sections,  must  be  held  to  govern  the  rights  of  under- 
takers and  mine-owners  in  relation  to  waterworks  undertakings. 
I  am  further  of  opinion  that  sect.  25  does  not  include  an  injury 
to  the  mines  apprehended  by  the  mine-owner  such  as  present 
compensation  is  sought  for  in  this  case  by  him. 

The.  reasons  for  arriving  at  these  conclusions  were  so  clearly 
and  fully  set  forth  in  the  judgments  of  my  noble  and  learned 
friends  Lord  Watson  and  Lord  Herschell,  which  I  have  had  the 
advantage  of  reading,  that  I  found  I  could  not  add  anything.  I 
concur  that  the  order  appealed  from  should  be  affirmed. 

Upon  the  application  of  Sir  B.  WAster  A.-Gr.  for  the  appel- 
lants, the  question  of  costs  arising  under  sect.  34  of  the  Lands 
Glauses  Act  1845  was  reserved  for  argument.  The  Gourt  of 
Appeal,  being  of  opinion  that  the  costs  in  the  Divisional  Court 
and  in  the  Gourt  of  Appeal  were  incidental  to  the  arbitration,  had 
made  no  order  as  to  costs  (1). 

Order  of  the  Court  of  Appeal  affirmed  and  appeal 
dismissed:  The  question  of  costs  reserved  for 
argument  at  the  Bar* 

Lords'  Joumah  15th  December  1890. 
(1)  20Q.B.D.atp.721. 
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The  parties  haying  afterwards  agreed  as  to  the  costs,  that  H.li.(B.) 
question  was  not  argned ;  and  upon  a  petition  of  the  appellants       1890 

(consented  to  by  the  respondents)  it  was  ordered  that  each  party  holudat 

pay  their  own  costs  in  the  appeal.  Matob.  &o 

OV  BOBOUGH 

Solicitors  for  appellants :  Williamson,  EiU  &  Go.,  fw  T.  &  H.    ^\^^ 
Qreenwood  Teale,  Leeds.  

Solicitors  for  respondents :  Torr,  Janeways,  OrilMe,  &  Oddie, 
for  Stewart  &  Sons,  WaJcefidd. 
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THE   GOVERNOE    AND    COMPANY   OF  \  h.l.(B.) 

THE  BANK  OP  ENGLAND     .     .     .         hAppuLLAirrs ;        ^^ 


^^gQ  Mcurek  5. 

VAGLIANO  BEOTHEES Eespondents. 

BUI  of  ExchaTige — Estoppel — NegligeTice — Bdnker — Forgery  of  Name  of  Payee 
— Payee  **  a  fictitious  or  non-existing  person  " — Knowledge  of  Aooepiar — 
Fictitious  BUl^BiOs  of  Exchange  Act  1882  (46  &  46  Vict.  c.  61)  «.  7 
sulh^.  3. 

The  effect  of  sect.  7  sub-s.  3  of  the  Bills  of  Exchange  Act  1882  (46  &  46 
Yict.  c.  61)  is  that  a  bill  may  be  treated  as  payable  to  bearer  where  the 
person  named  as  payee  and  to  whose  order  the  bill  is  made  payable  on  the 
face  of  it  is  a  real  person  but  has  not  and  never  was  intended  by  the 
drawer  to  have  any  right  upon  it  or  arising  out  of  it;  and  this  is  so 
though  the  bill  (so  called)  is  not  in  reality  a  bill  but  is  in  fact  a  docu- 
ment in  the  form  of  a  bill  manufactured  by  a  person  who  forges  the 
signature  of  the  named  drawer,  obtains  by  fraud  the  signature  of  the 
acceptor,  forges  the  signature  of  the  named  payee,  and  presents  the  docu- 
ment for  payment,  both  the  named  drawer  and  the  named  payee  being 
entirely  ignorant  of  the  circumstances. 

A  series  of  documents  so  manutactured  were  made  payable  at  the 
acceptor's  bank,  and  the  amounts  were  paid  over  the  counter  to  the  forger 
or  his  agent  by  the  bank  bon&  fide  and  in  pursuance  of  letters  of  advice 
fdgned  by  the  acceptor,  whose  signature  thereto  was  fraudulently  obtained 
by  the  forger,  a  clerk  in  the  employment  of  the  acceptor  : — 

Eeldf  that  the  bank  was  entitled  to  debit  its  customer,  the  acceptor, 
with  the  amoimts,  although  paid  to  the  forger  or  his  agent  and  not  to 
a  bonft  fide  holder  of  the  documents  for  value  or  to  any  person  who  could 
sue  the  acceptor  upon  them  :— 

By  Lord  Halsbury  L.O.  and  by  Lords  Watson,  Herschell,  Macnaghten, 
and  Morris,  on  the  ground  that  the  kiamed  payee  was  a  fictitious  or  non- 
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existing  person  within  the  meaning  of  the  Bills  of  Exchange  Act  1882 
(sect  7  8ub-6.  8)  and  that  the  documents  might  be  treated  as  bills  payable 
to  bearer;  also 

By  Lord  Halsbury  L.G.  and  by  the  Earl  of  Selbome  and  Lords  Watson, 
and  Macnaghten  for  reasons  turning  on  the  conduct  of  the  parties. 

The  decisions  of  Charles  J.  (22  Q.  B.  D.  103)  and  of  the  Court  of  Appeal 
(23  Q.  B.  D.  243)  reversed  on  the  above  grounds. 

Eeldf  contra  by  Lords  Bramwell  and  Field  that  a  banker  cannot  charge 
his  customer  with  the  amount  of  a  bill  paid  to  a  person  who  had  no  right 
of  action  against  the  customer,  the  acceptor:  that  the  payee  was  not 
fictitious  or  non-existent,  and  that  the  documents  could  not  be  treated  a? 
bills  payable  to  bearer  within  sect.  7  sub-e.  3  of  the  Act;  that  the  conduct 
of  the  parties  did  not  entitle  the  bank  to  debit  the  acceptor  with  the 
amounts ;  and  that  the  decisions  below  ought  to  be  affirmed. 

Appeal  from  a  decision  of  the  Court  of  Appeal  (Cotton, 
Lindley,  Bowen,  Fry,  and  Lopes  L. JJ.,  Lord  Esher  M.R.  dis- 
senting (1)  )  which  affinned  the  decision  of  Charles  J.  (2). 

The  facts  are  fully  stated  in  the  report  of  the  decision  of 
Charles  J.  and  are  also  disoussed  in  the  judgments  in  this  House. 
The  arguments — all  or  most  of  them — also  appear  from  the 
judgments^  but  the  following  short  account  may  be  useful  to 
some  readers. 

1890.  June  16,  17,  19,  20,  23,  24,  26,  27.  Sir  B.  Webster 
A.G.  and  E.  J).  Greene  Q.C.  (E.  H.  Pollard  and  B.  M.  Bray  with 
them)  for  the  appellants : —    , 

The  bank  has  a  good  defence  to  this  action  both  under  the 
Bills  of  Exchange  Act  1882  s.  7  sub-s.  3  and  by  estoppel  or 
conduct.  The  Court  of  Appeal  proceeded  on  Bobarta  y.  Tucker  (3), 
but  that  case  does  not  apply.  There  there  was  a  real  payee 
named  by  a  real  drawer,  payment  to  whom  or  to  whose  order 
alone  could  have  enabled  the  acceptor  to  charge  the  drawer. 
'  Here  there  was  no  real  drawer  or  payee,  nor  any  person  payment 
to  whom  or  to  whose  order  would  have  enabled  the  acceptor  to 
charge  the  supposed  drawer. 

The  only  person  entitled  to  name  the  payee  of  a  bill  is  the 
drawer.  The  acceptor  contracts  to  pay  the  person  named  by  the 
drawer  and  authorizes  his  banker  to  pay  accordingly.  In  the 
present  case  there  was  no  genuine]transaction  in  respect  of  which 

(1)  23  Q.  B.  D.  243.  (2)  22  Q.  B.  D.  108.  (3)  16  Q.  B.  560. 
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the  bills  were  drawn:  no  genuine  drawer  or  payee:  the  bills 
were  a  sham  from  beginning  to  end.  Vagliano  by  accepting  is 
estopped  from  denying  the  validity  of  the  drawer's  signature, 
but  the  forger  of  a  drawer's  name  is  not  a  legal  drawer  and  cannot 
make  of  the  nominal  payee  a  genuine  payee.  C.  Fetridi  &  Co., 
the  supposed  payees,  had  no  interest  in  the  bills,  no  right  to 
indorse  them  or  be  paid  upon  them :  no  person  had  any  such 
right ;  and  Yagliano,  who  had  no  right  to  require  any  one's 
indorsement,  gave  the  bank  authority  to  pay  the  bearer,  there 
being  no  person  who  could  have  a  better  title.  It  is  immaterial 
that  C.  Fetridi  &  Co.  were  real  people :  they  were  none  the  less 
fictitious  payees  of  these  bills,  haying  no  interest  in  the  bills. 
This  being  so  the  bills  must  be  treated  as  payable  to  bearer 
under  the  Bills  of  Exchange  Act  1882  s.  7  sub-s.  3  which 
enacts  that  ''where  the  payee  is  a  fictitious  or  non-existing 
person  the  bill  may  be  treated  as  payable  to  bearer."  The 
Court  of  Appeal  held  that  ''  fictitious  "  meant  ''  to  the  know- 
ledge of  the  acceptor,"  but  where  is  the  warrant  for  adding  these 
words  ?  The  knowledge  of  the  acceptor  cannot  make  the  payee 
more  or  less  fictitious.  Such  a  construction  is  inconsistent  with 
the  scheme  of  the  Act,  and  on  this  point  sect.  3  sub-s.  1,  sect.  5, 
sect.  10  sub-s.  2,  sect  IT^  sect  22  sub-s.  2,  sect  29  and  sect  41 
sab-s.  2  should  all  be  looked  at  A  holder  of  one  of  these  bills, 
who  had  given  value  for  it  without  notice,  could  have  sued 
Yagliano  on  it,  and  the  bank  would  therefore  have  been  dis- 
charged by  paying  to  such  a  holder.  The  bank  is  not  the  less 
discharged  by  paying  without  notice  a  holder  who  became 
possessed  of  the  bill  by  fraud.  The  use  of  a  real  name  owned 
by  one  or  more  people  does  not  turn  a  fictitious  payee  into  a  real 
payee :  Stone  v.  Freeman  (1) ;  OoUts  v.  Emett  (2). 

The  Court  of  Appeal  reviewing  some  of  the  cases  upon 
fictitious  payees  prior  to  the  Act  of  1882, — ^viz.:  QibBonyMinet  (8) ; 
Gibson  v.  Eimter  (4) ;  Mead  v.  Young  (5) ;  Bennett  v.  Farndl  (6) ; 
Cooper  V.  Meyer  (7) ; — held  that  before  the  Act  a  bill  made  payable 
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(1)  1  H.  Bl.  317,  n. 

(2)  Ibid.  313. 

(3)  Ibid.  569,  688. 


(4)  2  H.  Bl.  187,  288. 

(5)  4  T.  R.  28. 

(6)  1  Camp.  130, 180,  c. 
(7)  10  B.  &  C.  468. 
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H.  L.  (B.)  to  the  Older  of  a  fictitions  payee  could  be  treated  as  payable  to 
1891  bearer  as  against  the  acceptor  or  other  person  liable  where  the 
acceptor  or  snch  person  knew  the  payee  to  be  fictitious.  But 
the  above  cases  do  not  establish  that  proposition,  and  even  if 
they  did  the  Act  of  1882  has  left  out  the  words  ''  to  the  know- 
ledge of  the  acceptor/'  and  the  omission  is  significant.  The  law 
before  the  Act  is  not  as  the  respondents  contend.  See  PhUUps 
T.  Im  Thvm  (1).  There  the  acceptor  upon  protest  of  a  bill  for 
the  honour  of  the  drawer  was  held  estopped  from  alleging  in 
answer  to  an  action  by  the  indorser  that  the  payee  was  fictitions 
and  that  he  (the  acceptor)  was  ignorant  of  that  when  he  accepted 
it    See  also  London  &  Souih-Wedern  Bank  t.  Wentworth  (2). 

Further,  the  conduct  of  Yagliano  precludes  him  from  saying 
that  these  payments  were  not  made  by  his  authority.  But  for 
his  negligence  these  bills  would  never  have  come  into  existence. 
With  a  proper  sjrstem  of  supervision  Glyka's  frauds  must  have 
been  discovered.  Yagliano  was  bound  to  know  the  signature 
of  his  customer  Yucina :  his  act  in  mistaking  the  forged  for  the 
real  signature  of  Yucina  was  the  real  cause  of  the  loss.  More- 
over the  payments  by  the  bank  were  made  in  pursuance  of 
Yagliano's  letters  of  advice  giving  the  dates,  numbers  and 
amounts  of  the  bills  which  were  coming  forward.  Of  the  two 
innocent  persons  Yagliano  ought  to  suffer,  his  negligence  being 
the  cause  of  the  loss.  In  such  an  action  the  plaintiff  ought  not 
to  recover  unless  it  is  against  conscience  for  the  bank  to  retain 
the  money :  Price  v.  Neal  (3).  The  bank  have  simply  acted 
without  negligence  as  Yagliano's  agents  in  paying,  having  been 
induced  to  pay  by  his  conduct.  Yagliano's  conduct  brings  the 
case  within  the  principle  of  Yowng  v.  Orote  (4).  As  to  BcmJc  of 
Ireland  v.  Evane  (5),  the  seal  of  the  corporation  was  ajffized  in 
fraud  and  without  the  knowledge  of  the  corporation.  The 
present  is  a  much  stronger  case :  Yagliano  himself  sighed  the 
bills  and  sent  them  out.  Neither  in  that  case  nor  in  Mayor f 
&c.  of  Staple  of  England  v.  Bank  of  England  (6)  did  the  facts 


(1)  18  0.  B.  (N.S.)  694 ;  Law  Rep.        (3)  3  Burr.  1856. 
1  0.  P.  463.  (4)  4  Bing.  263. 

(2)  5  Ex.  D.  96.  (5)  5  H.  L.  C.  389. 

(6)  21  Q.  B.  D.  160. 
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resemble  those  in  the  present  case.  Here  the  negligence,  or  con- 
dnct,  of  Yagliano  was  the  proximate  canse  of  the  loss,  and  he  is 
therefore  estopped :  Bwom  y.  North  British  Amtralaricm,  Co.  (1) 
See  also  BaxendaU  y.  Beftmett  (2)  ;  Arnold  y.  Cheque  Bcmk  (3) ; 
HaUfax  Union  r.  Wheelwright  (4) ;  Orr  y.  Union  Bank  of  Seat- 
land  (5) ;  Ireland  y.  lAvingston  (6).  The  Court  of  Appeal  seem 
to  haye  held  that  the  bank  were  negligent  in  paying  the  bills 
across  the  counter  instead  of  through  a  banker ;  but  how  could 
they  refuse  payment  ?  Nor  if  it  were  negligence  could  it  be  set 
off,  as  the  Court  of  Appeal  seem  to  haye  held,  against  the 
negligence  of  Yagliano. 

Lastly,  the  pass  book  with  the  entries  of  these  payments,  and 
the  bills  themselyes,  were  returned  to  Yagliano  half  yearly.  He 
kept  the  bills  and  returned  the  pass  book  without  objection. 
This  amounted  to  a  settlement  of  account,  prima  £Btoie  at  all 
eyents :  Comnereial  Bank  of  Scotland  y.  JB&fni.(7). 

Sir  C.  BueseU,  Q.C.  and  Finlay,  Q.C.  (Hollams  with  them)  for 
the  respondents : — 

The  Act  of  1882  has  no  direct  and  only  an  incidental  relation 
to  this  question.  Sect.  7  sub-sectl  3  applies  only  to  real  bills, 
which  these  are  not.  The  law  prior  to  the  Act  is  correctly  stated 
in  Story  on  Bills,  ss.  56,  200,  cited  in  the  judgment  of  the  Court 
of  AppeaL  (8)  It  is  the  assent  of  the  acceptor  which  alone 
could  estop  him  from  denying  that  the  bill  was  payable  to 
1)earer.  That  is  the  test ;  not  the  intention  of  the  drawer.  This 
was  established  by  Qibson  y.  Minet  (9) ;  Oibeon  y.  Htmler  (10) ; 
and  the  other  cases  already  referred  to.  And  it  is  for  the 
appellants  to  make  out  that  the  Act  has  altered  the  law.  Where 
a  principal  authorizes  his  bankers  as  his  agents  to  pay  his 
acceptances,  they  are  justified  as  against  him  in  paying  the 
person  who  can  giye  a  yalid  discharge.  The  authority  is  to 
pay  according  to  the  tenor  of  the  bill,  that  is  in  the  present 
case  to  the  payees  or  their  order.    Here  C.  Fetridi  &  Co.,  of 

(1)  2  H.  &  0. 175, 182.  (6)  Law  Rep.  5  H.  L.  395. 

(2)  3  Q.  B.  D.  525.  (7)  3  Macq.  643,  651. 

(3)  1  0.  P.  D.  678.  (8)  23  Q.  B.  D.  257. 

(4)  Law  Bep.  10  Ex.  183.  (9)  1  H.  Bl.  569. 

(5)  1  Maoq.  513.  •    (10)  2  H.  Bl.  187,  288. 
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Constantinople,  were  named  as  the  payees.  They  were  well 
known  to  Yagliano  as  old  customers,  and  bat  for  the  fact  of  that 
knowledge  Yagliano  would  not  have  accepted.  They  were  real 
persons,  as  real  as  Yucina  the  drawer,  and  known  to  Yagliano 
to  be  so.  The  fraud  of  Glyka  cannot  turn  them  into  fictitious 
persons.  It  has  been  argued  by  the  appellants  that  C.  Petridi 
&  Go.  had  nothing  to  do  with  these  bills  and  could  not  have 
indorsed  them,  and  that  a  good  title  could  not  haye  been  made. 
But  that  is  not  impossible.  The  indorsement  of  G.  Petridi  &  Co. 
might  have  been  procured  by  some  clerk  of  their  own  acting  in 
concert  with  Glyka.  Or  they  might  have  bought  the  drafts 
(before  acceptance)  in  order  to  remit  money  to  London.  Or 
lastly,  they  might  have  dishonestly  indorsed  the  bills.  In 
either  of  these  three  ways  a  good  title  could  have  been  made. 
The  appellants  have  therefore  fedled  to  shew  that  C.  Petridi 
&  Co.  were  **  fictitious  or  non-existing  "  within  the  meaning  of 
the  Act.  **  A  fictitious  person "  means  a  person  who  has  neyer 
existed.  ''A  non-existing  person"  means  one  who  did  exist 
but  no  longer  exists.  The  words  of  the  Act  are  not  '*  a  fictitious 
or  non-existing  payee,"  but  ''a  fictitious  or  non-existing  person," 
a  [material  distinction.  But  assuming  C.  Petridi  &  Co.  to  be 
fictitious  or  non-existing  persons,  sect.  7  sub-s.  3,  in  saying 
that  the  bill  may  be  treated  as  payable  to  bearer,  means  in  the 
hands  of  a  holder  in  due  course,  a  lawful  holder  for  value.  The 
bonk  therefore  is  not  discharged  by  paying  Glyka  who  was  not 
a  holder  in  due  course.  That  the  legislature  did  not  intend  to 
protect  banks  in  such  a  case  as  the  present  is  shewn  by  sect.  60 
which  protects  them  in  the  case  of  cheques  only.  The  object 
of  the  advice  notes  on  which  so  much  stress  is  laid  by  the 
appellants  was  simply  that  the  bank  might  have'  money  ready 
to  meet  the  bills  and  to  inform  the  bank  that  the  acceptance 
was  genuine  and  that  Yucina  was  the  drawer.  The  appellants 
insist  that  Yagliano  represented  to  them  that  the  bills  were 
properly  put  into  circulation.  But  suppose  Glyka  had  obtained 
a  genuine  draft  of  Yucina's  and  had  afterwards  forged  the 
payee's  indorsement,  it  could  have  been  said  with  as  much  truth 
that  Yagliano  had  made  that  representation.  Yet  it  would 
have  been  of  no  force,  for  in^  that  case  the  payee  would  clearly 
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not  have  been  fictitious.  The  case  comes  back  therefore  to  the 
question  whether  the  acceptor  knew  the  payee  to  be  a  fictitious 
person.  Bobarts  v.  Ttieker  (1)  applies  to  the  present  case,  and 
the  dicta  of  Maule  J.,  during  the  argument,  upon  forged  indorse- 
ments and  as  to  the  banker  having  a  reasonable  time  to  inquire 
whether  an  indorsement  is  genuine,  are  in  favour  of  the  re- 
spondents. As  to  negligence,  Yagliano  was  not  guilty  of  any 
negligence,  at  least  of  any  which  caused  the  loss :  it  was  not 
negligence  in  or  connected  with  the  transaction.  On  the  other 
hand  the  bank  was  guilty  of  negligence  in  paying  such  large 
sums  over  the  counter  instead  of  through  a  bank,  and  after  the 
attention  of  one  of  the  bank  clerks  had  been  directed  to  this 
very  circumstance. 
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Sir  B.  Webster  A.G.,  in  reply  :— 

There  is  no  authority  for  the  obiter  dictum  of  Maule  J.,  that 
a  banker  has  a  reasonable  time  for  inquiry  into  the  genuineness 
of  an  indorsement. 

Whether  a  payee  is  real  or  fictitious  must  depend  on  the 
intention  of  the  drawer.  K  the  drawer's  name  is  forged  and  the 
bill  is  a  fiction,  there  can  be  no  real  payee  though  the  named 
payee  be  a  real  person.  A  banker  takes  the  risk  of  the  indorse- 
ments being  forged  on  a  genuine  bill;  but  the  Legblature 
cannot  have  intended  to  impose  such  a  risk  where  the  bill  is 
forged. 

The  House  took  time  for  consideration. 

1891.  Mar.  5.    Lord  Halsburt  L.C.  :— 

My  Lords,  the  simple  question  in  this  case  is  whether  the 
plaintifiTs  bankers  have  paid  away  the  plaintiff's  money  under 
such  circumstances  as  enable  him  to  refuse  to  acknowledge  the 
payments  as  made  on  his  lehalf.  Each  of  the  parties  is  innocent 
of  any  wiKul  default.  They  are  both  free  from  any  suspicion  of 
bad  fiEUth ;  but  the  banker  has  paid  away  and  placed  to  the  debit 
of  his  customer  a  sum  of  £71,500,  while  the  customer  was  not 


(1)  16(l.B.D.676,677,678. 
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1891        ment  of  that  smn  on  his  behalf. 

Bmow        ^^  authority  to  pay,  which  was  relied  npon  by  the  bankers  as 

England    justifying  the  payments,  was  written  documents  in  the  form  of 

Vaotjaho    biUs  of  exchange,  and,  though  they   were  not  really  biUs  of 

—    '    exchange  at  all,  it  is  important  to  bear  in  mind  what  a  real  bill 

L.C.  ^'  of  exchange  would  import  to  the  mind  of  a  person  to  whom  it 

■"^       was  sent  for  payment. 

Now,  apart  from  the  particular  machinery  by  which  this  trans- 
action was  effected,  it  will  not  be  denied  that  a  principal  who 
has  misled  his  agent  into  doing  something  on  his  behalf  which 
the  agent  has  honestly  done,  would  not  be  entitled  to  claim 
against  the  agent  in  respect  of  the  act  so  done ;  and  upon  this 
branch  of  the  case  the  question  is  whether  the  agent  was  misled 
into  doing  the  act  by  the  default  of  the  principal :  see  Ireland  t. 
Livingston  (1). 

I  will  treat  the  transaction  for  the  sake  of  clearness  as  if  it 
were  a  single  payment.  Could  it  be  doubted  that  if  the  two 
parties  met,  and  by  word  of  mouth  the  customer  had  said  to  his 
banker,  ''There  is  a  bill  coming  due  to*morrow  of  such  and 
such  an  amount;  it  is  drawn  on  me  by  a  customer  of  mine 
named  Yucina,  and  will  be  presented  for  payment  at  your  bank 
to-morrow,"  that  such  a  statement  was  calculated  to  put  the 
banker  off  his  guard  and  be  likely  to  induce  him  to  act  as 
he  did  act  ?  Does  it  make  any  difference  that  the  words  were  not 
spoken,  but  upon  its  face  the  document,  reaching  the  banker's 
hands  by  the  act  of  the  customer,  in  which  phrase  I  include  the 
course  of  Yagliano's  business,  said  this  as  plainly  as  if  the  words 
had  been  spoken?  Yucina,  in  fact,  had  not  drawn  any  such 
bill.  There  was  no  transaction  between  Yagliano  and  Yucina 
such  as  the  instrument  in  question  purported  to  effect,  and  yet 
this  was  the  written  statement  which  upon  the  hioe  of  the 
instrument  Yagliano  made  to  the  bank. 

Further,  by  a  separate  and  independent  writing,  Yagliano  told 

the  bank  that  such  a  bill  of  exchange  for  such  an  amount  was 

becoming  due,  and  would  have  to  be  paid  out  of  his  account.   No 

such  bill  of  exchange  existed,  although  a  fietlse  document  corres- 

(l)XawBep.5AX.a9S. 
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ponding  in  all  particulars  was  accredited  hj  Yagliano  in  writing    H.  L.  (£.) 
his  acceptance  upon  it.  I89i 

In  estimating  the  effect  upon  an  agent's  mind,  it  must  of     bank'of 
conrse  be  remembered,  that  though  I  have  here  for  clearness    ^^^^^^ 
spoken  of  it  as  a  single  transaction,  it  is  a  transaction  repeated    Vaoluko 
forty-three  times  and  spread  over  a  considerable  period.    The       — 
false  documents  were  paid,  duly  debited  to  the  customer,  and        l.g. 
duly  entered  in  his  pass-book,  and  so  jGar  as  the  banker  could       ""* 
know  or  conjecture  brought  to  his  knowledge  on  every  occasion 
upon  which  the  payment  was  made  and  the  bills  returned. 
Further,  on  each  occasion  when  these  false  documents  were,  by 
what  I  have  called  the  act  of  the  customer,  permitted  to  reach 
the  bank  for  payment,  they  were  accompanied  with  a  considerable 
number  of  other  genuine  bills  of  exchange,  many  of  them  drawn 
by  Yucina,  and  regularly  entered  in  the  notice  of  bills  about  to 
become  due,  tc^ether  with  the  false  documents  in  question. 

My  Lords,  it  seems  to  me  impossible  to  dispute  that  this  was, 
in  fact,  a  misleading  of  the  bankers.  I  pass  by  for  the  moment 
the  question  whose  default  it  was,  for  the  purpose  of  considering 
the  proposition  which  has  found  favour  with  one  of  your  Lord- 
ships, and  which  I  will  not  dispute,  that  the  carelessness  of  the 
customer,  or  neglect  of  the  customer  to  take  precautions,  un* 
connected  with  the  act  itself,  cannot  be  put  forward  by  the 
banker  as  justifying  his  own  de&ult.  In  order  to  make  the 
cases  of  the  Bank  of  Ireland  v.  Trustees  of  Evans*  Chartties  (1), 
and  the  Mayor,  <&c,,  of  Merehants  of  the  Staple  of  England  v.  Bank 
of  England  (2),  authorities  in  this  case,  it  would  be  necessary  to 
asBome  that  the  plaintiffs  in  those  cases  had  by  some  voluntary 
act  of  their  own  given  credit  and  the  appearance  of  genuineness 
to  the  particular  powers  of  attorney  which  were  forged  in  those 
cases,  and  if  they  had,  I  very  much  doubt  whether  the  decision 
would  have  been  what  it  was ;  but  no  such  fact  appeared ;  all  the 
parties  whose  negligence  was  relied  on  had  done,  was  to  leave 
their  seal  cairelessly  in  the  custody  of  the  person  who  abused  his 
trust  These  decisions  therefbre  do  not  seem  to  me  to  touch  the 
case. 

But  how  can  it  be  said  in  this  case  that  the  de£Ault  is 

(l)W5LIi.0.«».  "  t2)"a'Q.'B.UteR). 
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H.  L.  (E.)  unconnected  with  the  act  ?   The  very  thing  which  the  banker  does 

1891  is  induced  by  the  fault  of  the  customer.    Was  not  the  customer 

Bakk  of  bound  to  know  the  genuineness  of  Yucina's  draft  ?    Was  not  the 

England  eustomer  bound  to  know  whether  there  was  any  real  transaction 

Vaoltano    between  himself  and  Vucina,  effected  by  the  instrument  in  quea- 
jBbothsbs. 

tion  ?    Was  not  the  customer  bound  to  know  the  contents  of  his 

L.C.  "^'  own  pass-book  ?    Was  not  the  customer  bound  to  know  the  state 

of  his  account  with  Yucina  ?    It  certainly  is  very  strange  that  it 

should  be  suggested  that  without  any  responsibility  on  his  part 

he  should  be  entitled  to  accredit  forty-three  documents  to  his 

bankers  as  genuine  bills  when  he  had  the  means  of  knowledge  I 

have  indicated  that  no  one  of  them  was  a  bill  of  exchange  at  all, 

or  represented  any  transaction  between  Yucina  and  himaelfl 

The  bankers  paid  upon  these  documents,  and  they  paid  a 
person  who  was  not  entitled  to  receive  the  money.  There  was 
no  person  entitled  to  receive  it.  The  fact  that  it  reached  their 
hands  as  representing  a  mercantile  transaction  in  which  some- 
body was  to  be  paid  was  itself  a  misleading  of  them ;  and  that 
it  did  reach  their  hands  purporting  to  represent  such  a  trans- 
action arose  from  the  mode  in  which  Mr.  Yagliano's  business  was 
conducted  by  those  responsible  for  it. 

I  have  designedly  avoided  calling  these  documents  bills  of 
exchange.  They  were  nothing  of  the  sort.  But  if  they  had  got 
into  the  hands  of  an  innocent  owner  for  value  without  notice, 
Yagliano  would  undoubtedly  have  been  responsible  upon  them ; 
for  he  had  given  them  a  genuineness  as  against  himself  by 
accepting  them. 

Now,  when  it  is  insisted  that  the  bankers  are  responsible 
because  they  did  not  pay  the  person  indicated  as  payee,  one  is 
induced  to  inquire  whether  Mr.  Yagliano  or  any  other  merchant 
would  have  expected  that  any  inquiry  should  be  made  as  to  the 
genuineness  of  Fetridi's  signature  Suppose  they  had  been 
genuine  signatures  of  Petridi  and  the  bills  had  been  dishonoured 
while  the  bankers  were  making  inquiries,  would  not  Mr.  Yag- 
liano have  had  grave  ground  for  complaint  against  the  bankers 
who  had  allowed  his  credit  to  be  thus  disturbed?  I  think. each 
of  the  parties  to  the  transaction  must  be  taken  to  have  known 
the  ordinary  course  of  mercantile  affairs,  and  it  is  manifest  that 
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no  banker  could  hesitate  to  pay  such  bills  as  came  to  him^  so    H.  L.  (E.) 
accredited  as  they  were  by  Mr.  Yagliano's  acceptance,  without       isui 
throwing  the  whole  mercantile  world  into  confusion.  Bank'of 

I  am  not  intending  to  throw  any  doubt  upon  the  propriety  of    Enqlamd 
the  decision  in  Bcbarts  v.  Tuoker  (I),  nor  am  I  prepared  to  assent     Vagliano 

to  the  proposition  that  it  is  a  harsh  decision.    A  customer  tells        

his  banker  to  pay  a  particular  person ;  the  banker  pays  some  one  ^^  lTc!^^^' 
else,  and  it  would  seem  to  follow  as  a  perfectly  just  result  that  ""^ 
the  banker  should  be  called  upon  to  make  good  the  amount  he 
has  so  erroneously  paid.  But  what  relation  has  such  a  decision 
to  a  case  where  a  thing  which  bears  the  form  and  semblance  of  a 
known  commercial  document  like  a  bill  of  exchange  gets  by  the 
act  of  the  customer  into  the  hands  of  the  banker,  where  there  is 
no  real  drawer,  no  real  transaction  between  himself  and  the  sup- 
posed drawer,  and  where,  as  a.  matter  of  fact,  there  is  no  person 
who  in  the  proper  and  ordinary  sense  of  the  word  is  a  payee 
at  all? 

It  seems  to  me  that  if  all  these  circumstances,  acting  upon 
and  inducing  the  bankers  to  make  the  payments  they  did  make, 
are  acts  which  are  the  fault  of  the  customer,  it  is  the  customer 
and  not  the  banker  who  ought  to  bear  the  loss.  I  think,  under 
these  circumstances,  the  banker  did  what  was  usual  and  custo- 
mary with  bankers,  and  what  both  customer  and  banker  knew  to 
be  usual  and  customary  with  bankers,  as  far  as  the  payment 
without  inquiry  as  to  the  genuineness  of  the  indorsement  by 
Petridi  &  Oo.  was  concerned.  But  I  propose  to  deal  separately 
with  the  alleged  negligence  of  the  bankers,  or  at  all  events  the 
unusual  course  pursued  by  the  bankers  in  cashing  these  bills 
across  the  counter  and  paying  to  the  person  presenting  the 
document  for  payment  without  inquiry. 

My  Lords,  I  do  not  know  what  is  the  usual  course  among 
bankers,  and  I  should  doubt  whether  in  such  a  matter  it  would 
be  possible  to  affirm  that  any  particular  course  was  either  usual 
or  unusual  in  the  sense  that  there  is  some  particular  course  to  be 
pursued  when  circumstances  occur,  necessarily  giving  rise  to 
suspicion.  .  I  can  well  imagine  that  on  a  person  presenting 
himself  whose  appearance  and  demeanour  was  calculated  to 

.  (1)  16  Q.  B.  560, 
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H.  L.  (E.)  raise  a  suspicion  that  he  was  not  likely  to  be  entrusted  with 

1891  a  yaloable  document  for  which  he  was  to  receive  payment  in 

Bank  of  c^b,  I  should  think  it  would  be  extremely  probable  that  whether 

EsoLAHD  ^j^g  document  were  a  cheque  payable  to  bearer  for  a  large 

Yaoluno    amount  or  a  bill,  the  counter-clerk  and  banker  alike  would  hesi- 
Bbothebs. 
—       tate  very  much  before  making  payment.    However,  I  will  assume 

h-c,  '  the  course  pursued  in  this  case  to  be  somewhat  unusual,  and  that 
'  this  is  proved  by  the  bankers  themselves,  though  the  counter- 
clerk  gives  a  different  reason  why  the  clerks  called  the  attention 
of  their  immediate  superior  to  the  circumstance,  and  he  in  his 
turn  called  the  attention  of  Mr.  Yagliano's  representative.  In 
doing  so  it  appears  to  me  to  have  relieved  the  bankers  from  any 
accusation  of  having  hastily  or  carelessly  paid  these  bills.  What 
could  the  bankers  know  of  the  particular  transactions  of  Messrs. 
Yagliano  ?  But  Mr.  Yagliano,  when  it  was  communicated  .to 
him  or  to  his  representative,  would  be  surely  the  best  person  to 
judge  whether  there  was  anything  calculated  to  give  rise  to  sus- 
picion in  the  facts  to  which  I  have  referred. 

My  Lords,  it  has  been  sought  to  minimise  the  effect  of  that 
communication  to  Mr.  Yagliano's  representative,  first  by  treating 
him  as  a  clerk  to  whom  such  a  communication  ought  not  to  have 
been  made,  and  secondly,  by  suggesting  that  Mr.  Ziffo  possibly 
indicated  that  he  was  a  person  not  fit  to  be  trusted,  since  he 
took  a  very  strange  view  of  what  was  or  was  not  calculated  to 
cause  suspicion  and  enforce  inquiry  as  to  these  bills.  But  what 
had  the  bankers  to  do  with  Mr.  Ziffo's  capacity  for  business  ? 
He  was  *Ur.  Yagl!an6*s  confidential  clerk,  duly  accredited  as 
sUdi.  After  one  or  two  of  the  bills  had  been  presented  and  paid 
in  the  manner  I  have  referred  to,  Mr.  Disney  thinks  it  right  to 
call  the  attention  of  Mr.  Ziffo  to  the  fact,  and  Mr.  Ziffo  replies  to 
the  information  that  they  are  presented  over  the  counter  and 
invariably  taken  in  bank  notes,  **  I  suppose  if  they  are  properly 
advised  you  must  pay  them.*'  Here  is  information  given  of  the 
very  fact  relied  on  to  the  confidential  representative  of  Mr.  Yag- 
liano, and  it  is  suggested  to  be  negligence  in  the  bank  tliat  after 
receiving  the  answer  I  refer  to  they  continued  to  pay  these  bills 
when  properly  advised  by  Mr.  Yagliano  himselt 
I  must  add  here  that  I  think  that  the  witness  truly  explained 
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his  inadvertent  use  of  the  woid  ^  indorsed  "  and  meant  to  say  H.  L.  (E.) 
''  advised."  Now  it  appears  to  me  that  whatever  case  might  be  1S91 
aaggested  against  the  bank  is  completely  answered  by  the  bank  bihs  of 
having  communicated  these  facts  to  a  person  occupying  such  a  ^<*^*^'"> 
position  in  Mr.  Yagliano's  house,  and  that  his  answer  was  such  Jaqliaho 
as  to  allay  any  suspicion  or  uneasiness  on  the  part  of  the  bank.  

My  Lords,  I  have  not  stopped  to  examine  minutely  the  l-c.  * 
contrast  between  Mr.  Ziffo's  evidence  and  that  of  the  bank's  ""^ 
official,  Mr.  Disney,  because  if  one  comes  to  examine  it  carefully 
there  is  no  real  contradiction.  One  witness  is  positive  as  to 
communications  actually  made,  and  the  other  only  meets  that 
positive  assertion  by  alleging  a  want  of  memory  of  any  such 
communication. 

One  other  point  has  been  made  at  your  Lordships'  Bar,  but  I 
think  under  circumstances  which  do  not  entitle  it  to  considerar 
tion.  It  is  said  that  the  course  of  post  ought  to  have  been 
known  to  the  bankers,  and  that  the  date  of  the  indorsements 
ought  of  itself  to  have  raised  suspicion.  Possibly,  if  there  was 
evidence  sufficient  to  prove  exactly  what  the  facts  are  as  to  the 
course  of  post  (and  notwithstanding  the  evidence  of  one  witness, 
I  am  not  satisfied  that  we  have  the  facts  accurately  as  to  the 
course  of  post),  a  serious  doubt  might  arise ;  but  it  is  enough  to 
say,  for  the  purposes  of  this  case,  that  that  point  appears  neither 
to  have  been  pressed  nor  argued  at  a  time  when,  by  proper  evi- 
dence, the  matter  could  have  been  left  beyond  doubt,  and  the 
circumstances  of  .exctise  for  not  observing  the  dates,  if  such 
excuse  existed,  could  have  been  properly  determinQd*  I  <?ait 
find  no.  evidence  that  that  point  was  really  pressed.  It  is  not 
noticed  in  any  of  the  judgments,  and  though  to  my  mind  it  is  a 
singular  argument  coming  from  the  mouth  of  Mr.  Yagliano, 
whose  susjui^ons  one  would  have  thought  would  have  been 
aroused  by  the  dates  found  on  the  documents  afterwards  appear* 
ing,  it  is  enough  for  me  to  say  that  I  decline  to  consider  a  topio 
which  has  been  neither  really  argued  nor  properly  fortified  by 
evidence  as  a  material  circumstance  to  consider  in  this  case. 

My  Lords,  I  should  be^content  to  rest  my  judgment  here,  and 
to  express  my  opinion  that,  for  these  reasons,  the  judgment  of 
the  Court  below  should  be  reversed,  although  I  regret  to  say  that 
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H.  L.  (E.)    on  this  branch  of  the  case  my  view  is  at  yariance  with  that  of  all 

1891        the  learned  judges  who  have  hitherto  treated  this  question. 
BanTof        ^y  Lords,  I  have  hesitated  long  before  I  was  able  to  acquiesce 
Emolaud     Jjj  ^q  yj^^  Qf  jjjy  noble  friend  Lord  Herschell  and  that  of  the 
Yjlquaxo    Master  of  the  Bolls,  that  the  same  conclusion  could  be  arrived 

—  '  at  hj  a  consideration  of  the  Bills  of  Exchange  Act,  1882. 
LoniMrtmry,  ^^  Lords,  ouo  difficulty  I  havo  had  in  the  determination  of 
*  that  question  is,  in  applying  to  the  instruments  with  which  I 
have  been  dealing  an  enactment  which  deals  with  bills  of  ex- 
change. For  reasons  I  have  already  given,  it  seems  to  me 
difficult  to  treat  them  as  bills  of  exchange  at  all ;  but  as  against 
the  person  now  insisting  on  their  possessing  the  quality  of  such 
instruments,  and  remembering  that  it  was  his  act  by  which  they 
were  put  into  circulation  in  that  character,  it  does  not  seem  un- 
reasonable that,  applying  the  doctrine  of  estoppel  to  him,  one 
may  consider  whether  as  against  him  they  may  not  possess 
qualities  which,  in  their  inception,  they  did  not  possess. 

The  7th  section,  upon  two  of  the  sub-sections  of  which  thi» 
question  turns,  commences  thus:  ''(1.)  Where  a  bill  is  not 
payable  to  bearer,  the  payee  must  be  named  or  otherwise  indi- 
cated therein  with  reasonable  certainty."  And  the  3rd  sub- 
section: '^(3.)  Where  the  payee  is  a  fictitious  or  non-existing 
person  the  bill  may  be  treated  as  payable  to  bearer." 

Now,  in  the  first  instance,  before  dealing  with  the  application 
of  these  sub-sections  to  the  facts  in  debate,  I  must  say  that  I 
cannot  acquiesce  in  the  view  which  the  majority  of  the  Court  of 
Appeal  appear  to  have  entertained,  that  they  were  at  liberty  to 
import  into  that  3rd  sub-section,  that  it  was  a  condition  of  its 
application  that  the  acceptor  should  be  aware  that  the  payee  was 
a  fictitious  or  non-existing  person. 

It  seems  to  me  that,  construing  the  statute  by  adding  to  it 
words  which  are  neither  found  therein  nor  for  which  authority 
could  be  found  in  the  language  of  the  statute  itself,  is  to  sin 
against  one  of  the  most  familiar  rules  of  construction,  and  I  am 
wholly  unable  to  adopt  the  view  that,  where  a  statute  is  expressly 
said  to  codify  the  law,  you  are  at  liberty  to  go  outside  the  code 
so  created,  because  before  the  existence  of  that  code  another  law 
prevailed. 


Digitized  by  VjOOQIC 


A.  a  AND  PBIVY  COUNCIL.  121 

To  return  to  the  construction  of  the  language  of  the  two  sub-  H.  L,  (E.) 

sections— for  I  think  both  should  be  read  together — it  seems  to  I89i 

me  that  what  the  legislature  was  enacting  was  in  substance  bamkot 

this :  That  where  a  bill  was  not  payable  to  bearer^  the  person  to  ^^^^ 

whom  payment  was  intended  to  be  made  was  to  be  named  or    VAOLiAira 

Bbothbbs. 
otherwise  indicated  upon  the  face  of  the  instrument  with  reason-        

able  certainty ;  but  where  there  was  no  real  payee^  the  bill  might        l.c.  ^' 

be  treated  as  payable  to  bearer. 

The  language  which  the  legislature  has  employed  to  express 
this  law  has  been  subjected  to  very  minute  verbal  criticism.  If 
the  substance  of  the  matter  is  looked  at,  and  it  is  remembered 
that  what  the  legislature  was  dealing  with  was  what  was  to  appear 
upon  the  face  of  the  instrument,  and  contemplated  the  case  of 
there  being  no  one  to  whom  payment  could  properly  be  made, 
no  person  on  the  &ce  of  the  instrument  haying  any  rights  under 
the  bill,  no  person,  therefore,  capable  of  giving  a  discharge  to 
the  acceptor  for  having  paid  at  the  demand  of  the  drawer,  it 
would  seem  that  the  reason  of  the  thing  would  apply  equally  to 
a  real  person  whose  name  was  forged  as  to  a  person  who  had  no 
existence. 

In  truth,  if  strictly  construed,  the  words  '^ fictitious  person" 
are  a  contradiction.  One  may  pretend  there  is  a  person  when 
there  is  not.  One  may  assume  a  character  which  does  not  belong 
to  one,  but  to  satisfy  the  word  '^fictitious"  as  applicable  to  a 
person  is  assuming  in  one  part  of  the  proposition  what  is  denied 
in  the  other.  Some  of  the  characters  in  Sir  Walter  Scott's  novels 
may  be  fictitious  in  the  sense  that  no  persons  so  named  ever 
lived ;  but  if  real  names  are  taken,  and  events  and  conduct  and 
character  attributed  by  the  writer  to  those  real  names,  are  the 
characters  less  *^  fictitious  "  because  persons  of  those  names  identi- 
fied with  a  totally  different  history  and  different  qualities  did  in 
point  of  fact  exist  at  one  time  ? 

One  singular  result  of  treating  the  section  in  the  way  that  the 
Court  of  Appeal  has  adopted,  would  be  that  one  must  dive  into 
the  mind  of  the  hypothetical  forger  to  determine  whether  the 
character  be  fictitious  or  not ;  and  this  may  be  done,  though  it  is 
not  necessary  to  find  the  forger's  intention  from  the  language  or 
anything  that  appears  upon  the  face  of  the  instrument  itself,  but 
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H.  L.*(E.)    yon  may  judge  from  previons  commercial  transactions  of  tbe 

1891        party  who  was  likely  to  be  meant  as  giving  plausibility  to  the 

BajhTot     forgery.    Bnt  if  it  can  be  alleged  (as  it  can  be  here)  that  the 

Ehglamd     forger  selected  a  name  which  would  give  plausibility  to -his 

Vaaluho    forgery,  and  be  likely  to  deceive  those  into  whose  hands  his  forged 

—   '    instrument  should  come,  that  is  not  the  name  of  a  fictitious 

L.C.      '  person,  although  that  person  had  no  power  to  deal  with  the  bill, 

and  was  not  in  any  respect  the  real  payee,  any  more  than  if  the 

name  had  been  selected  of  a  person  who  had  never  been  heard 

of  or  existed  before ;  whereas,  if  it  is  pure  imagination,  then  it 

is  the  name  of  a  fictitious  person. 

I  have  come  to  the  conclusion  that,  however  expressed,  the 
real  meaning  of  the  sub^section  is  to  imply  the  unreality  of  any 
person  who  is  named  upon  the  fiftce  of  the  instrument  as  the 
payee  of  the  bill.  The  statute  itself  uses  the  phrase  ^  payee.'* 
That  cannot  mean  in  truth  the  payee,  because  by  the  hypothesis 
there  is  no  payee,  and  dealing,  as  the  statute  was,  with  the  form 
of  the  instrument,  and  enacting  that  if  a  name  which  appeared 
as  payee  on  the  face  of  the  instrument  was  a  fictitious  person, 
the  bill  may  be  treated  as  payable  to  bearer,  it  expressed  in 
popular  words,  though  perhaps  not  very  felicitously  chosen,  its 
meaning  accordingly. 

For  these  reasons  I  am  of  opinion  that  on  this  ground  aiso  the 
judgment  of  the  Court  below  was  wrong  and  ought  to  be  reversed, 
and  I  so  move  your  Lordships. 

Eabl  OF  Selbobnb  : — 

My  Lords,  if  the  bills  in  question  in  this  case  had  been 
genuitie,  really  signed  by  Yucina  in  favour  of  C.  Fetridi  &  Co., 
and  if  the  indorsements  only  had  been  forged,  the  case  would 
have  been  governed  by  Bcbarts  v.  Tfic&ar  (1).  But  the  signatures 
of  Yucina  were  forged ;  the  use  of  ihe  name  of  C.  Fetridi  &  Oo. 
as  payees  was  part  of  the  fiction ;  they  were  not  in  any  true 
sense  payees ;  and  the  bills  were,  nevertheless,  accredited  by  the 
plaintiffs  to  the  bank  as  genuine,  and  as  coming  forward,  like 
other  genuine  biUs  of  Yucina,  for  payment  in  due  course,  an 
days  specified  in  the  plaintiffs'  letters  of  advice;  and  their 

(1)  16  Q.  B.  560. 
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payment,  as  such,  was  expressly  directed    by  the  plaintifEs.    H.L.(E.) 
When  I  speak  of  the  plaintiff'  letters  of  advice  I  do  not  forget       iS9i 
that  the  effect  of  acceptances  payable  upon  the  face  of  the  bills     ba^of 
at  the  Bank  of  England  might,  perhaps,  have  been  the  same  ;    Bngi-asd 
but  in  this  case  there  were  both ;  and  I  think  it  unnecessary  to    Vaaijaho 

consider  whether  the  addition  of  the  one  form  of  direction  to  the       

other  made  any  difference.  If  it  did  not,  the  effect  of  the  letters  ^^  ^^™•• 
of  advice  cannot  on  that  account  be  less.  This  state  of  things 
appears  to  me  to  raise  a  question  which  was  not  decided  in 
Bobarts  v.  Tucker  (1),  or  in  any  other  case  cited  at  the  bar.  It  is 
(as  Bobarts  v.  Tueker  (1)  was)  a  question  between  the  plaintiffs  as 
principals  and  the  bank  as  their  agent,  and  not  between  any 
parties  to  the  bills. 

If  the  plaintifi  misled  the  bank  upon  a  material  point,  how- 
ever innocently,  and  although  they  were  themselves  deceived  by 
the  fraud  which  had  been  committed,  I  think  that  they,  and  not 
the  bank,  ought  to  bear  the  loss  which  has  been  the  consequence. 
Here  there  was  never  any  real  holder  of  these  biUs,  by  whom  they 
could  have  been  indorsed,  or  any  outstanding  liability  from  which 
a  discharge  was  necessary.  Your  Lordships  have  to  deal  with 
the  case  of  an  agent,  not  claiming  any  title  to  or  interest  in  the 
i)ills,  but  instructed  by  his  principal  to  pay  them.  It  is  con- 
venient to  speak  of  them  as  bills,  but,  properly  speaking,  they 
had  not  (though  they  seemed  to  have,  and  were  represented  by 
the  plaintiffs  as  having)  that  character ;  they  were  accepted  as 
such ;  but  there  was  no  real  drawer,  and  no  real  payee ;  and  they 
were  never  negotiated.  It  is  not  (as  I  understand)  disputed  that 
Uiere  might,  as  between  banker  and  customer,  be  circumstanoea 
which  would  be  an  answer  to  the  i«ima  &cie  case  that  the 
authority  was  only  to  pay  to  the  order  of  the  person  named  as 
payee  upon  the  bill,  and  that  the  banker  can  only  oharge.the 
onstcMner  with  payments  made  pursuant  to  that  authoittf • 
Negligence  on  the  customer's  part  might  be  one  of  those 
circumstances ;  the  &ct  that  there  was  no  real  payee  might  be 
another  f  and  I  think  that  a  representation  made  directly  to  tiie 
banker^  by  the  customer  upon  a  material  point,  untrue  in  tact 
(though  believed  by  the  person  who  made  it  to  be  true),  and  on 

(1)  16  Q.  B.  560. 
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fl.  L.  (E.)  which  the  banker  acted  by  paying  money  which  he  would  not 
1891  otherwise  have  paid,  ought  also  to  be  an  answer  to  that  prima 
BAjnTop  ^^^  <^^®«  I^  ^^^  hsjok  acted  upon  such  a  representation  in 
England  g^^  faith,  and  according  to  the  ordinary  course  of  business,  and 
VAeuANo  a  loss  has  in  consequence  occurred  which  would  not  have  hap- 
pened  if  the  representation  had  been  true,  I  think  that  is  a  loss 
which  the  customer,  and  not  the  bank,  ought  to  bear. 

I  should  be  of  that  opinion  on  general  principles ;  and  the 
application  of  those  principles  is  fortified,  to  my  mind,  in  this 
particular  case,  by  the  circumstances  under  which  the  forgeries 
were  committed,  and  the  facts  that  the  plaintiffs  had  large 
dealings  with  Yucina  going  on  at  the  same  time  with  the 
forgeries,  in  the  course  of  which  they  accepted  many  of  his 
genuine  bills,  all  which  were  in  like  manner  accredited  to  and 
made  payable  at  the  bank ;  and  that  there  were  documents  in 
the  plaintiffs'  possession  (the  true  and  forged  letters  of  advice 
from  Yucina  and  the  forged  bills  themselves,  when  returned  by 
the  bank),  from  which,  if  attention  had  been  paid  to  them,  the 
fraud  might  have  been  discovered  in  an  early  stage* 

I  do  not  see  how  it  can  be  open  to  dispute  that  it  was  material 
to  the  bank  to  know  whether  these  were  genuine  or  forged  bills ; 
or  (subject  to  the  consideration  of  some  matters  which  I  post- 
poned) that,  in  paying  the  bills  as  they  did  without  inquiry  into 
the  genuineness  of  the  indorsements  (which,  for  the  present,  I 
assume  to  have  been  regular  upon  the  face  of  them),  the  bank 
acted  in  good  faith,  and  according  to  the  usual  and  practically 
necessary  course  of  business ;  or  that,  if  the  bills  had  really  been 
Yudna's,  and  if  G.  Petiidi  &  Co.  had  been  real  payees,  no  loss 
would  have  been  incurred.  If  it  were  the  duty  or  the  practice 
of  bankers,  without  special  reasons  for  suspicion,  to  refuse  or 
delay  payment  of  foreign  bills  appearing  on  their  face  to  be 
regular,  and  regularly  advised  for  payment  by  their  customers, 
until  they  could  ascertain  by  inquiry  the  genuineness  of  every 
foreign  indorsement,  it  must  continually  happen  that  the  bills 
would  not  be  paid  at  the  proper  time  and  place,  and  Itgpa  fide 
holders  might  treat  them  as  dishonoured.  It  was  admitted  that 
it  is  not  in  the  ordinary  course  of  business  to  make  such  inquiries ; 
and  I  should  say  that  business  could  not  go  on  if  it  were  so.     No 
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donbt  there  is,  in  the  ordinary  course  of  basiness,  the  possible    H.  L.  (E.) 
risk  which  occurred  in  Boharts  v.  Tinker  (1),  of  a  genuine  bill       1891 
being  stolen  and  presented  for  payment  with  a  forged  indorse-     bank  of 
ment.     Between  that  case  and  one  like  the  present  there  is  this     ^^^^^^"> 
very  substantial  difference,  that  the  acceptor  in  that  case  has  not    VAauAiro 

in  any  way  contributed  to  mislead  the  bankers,  and  when  there  is        

a  real  bona  fide  payee  the  acceptor  remains  liable  to  him  ;  but  1*. 
if  when  there  is  no  such  payee  the  person  who  signs  as  drawer 
indorses  the  bill  with  the  name  of  a  pretended  payee  there  is  no 
outstanding  liability  from  which  a  discharge  is  needed  for  the 
acceptor's  protection.  The  risk  of  a  genuine  bill  being  stolen 
and  presented  with  a  forged  indorsement  is  one  which,  being  of 
rare  occurrence  and  distributed  oyer  a  large  amount  of  business, 
bankers  may  be  willing  to  run.  But  they  are  entitled  to  judge 
for  themselyes  what  risks  they  will  run ;  and  the  customer  is  not, 
in  my  opinion,  entitled  to  tell  the  banker  (in  effect)  that  the 
risk  is  an  ordinary  one,  and  when  it  turns  out  to  be  otherwise  to 
put  upon  him  another,  which,  if  the  truth  had  been  known,  the 
banker  with  his  eyes  open  would  not  have  undertaken.  When, 
as  in  this  case,  the  customer  accredits  the  bills  as  genuine  and 
as  coming  forward  in  due. course  against  him  for  payment  on 
certain  days,  the  banker  must,  I  think,  be  considered  to  underi- 
take  the  risk  incident  to  bills  of  that  description,  and  no  more. 
If  this  would  be  true  of  a  single  bill,  much  more  of  a  series  of 
bills  of  large  amount,  all  successively  authenticated  to  the 
banker  in  like  manner  by  the  customer  who  orders  them  to  be 
paid*  The  judgment  under  appeal  puts  upon  the  bank  a  risk 
which  it  never  was  called  upon,  and  never  agreed,  to  undertake. 
It  seems  to  me  also  clear  (as  a  matter  of  fetct,  and  without 
reference  to  the  question  under  the  Bills  of  Exchange  Act)  that 
the  Constantinople  firm  of  C.  Petridi  &  Co.  were  never  in  any 
true  sense  payees  of  these  bills,  and  their  genuine  indorsements 
would  never  have  appeared  upon  them  without  an  additional 
&aud«  The  suggestions  at  the  bar,  as  to  conceivable  ways  in 
which  such  indorsements  might  have  been  obtained,  were  in  my 
judgment  irrelevant  to  the  real  fieu^ts,  with  reference  to  which^ 
and  not  to  merely  imaginable  possibilities,  this  case  ought  to  be 

(1)  16  Q.  B.  660. 
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H.  L.  (E.)    determinecL     In  Stone  y.  Freeland  (1)  and  Cooper  y.  Meifer  (2)  a 
1891        real  firm,  Butler  &  Co.,  and  real  person,  Woodman,  were  named 

Bakk  OF     ^  payees ;  bnt  the  Courts  did  not  hold  that  enough  to  make  the 

EvoLAiTD    gjjj^  Qp  ^jjQ  person  so  named  a  real  payee. 

Yaolzako  If  the  question  were  merely  one  of  legal  estoppel  against  the 
—  acceptor,  it  may  be  true  that  the  estoppel  would  be  only  against 
Btrioffleibonie.  ^^j^yjj^g  ^^^  geuuineness  of  the  drawer's  signature;  or,  if  the 
acceptor  knew  that  there  was  no  real  payee,  against  insisting 
that  the  bill  must  receive  an  indorsement  which  he  knew  to  be 
impossible.  Bnt  there  are  authorities,  relevant  as  far  as  general 
principles  are  concerned,  which,  even  as  between  parties  to  a 
negotiable  instrument,  seem  to  me  to  go  beyond  legal  estoppel. 
I  cannot  but  think  it  an  extension  of  that  doctrine  to  hold  (as 
was  done  in  Cooper  v.  Meyer  (2)  that  when  the  bill  is  payable  to 
the  drawer's  order,  the  acceptor  (because  he  is  supposed  to  know 
the  drawer's  signature)  is  bound  by  the  subsequent  indorse- 
ment of  the  person  who  forged  the  signature  as  well  as  by  that 
original  signature.  And  I  am  not  convinced  that  estoppel  is  a 
sufScient  explanation  of  the  cases  in  which  the  drawer  of  a 
cheque  has  been  held  bound  by  fraudulent  alterations  for  which 
the  state  of  the  paper  afforded  space.  The  drawer  was  ignorant 
of,  and  could  hardly  be  held  bound  to  anticipate,  the  subsequent 
fraud.  But  if  it  were  universally  true  that  the  liability  of  an 
acceptor  to  a  bon&  fide  holder  of  a  bill  in  all  such  cases  depends 
upon  legal  estoppel,  I  do  not  think  it  would  follow  that  the 
discharge  of  a  banker  or  other  agent  employed  by  the  acceptor 
to  pay  the  bill  must  depend  under  similar  circumstances  upon 
that  principle  only. 

If  in  the  present  case  the  plaintiffs,  instead  of  making  their 
acceptances  payable  at  the  Bank  of  England,  had  directed  (in 
the  same  terms)  a  managing  clerk  in  their  own  office,  ignorant 
of  the  fraud,  to  pay  those  acceptances,  and  to  take  for  that 
purpose  the  necessary  money  from  their  cash-box,  and  if  the 
clerk  so  authorized  had  paid  the  bills  exactly  as  the  Bank  of 
England  did  (not  indeed  to  Glyka  himself,  but  to  some  one 
acting  for  him  and  presenting  them  in  any  manner  not  irregular), 
I  cannot  doubt  that  the  clerk  so  acting  in  good  fiuth  would  have 
(1)  1  H.  Bl.  ai6,  n.  (2)  10  B.  &  C.  i68. 
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been  exonerated.    A  banker  undertakes  to  do  what  is  in  the    H.  L.  (B.) 
proper  coarse  of  a  banker's  business,  and  so  far  differs  from  an       1S91 
agent  who  is  not  a  banker ;  but  beyond  this  I  see  no  principle     bank  of 
for  putting  him  in  a  worse  position  than  any  other  agent  Eholakd 

In  BermeU  y.  Famdl  (1),  Lord  EUenborough  held  that  when    Vaslulko 

the  payee  was  fictitious,  and  the  acceptor  did  not  know  it,  the       

bill  was  neither  to  order  nor  to  bearer,  but  was  completely  void.  "  — 
If  in  such  a  case  the  acceptor  had  directed  his  bankers  to  pay 
the  bill,  and  the  bankers  had  paid  it  in  good  faith  upon  an 
indorsement  regular  upon  its  £Bu;e^  though  fictitious  in  fEtct,  the 
bankers  would  haye  been  in  my  judgment  entitled  to  credit  in 
account  for  what  they  had  so  paid.  Whatever  might  have  been 
before  the  Bills  of  Exchange  Act  of  1882  the  materiality  of  the 
acceptor's  knowledge  or  ignorance  on  such  a  point  as  between 
himself  and  a  bona  fide  holder  of  the  bill,  I  should  not  have 
thought  it  material  as  between  him  and  his  bankers  paying  the 
bill  under  such  circumstances.  I  have  come  to  this  conclusion 
without  resting  my  opinion  upon  the  Statute  of  1882.  Assuming 
the  present  case  not  to  be  expressly  ruled  by  that  statute,  it  is 
also  (in  my  judgment)  not  raled  by  any  former  authority.  And 
I  cannot  but  think  that  the  statute  so  &r  as  it  does  rule  certain 
other  cases  in  pari  materiA,  and  not  weU  distinguished  £tx>m  this 
in  principle,  is  as  proper  to  be  taken  into  account  as  any  of  the 
authorities  which  preceded  it  as  to  the  acceptor's  knowledge  or 
ignorance  where  there  is  not  a  real  payee. 

But  it  was  insisted  that  in  paying  these  bills  as  they  did  the 
bank  deviated  from  the  proper  course  of  business,  and  ought  to 
be  held  affected  with  notice  that  the  indorsements  were  fraudu- 
lent. The  first  point  relied  upon  for  that  purpose  was,  that  the 
bills,  drawn  as  they  were  for  large  sums,  were  all  presented  and 
paid  across  the  counter  and  not  through  any  bankers.  This  was 
admitted  to  be  ^  unusual "  in  the  evidence  for  the  bank ;  but  it 
was  not,  as  I  read  the  evidence,  either  admitted  or  otherwise 
proved  that  it  was  irregular  or  sufficient  in  itself  to  excite  a 
suspicion  that  there  was  something  wrong,  although  it  was 
unusmal  in  the  sense  of  not  often  happening.  No  authority  was 
produced  to  shew  that  it  was  irregular  according  to  the  law 
(1)  1  Oimp.l30,<180,  c. 
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H.  L.  (E.)  merchaiit ;  and  if  not,  and  if  the  payments  were  bona  fide  made, 

1891  without  any  actual  suspicion  on  the  part  of  jthe  ofScers  of  the 

B^&ifK  OF  bank,  I  cannot  think  it  enough  to  defeat  their  right  to  charge 

EHittAND  ^3  plaintiflfs  with  those  payments  that  they  did  not  take  a  pre- 

Vagliano  caution  not  required  by  the  law  merchant,  and  on  which  they 

'  could  not  have  insisted  without  the  risk  of  the  bills  being 

treated  by  bon&  fide  holders  as  dishonoured.    In  Bobarts  y. 

TticJcer  (1),  payment  through  a  banker  was  no  protection  to  the 
defendant. 

Some  of  these  bills  were  in.feict  referred  by  the  counter-clerks 
of  the  bank  before  payment  to  Mr.  Disney,  the  principal  in  the 
private  drawing  office  of  the  bank,  not  (as  I  understand  the 
eyidence)  because  of  any  suspicion,  but  because  they  had 
received  general  instructions  that  any  cheques  or  bills  of  large 
amount  should  be  so  referred.  Mr.  Disney  (the  truth  of  whose 
evidence  I  see  no  reason  to  doubt)  thought  that  if  the  bill  was 
advised  (as  it  was)  the  counter*clerk  must  pay  it ;  and  Mr.  Ziffo, 
the  plaintiffs*  out-door  manager,  to  whom  (on  his  coming  to  the 
bank  on  other  business  in  June,  1887),  Mr,  Disney  mentioned  the 
fact  that  such  bills  had  been  presented  across  the  counter,  and 
paid  in  bank  notes,  expressed  the  same  opinion.  This  happened 
when  not  more  than  four  of  the  bills,  amounting  altogether  to 
3000Z.,  had  been  presented  and  paid.  When  from  time  to  time 
the  plaintiffs*  pass-book  was  sent  to  them,  the  bills  then  paid, 
and  debited  in  it  against  the  plaintiffs,  were  returned  with  it, 
and  they  remained  from  thenceforth  in  the  plaintiffs'  possession. 
It  was  apparent  upon  the  fietce  of  them  that  all  those  bills  had 
been  paid  across  the  counter ;  but  no  objection  was  taken  by  the 
plaintiffs  on  that  or  any  other  ground ;  and  similar  bills,  to  a 
continually  increasing  and  ultimately  very  large  amount,  were 
afterwards  from  time  to  time  advised,  and  came  forward  and 
were  paid  in  like  manner.  I  cannot  hold  that  these  circum- 
stances are  sufficient  to  deprive  the  bank  of  any  right  which 
they  would  otherwise  have  had  to  charge  those  payments  to  the 
plaintiffs'  account. 

The  other  point  urged  at  your  Lordships'  bar  (but  not  appar- 
ently before  either  of  the  Courts  below)  was,  that  according  to 

(1)  16  Q.  B.  660. 
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the  statement  of  Mr.  Kurz,  the  plaintiffs*  deputy-manager,  in    H.  L.  (E.) 
cross-examination,  the  course  of  post  between  London  and  Con-        I89i 
stantinople  was  four  days ;  and  nineteen  out  of  the  forty-three     banTop 
forged  bills  paid  by  the  bank  purported  to  be  indorsed  in  Con-     ^^^^^^^ 
stantinople  on  the  third  day  before  the  date  of  acceptance  in    Vagliano 

London.    No  question  was  put  on  that  subject  to  any  other        

witness ;  and  of  the  dates  appearing  on  the  bills,  the  plaintiffs       ! "^' 

also  had  notice  when  they  were  returned.  One  of  these,  of  which 
the  indorsement  was  on  the  third  day  before  acceptance,  was  the 
fifth  in  the  whole  series.  I  think  it  would  not  be  right  in  this 
state  of  the  evidence,  and  upon  a  point  which,  though  open  upon 
the  plaintiffs'  pleading  (in  their  reply),  was  for  some  reason  not 
pressed  on  the  Courts  below,  to  treat  the  bank  as  having  had 
notice  that  the  indorsements  were  not  regular. 

The  judgments  in  the  Courts  below,  of  the  weight  of  which 
{as  well  as  of  the  opinions  agreeing  with  them,  which  I  know 
some  of  your  Lordships  to  entertain)  I  am  fully  sensible,  seem  to 
have  been  addressed  to  two  questions  only,  that  of  the  proper  con- 
struction and  effect  of  sect.  7,  sub-sect.  3,  of  the  Bills  of  Exchange 
Act,  1882,  and  that  of  negligence  on  the  plaintiffs'  part.  As  to 
the  Bills  of  Exchange  Act,  I  am  not  myself  satisfied  that 
Charles  J.  and  the  majority  of  the  Judges  in  the  Court  of 
Appeal,  were  wrong  in  holding  that  the  words  of  the  statute, 
"  where  the  payee  is  a  fictitious  or  non-existing  person,"  do  not 
extend  to  the  case  of  a  real  person  falsely  represented  as  payee 
upon  a  forged  bill ;  though  in  principle  the  cases  seem  to  me 
much  the  same.  The  difficulty  to  my  mind  arises  out  of  the 
fact  that  the  legislature  has  here  described  "  a  person  "  as  "  ficti- 
tious or  non-existing  " ;  instead  of  saying,  "  where  the  payee  is 
fictitious  or  non-existing,"  and  it  has  been  increased  rather  than 
removed  by  reference  to  other  parts  of  the  statute,  particularly 
sects.  5  (sub-sect.  2),  24,  41  (sub-sect.  1),  46  (sub-sect.  2),  50 
(sub-sect.  2),  and  54  (sub-sect.  2). 

I  cannot,  however,  agree  with  the  opinion,  that  in  the  cases 
which  do  fall  within  the  8rd  sub-section  of  sect.  7  knowledge  on 
the  part  of  the  acceptor  that  the  payee  is  a  fictitious  or  non- 
existing  person  is  still  necessary.  Such  a  qualification  of  the 
express  words  of  the  statute  cannot  properly,  in  my  judgment, 
ToL.  I.  1891.  3  K 
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H.  L.  (E.)  be  implied  from  the  earlier  authorities  which  treated  knowledge 
1891  as  necessary.  Those  authorities  were  no  doubt  within  the  yiew 
BamTof  o{  the  legislature,  and  all  reference  to  the  necessity  of  knowledge 
Emglakd  being  here  omitted,  I  think  the  omission  must  be  taken  to  have 
Vagliako    been  deliberate  and  intentional,  and  that  there  is  no  sound 

principle  on  which  what  is  so  omitted  can  be  supplied  by  con- 

^ —  '  struction.  I  think  it  right  to  add  that,  in  point  of  principle,  it 
seems  to  me  neither  unjust  nor  unreasonable  that  the  rights  and 
liabilities  of  third  parties  should  in  such  a  case  depend  upon  the 
facts,  rather  than  upon  an  inquiry  into  the  acceptor's  state  of 
mind.  I  am  glad  that  the  majority  of  your  Lordships  have  seen 
your  way  with  the  Master  of  the  Bolls  to  put  a  construction 
upon  sect.  7,  sub-sect.  3,  of  the  Act  of  1882  which  makes  its 
operation  co-extensive  with  its  principle. 

As  to  the  other  point,  my  opinion  does  not  rest  upon  mere 
negligence,  but  on  what  seems  to  me  higher  ground.  Upon  that 
ground  I  find  myself  compelled,  notwithstanding  my  sincere 
respect  for  the  opinions  from  which  I  differ,  to  give  my  voice  in 
the  appellants'  favour.  The  amount  in  controversy  is  large ;  the 
question  is  one  of  much  importance  both  to  the  parties  and  to 
bankers  and  their  customers  generally;  and  it  is  not,  in  my 
judgment,  covered  by  any  previous  authority.  The  case  of 
Bdbarts  v.  Tucker  (1)  is  no  doubt  law ;  but  I  am  not  for  extend- 
ing it  as  it  seems  to  me  to  be  extended  by  the  order  under 
appeal. 

Lord  Watson  : — 

My  Lords,  the  bank  and  Yagliano  Brothers  appear  to  me  to 
have  been  equally  innocent — in  this  sense,  that  they  entertained 
no  suspicion  that  the  forged  documents  which  have  given  rise  to 
this  action  were  other  than  genuine  bills  of  exchange ;  and  also 
that  nothing  wittingly  done,  or  omitted  to  be  done  by  them, 
in  the  conduct  of  their  respective  businesses  as  bankers  and 
financiers,  can  reasonably  be  regarded  as  the  proximate  occasion 
of  Glyka's  forgeries,  or  of  the  success  which  attended  them. 
Which  of  these  innocent  parties  must  bear  the  loss  resulting 

(1)  16  Q.  B.  560. 
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from  Glyka's  frauds  is  the  only  question  to  be  determined  in    H.  L.  (E.) 
this  appeal.  I89i 

It  seems  to  have  been  assumed  by  all  the  learned  Judges  in  bank  of 
the  Courts  below,  that  in  making  payment  of  the  bills  in  ^^^o^and 
question  on  behalf  of  the  acceptors  the  bank  was  under  the  Vaqltano 
same  legal  obligation  to  ascertain  the   identity  of  the  payee       — - 

which  was  lield  to  attach  to  the  defendants  in  the  case  of  Bdbarta        

T.  Tucker  (I).  That  assumption,  which  is  really  the  basis  of  the 
judgments  appealed  from,  does  not  appear  to  me  to  be  well 
founded. 

The  decision  of  the  Queen's  Bench  in  Bdbarta  v.  Tucker  (1) 
has,  ever  since  its  date,  been  accepted  in  mercantile  practice  as 
determining  the  obligations  incumbent  upon  bankers  who  agree 
to  retire  acceptances  on  account  of  their  customers.  It  casts 
upon  them  the  whole  duty  of  ascertaining  the  identity  of  the 
person  to  whom  they  make  payment  with  the  payee  whose  name 
is  upon  the  bill.  They  may  pay  in  good  faith  to  the  wrong 
peison,  in  circumstances  by  which  the  acceptor  himself  or  men 
of  ordinary  prudence  might  have  been  misled ;  but  they  cannot 
take  credit  for  such  a  payment  in  any  question  with  the  acceptor. 
It  has  been  said  by  one  of  the  learned  Judges  that  the  rule  is  a 
harsh  one,  and  it  is  possible  that  in  some  instances  it  may 
operate  harshly;  but  it  appears  to  me  to  be  settled  beyond 
dispute,  and  I  see  no  reason  for  suggesting  any  doubt  that  it 
puts  a  reasonable  construction  upou  the  contract  constituted  by 
the  agreement  of  the  banker  to  pay  his  customers'  acceptances 
when  they  fall  due.  In  the  absence  of  any  special  stipulations 
it  construes  the  arrangement  so  constituted  as  importing  that, 
OQ  the  one  hand,  the  customer  is  to  furnish  or  repay  to  the 
hanker  the  funds  necessary  to  meet  his  obligations  as  acceptor ; 
and  that,  on  the  other  hand,  the  banker  undertakes  to  apply 
the  money  provided  by  the  customer,  or  advanced  on  his  account, 
80  as  to  extinguish  the  liability  created  by  his  acceptance. 
Accordingly,  no  payment  made  by  the  banker  which  leaves  the 
liability  of  the  acceptor  undischarged  can  be  debited  to  the  latter. 

The  ratio  of  the  judgment  in  Bobarts  v.  Tucker  (1)  does  not 
carry  the  liability  of  the  banker  beyond  this  point,  that  his 
(1)  16  Q.  B.  5G0. 
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undertaking  to  retire  bills  genuine  in  their  inception  on  behalf 
of  acceptors  who,  by  signing  in  that  character  became  imme- 
diately indebted  to  the  payees,  implies  an  obligation  on  his  part 
to  discharge  their  debt,  which  he  can  only  do  by  making  payment 
to  the  proper  creditor.    It  would  obviously  require  a  considerable 
extension  of  the  principle  in  order  to  make  it  apply  to  docu- 
ments purporting  to  be  bills  of  exchange,  in  which  the  drawer's 
signature  is  a  forgery,  the  payee  a  person  who  is  not  intended  to 
be  a  holder,  and  the  genuine  signature  of  the  acceptor  has  been 
procured  by  fraud.    His  signing  such  a  document  creates  no 
legal   obligation  against  the  acceptor,   although  it  is  possible 
that  he  may  be  estopped  from  pleading  his  non-liability  if  and 
when  the  document  has  come  into  the  hands  of  a  bona  fide  holder 
for  value.    I  venture  to  doubt  whether  the  payee  whose  name 
was  fraudulently  inserted  could   ever    occupy    that  position, 
because  the  occurrence  of  his  own  name  in  the  original  tenor 
of  the  bill  would  be  suflScient  notice  to  him  that  something  was 
wrong  and  called  for  inquiry.    At  the  time  when  Glyka*s  bills 
were  presented  for  payment,  they  did  not  raise  and  never  had 
raised  any  liability  against  Vagliano  Brothers,  although  the  latter 
informed  the  bank  that  they  were  liable  and  willing  to  pay ;  and 
when  the  bills  had  been  paid  by  the  bank  and  returned  to  them, 
there  remained  no  debt  due  by  Vagliano  Brothers,  which  would 
have  been  the  consequence  of  the  bank's  making  an  erroneous 
payment  of  a  genuine  bill. 

The  risk  of  error  attending  the  payment  of  bills  supposed  to 
be  genuine,  but  which  are  wholly  counterfeit  with  the  exception 
of  the  drawee's  signature,  is  materially  greater  than  the  risk 
attending  the  payment  of  honest  bills.  In  the  latter  case  the 
danger  of  imposition  can  only  arise  from  the  document  of  debt 
having  been  stolen  or  fraudulently  obtained  from  the  true  owner ; 
whereas,  in  the  former,  the  document,  never  having  been  in  the 
possession  of  a  real  owner,  will  almost  as  a  matter  of  certainty 
be  used  for  the  purpose  of  deceiving  the  acceptor,  or  the  bank 
acting  as  his  agent.  In  the  ordinary  course  of  business  it  is 
very  difficult  for  a  banker,  who  has  no  reason  for  suspecting 
fraud,  to  make  an  exhaustive  inquiry  in  the  case  of  each  bill,  as 
to  the  identity  of  the  person  by  whom  it  is  presented,  without 
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exposing  himself  to  claims  of  damage.    Bat  experience  has  shewn  H.  L.  (E.) 

that  the  number  of  genuine  bills  which  get  into  dishonest  hands  X89i 

and  are  erroneously  paid  is  comparatively  insignificant,  and  does  banTop 

not  materially  affect  profits  derived  from  the  business  of  retiring  England 

bills  on  account  of  the  acceptor.  Vagliano 

Srothebs. 

Again,  it  is  well-nigh  impossible  that  a  regular  system  of       

appropriating  genuine  bills,  in  all  of  which  the  drawee,  payee,  " — 1 
and  acceptor  are  the  same,  and  of  obtaining  payment  by  means 
of  forged  indorsations,  could  be  carried  on  for  any  length  of 
time  without  discovery.  If  the  series  of  documents  forged  by 
Glyka  had  been  genuine  drafts  by  Yucina  in  favour  of  Petridi 
&  Co.,  it  is  hardly  conceivable  that  even  the  ingenuity  of 
Glyka  would  have  enabled  him  to  get  possession  of  no  less  than 
forty-three  of  these  bills,  and  to  obtain  payment  of  their  con- 
tents at  intervals  extending  over  a  period  of  eight  months. 
In  that  case  it  is  probable,  if  not  certain,  that  detection  would 
have  followed  at  an  early  stf ge  of  his  frauds ;  because  the  real 
payee  would  have  discovered  the  loss  of  each  bill  as  it  fell  due, 
and  would  have  taken  measures  to  stop  payment. 

It  appears  to  me  to  be  beyond  dispute  that  the  bank  paid 
Glyka's  spurious  bills  under  the  belief  that  they  were  genuine 
commercial  drafts,  and  that  their  payment  was  attended  with 
no  greater  risk  of  error  than  is  incidental  to  the  cashing  of 
genuine  bills.  It  would  be  ridiculous  to  suggest  that  the  bank 
would  have  dealt  as  they  did  with  these  bills  had  it  not  been 
for  the  existence  of  that  erroneous  belief.  The  very  fact  that 
no  payee  complained  of  having  lost  a  bill  payable  at  their  ofiSce, 
or  of  their  having  made  payment  to  the  wrong  person,  was  well 
calculated  to  assure  the  bank  that  they  had  made  and  were 
making  payment  of  all  Vagliano  Brothers'  acceptances  to  the 
proper  creditors. 

It  is,  in  my  opinion,  unnecessary  to  consider  what  would 
have  been  the  precise  extent  of  the  implied  obligation  of  the 
bank  to  Vagliano  Brothers  with  reference  to  these  forged  bills 
if  the  latter  had  been  unconnected  with  the  belief  upon  which 
the  bank  acted,  because  that  belief  was  induced  and  warranted 
by  their  representations.  Their  acceptances,  if  genuine,  were 
in  themselves  distinct  assurances,  upon  which   the   bank  was 
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entitled  to  rely,  that  each  bill  bearing  their  signature  was  a 
real  draft  upon  them  by  their  correspondent  Vucina,  and  the 
notes  sent  by  them  to  the  bank  from  time  to  time  directing 
payment  of  the  bills  were  so  many  renewals  of  the  same  repre- 
sentation, strengthened  by  the  farther  assurance  that  their 
acceptances  were  genuine. 

Throughout  these  transactions  the  bank  acted  in  good  faith 
as  the  agent  of  Yagliano  Brothers,  and  the  errors  into  which 
they  were  betrayed  were  mainly  if  not  wholly  attributable  to 
their  having  treated  the  bills  as  genuine,  in  reliance  upon  the 
representations  of  their  principals,  which  were  untrue.  I  think 
that  in  these  circumstances  Vagliano  Brothers  cannot  be  per- 
mitted to  cast  upon  the  bank  liability  for  errors  arising  from 
their  own  representations.  These  representations  were  no 
doubt  made  in  the  honest  belief  that  they  were  true  ;  but  that 
circumstance  cannot,  in  my  opinion,  avail  Vagliano  Brothers  in 
the  present  question  with  their  agents. 

These  considerations  are  sufficient  for  the  disposal  of  this 
appeal ;  but  on  considering  the  opinions  which  have  already 
been  expressed,  and  are  yet  to  be  delivered  by  your  Lordships, 
I  think  it  right  to  state  my  own  opinion  with  regard  to  the  con- 
struction of  sect.  7,  sub-sect.  3,  of  the  Bills  of  Exchange  Act,  1882. 
Upon  that  point  I  concur  in  the  reasoning  of  my  noble  and 
learned  friend  Lord  Herschell.  I  think  that  the  language  of 
the  sub-section,  taken  in  its  ordinary  significance,  imports  that 
a  bill  may  be  treated  as  payable  to  bearer  in  all  cases  where 
the  person  designated  as  payee  on  the  face  of  it  is  either  non- 
existing,  or  being  in  existence,  has  not  and  never  was  intended 
to  have  any  right  to  its  contents.  The  enactment  has  reference 
to  real  bills  only,  and  has  no  direct  application  to  these  docu- 
ments of  Glyka's  manufacture,  which  were  not  bills  in  their 
inception  and  never  acquired  the  force  of  bills  by  virtue  of 
estoppel.  But  the  fact  that  the  payees  were  fictitious  within 
the  meaning  of  the  statute  affords  a  good  answer  to  Vagliano 
Brothers'  contention  that  the  bank  was  bound  to  deal  with  these 
documents  on  the  same  footing  as  if  they  had  been  real  bills, 
and  ought  not  to  have  paid  except  upon  genuine  indorsations 
by  Petridi  &  Co, 
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For  these  reasons  I  concur  in  the  judgment  which  has  been 
moyed  by  the  Lord  Chancellor. 

Lord  Bbamwbll  : — 

My  Lords,  the  plaintiffs  are  merchants  and  agents  or  bankers 
for  foreign  traders.  They  kept  a  banking  account  with  the  de- 
fendants. That  is  to  say  they,  the  plaintiffs,  paid  to  their  credit 
with  the  defendants  money,  technically  lent  it,  and  doubtless 
delivered  to  them  other  assets,  drew  cheques  on  them  and 
addressed  accepted  bills  to  them  for  payment.  The  plaintifGs 
claim  of  the  defendants  a  large  balance.  The  defendants  admit 
the  credit  side  of  the  account,  but  say  they  have  paid  bills 
accepted  by  the  plaintiffs  addressed  to  them,  the  defendants.  It 
is  immaterial,  but  this  is  not  technically  a  set-off,  for  the  defen- 
dants never  could  have  maintained  an  action  against  the  plaintiffs 
in  respect  of  these  payments.  The  plaintiffs  never  owed  the 
bank  anything.  I  say  this  is  immaterial,  but  it  is  as  well  to 
be  technical.  Set-off  or  not,  there  is  no  doubt  but  that  the 
defendants  have,  as  they  allege,  paid  bills  accepted  by  the 
plaintiffs,  and  addressed  payable- at  the  defendants,  equal  to  the 
amount  claimed ;  but  they  have  paid  them  to  persons  who  could 
not  have  enforced  payment  of  them  from  the  plaintiffs.  They 
were  bills  on  which  the  plaintiffs  were  not  liable  to  any  holder 
unless  he  claimed  under  Petridi's  indorsement,  and  which,  if 
presented  to  them,  they  need  not  and  possibly  would  not  have 
paid.  The  drawing  and  indorsements  on  them  were  forgeries, 
or  fictitious.  It  is  for  the  defendants  to  establish  that  they 
have  a  right  to  charge  the  plaintiffs  with  the  amount  of  these 
biUs. 

The  first  ground  on  which  they  claim  this  right  is  that  the 
plaintiffs,  by  their  conduct,  wilful,  careless,  or  unskilful,  or  all, 
enabled  the  fraud  to  be  committed  as  to  the  whole  or  part  (the 
part  after  the  first  one  or  two) — in  effect,  that  the  plaintiffs  caused 
the  defendants  to  pay  these  bills.  I  think  it  is  necessary  for  the 
defendants  to  shew  that  the  plaintiffs  caused  them  to  pay  these 
bills  as  they  did.  It  is  not  enough  to  shew  that  they  gave 
occasion  to  their  doing  so — ^that  different  conduct  would  have 
prevented  the  fraud  and  the  payment  by  the  defendants. 
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H.  L.  (K)  I  think  the  result  of  the  authoarities,  Bdbarts  y.  Tucker  (1) ; 
1891  Young  v.  Grote  (2);  Bank  of  Ireland  v.  Trustees  of  Evawl 
Bank  op  Charities  (3) ;  Mayor,  de.,  of  Merchants  of  England  v.  Bank  of 
^o^^^N*^  England  (4),  is,  that  the  conduct  of  the  bank's  customer  to 
Vaoluno  enable  the  bank  to  charge  the  customer  must  be  conduct  directly 
causing  the  payment. 

Kow,  there  is  no  doubt  that  there  were  many  ways  in  which 
the  plaintiffs  might  have  detected  the  forgeries.  The  forged 
letters  which  advised  the  forged  bills  omitted  to  adyise  some  which 
were  genuine.  Yet  the  latter  were  accepted  by  the  plaintiffs. 
The  letters  of  the  plaintiffs  to  Yucina  did  not  mention  the  forged 
bills.  The  plaintiffs  signed  a  letter  to  Yucina  in  which  the 
balance  against  him  was  in  blank ;  that  balance  seems  to  have 
appeared  in  different  amounts  in  the  plaintiffs'  books  at  different 
times.  Then  the  forged  bills  were  all  indorsed  on  the  part 
accepted,  unlike  the  genuine  bills.  The  bills  after  payment,  had 
they  been  examined  by  the  plainti£b,  would  have  shewn  that  they 
had  not  been  paid  through  a  banker.  The  indorsements  would 
have  been  known  to  the  plaintiffs'  clerks  and  to  the  plainti£& 
to  bear  impossible  dates.  It  would  have  been  seen  that  Pasqua 
appeared  to  leave  the  bills  for  acceptance  and  yet  not  to  be 
the  holder  for  payment.  Maratis  was  a  fictitious  name  and 
would  not  be  known  to  the  plaintiffs.  Yucina's  account  became 
very  large,  the  balance  against  him  unusually  large,  but  no  notice 
was  taken;  and  what  was  much  pressed  was  that  Glyka  was 
enabled  to  steal  and  did  steal  the  forged  bills  after  their  accept- 
ance. It  was  not  the  duty  of  anyone  exclusively,  apparently, 
to  give  out  bills  accepted  to  those  who  called  for  them.  I  suppose 
as  that  call  might  be  made  at  any  time  in  the  day,  any  clerk 
might  go  to  the  leather  case,  take  out  the  bill,  and  give  it  out. 
It  was  kept  in  the  room  where  Glyka  sat.  Whether  this  was 
negligence  I  cannot  say.  I  really  do  not  know  ;  no  witness 
said  it  was ;  it  may  be  unusual ;  I  say  sincerely,  I  do  not  know — 
I  cannot  of  my  own.  knowledge  or  reasoning  say  it  was ;  and 
there  is  no  evidence.  All  these  things  put  together  make  it 
wonderful  that  the  fraud  could  be  practised — most  wonderful 

(1)  16  Q.  B.  660.  (3)  6  H.  L.  Cas.  389. 

(2)  4  BiDg.  254.  (4)  21  Q.  B.  D.  160. 
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that  it  could  be  practised  to  the  extent  it  was  without  earlier  H.  L.  (K) 

discovery,  but  do  not,  in  my  opinion,  give  the  defendants  a  right  I89i 

to  charge  the  plaintiffs  with  the  amounts  paid  for  these  bills  as  bank  of 

payment  caused  by  them.  England 

A  great  deal  has  been  made  of  the  advice-notes  the  plaintiffs  Vagliano 

°  ^  Bbothebs. 

sent  to  the  defendants  of  bills  becoming  due,  with  a  request  to 
the  defendants  to  pay  them.  In  my  judgment  these  advice-notes 
in  no  way  help  the  defendants.  They  mean  nothing  more  than 
the  very  acceptances  themselves  meant.  The  bills  were  accepted, 
payable  at  the  defendants — but  to  whom  ?  To  those  who  could 
give  a  discharge  for  them  and  were  entitled  to  enforce  payment. 
That  is  all  the  advice-notes  mean.  Suppose  a  genuine  bill  really 
drawn  by  Yucina  and  really  payable  to  Petridi,  and  suppose  a 
forgery  of  Petridi's  name,  can  it  be  suggested  that  the  advice- 
note  would  enable  the  defendants  to  charge  the  plaintiffs  with 
that  bill  if  they  paid  it  ?  Certainly  not.  With  all  respect,  it  is 
a  mistake  to  suppose  that  by  that,  or  by  the  very  acceptance 
itself,  any  more  or  other  representation  is  made  by  the  plaintiffs 
to  the  defendants  than  that  they,  the  plaintiffs,  are  estopped  to 
anyone  interested  to  deny  that  Yucina  drew  the  bill.  The 
plaintiffi  are  not  estopped  from  saying  that  they  are  not  liable  to 
pay  the  bill  unless  it  is  indorsed  by  Petridi.  I  am  afraid 
though,  that  that  memorandum  operates  strongly  on  some 
opinions. 

The  other  ground  on  which  the  defendants  claim  to  charge 
the  plaintiffs  with  the  amount  of  these  bills  is  that  Petridi  &  Co., 
the  payees,  were  fictitious  persons  within  the  meaning  of  the 
Bills  of  Exchange  Act,  sect.  7,  sub-sect.  3,  and  that  the  defend- 
ants therefore  might  pay  them  to  a  de  fiacto  bearer.  I  differ  on 
both  points.  It  must  be  borne  in  mind  that  the  Bills  of 
Exchange  Act  is  ^*  An  Act  to  Codify  the  Law^relating  to  Bills  of 
Exchange,"  not  to  alter  or  amend  it,  and  by  sect.  97  the  rules  of 
common  law,  including  the  law-merchant,  '^save  in  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  this  Act, 
shall  continue  to  apply  to  bills  of  exchange." 

Then,  were  Petridi  &  Co.  fictitious  or  non-existing  persons  ? 
There  was  a  firm  of  that  name,  a  firm  as  identifiable  as  K.  M. 
Kothschild  &  Co.,  as  Glyn,  Mills,  Currie  &  C6.,  as  the  Bank 
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H.  li.  (£.)    of  England  itself  would  be  identifiable  if  their  names  appeared 
1891        as  payees  of  a  bill  of  exchange ;  and  to  my  mind  that  shews  they 
Bank  of     ^^re  not  fictitious  or  non-existing  persons.    It  is  asked.  What  if 
.  Englaito     ^3  pg^yg^  ^gj3  JqI^  Smith?    Well,  if  there  were  nothing  to 
Vagliano    identify  a  particular  John  Smith  as  payee  when  all  "  the  sur- 
rounding  circumstances  "  were  looked  at,  it  may  be  that  he  might 
be  treated  as  a  non-existent  person.    But  what  if  it  was  shewn 
that  the  bill  was  deliyered  to  a  particular  John  Smith,  in  payment 
of  a  debt  due  to  him  from  the  drawer,  could  any  holder  of  it 
treat  it  as  payable  to  bearer.  Smith's  name  being  forged  as 
indorser  ?    Certainly  not ;  but  then  it  is  said  that  that  is  not  the 
case  here ;  that  the  bill  was  not  delivered  to  Petridi  &  Co.,  nor 
intended  to  be  so ;  that,  in  the  intention  of  the  makers  of  the 
bill,  Petridi  was  a  sham,  and  so  fictitious  or  non-existent ;  that 
Petridi  &  Co.  are  not  fictitious  nor  non-existent,  that  they  exist 
in  the  flesh,  yet  they  are  fictitious  qua  payees,  constructively 
fictitious ;  that  if  Yucina  had  drawn  the  bill,  Petridi  was  real 
and  existent,  but  inasmuch  as  Glyka  did  not  mean  Petridi  to 
have  the  bill  he  was  non-existent.    This  beats  me.    They  are 
at  the  same  time  real  and  unreal,  they  are  that  which  is  said  to  be 
an  impossibility,  being  and  not  being  at  the  same  time.    The 
bill  means  one  thing  or  another,  according  to  the  intent  of  the 
drawer,  that  the  drawee  has  or  has  not  a  right  to  Petridi's  in- 
dorsement, according  as  that  intent  is  one  thing  or  another. 
Because  the  argument  would  be  the  same  if  Vucina  had  really 
drawn  the  bills,  but  not  intended  Petridi  to  have  them ;  a  possi- 
bility, if  Yucina  will  forgive  me.  That  if  Glyka  had  intended  to 
commit  his  fraud  through  the  innocent  agency  of  Petridi,  Petridi 
would  be  real  and  not  fictitious.    If  the  argument  is  good,  it 
would  shew  that  a  bona  fide  holder  of  these  biUs  not  claiming 
through  Petridi  might  have  enforced  payment  from  the  plaintiffis. 
It  is  said  that  such  a  payment,  i.e.  to  himself,  is  according  to  the 
intention  of  the  drawer.    So  it  is  of  the  drawer  de  facto,  but  not 
of  him  who  by  the  bill  itself  the  drawee  has  a  right  to  suppose 
is  the  drawer.     The  plaintiffs  are  estopped  to  deny  that  Yucina 
is  the  drawer ;  but  they  are  not  estopped  to  deny  that  Yucina 
meant  that  Petridi  and  his  assigns  should  receive  the  amount  of 
the  bill,  and  that  it  should  not  be  paid  unless  indorsed  by  PetridL 
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This  argTunent^  as  I  have  said,  toakes  the  effect  of  a  bill  H.  l.(E.) 
depend,  not  on  the  meaning  of  the  writing,  but  on  the  intent  of  I89i 
the  maker.  A  bill  payable  to  the  Bank  of  England  is  payable  bank  of 
to  a  fictitious  person  if  the  drawer  intends  to  forge  their  name  ^^°^^^ 
and  give  it  to  another  person.  A  payee  is  real  or  fictitious,  at  Vagliano 
the  option  of  the  holder,  within  the  Act.  But  it  was  shewn  that 
a  bill  drawn  like  these  might  get  into  the  hands  of  Petridi  &  Co., 
though  not  so  intended,  who  might  take  it  for  value  and  be 
entitled  to  maintain  an  action  against  the  plaintiffs.  Would 
Petridi  be  fictitious  then  ?  It  is  asked,  What  difference  does 
it  make  to  the  plaintiffs  that  there  is  a  C.  Petridi  &  Go.  when, 
if  the  payee  had  been  actually  fictitious  or  unreal  and  the 
name  was  put  on  the  back  of  the  bill,  it  might  be  treated  as 
payable  to  bearer  ?  The  answer  is  obvious.  If  the  payee  is  a 
known  person,  the  drawee  can  well  believe  that  the  drawing  is 
genuine ;  he  knows  he  cannot  be  made  to  pay  without  that  person's 
indorsement.  He  knows  that  before  presentment  for  acceptance 
the  bill  has  been  in  ordinary  course,  or  at  all  events  will  be,  in 
the  hands  of  a  responsible  person  if  a  good  name  is  used.  His 
holding  and  indorsement  are  a  guarantee  that  the  bill  is  in  right 
hands.  Take  this  very  case.  Glyka  could  not  have  got 
Petridi's  indorsement.  I  do  not  mean  could  not  in  point  of  law, 
but  could  not  practically.  Without  that  the  plaintiffs  were  not 
bound  to  pay  the  bill.  I  have  no  doubt  that  Glyka  chose 
Petridi's  name  to  avoid  suspicion.  If  it  had  been  a  strange 
name  it  might  have  attracted  attention  and  caused  some 
inqniiy. 

An  argument  is  used  which,  with  all  submission,  I  think  very 
feeble.  It  is  said  that  the  statute  says  '^  fictitious  or  non- 
existing,"  and  that  fictitious  is  needless  on  the  plaintiff's  con- 
stmction ;  I  do  not  agree.  But  what  is  the  value  of  such  an 
argument?  Kothing,  unless  there  is  no  other.  A  prudent 
draftsman  does  not  accurately  examine  whether  a  word  will  be 
spoperfluous,  he  makes  sure  by  using  it. 

A  word  on  the  case  of  Cooper  v.  Meyer  (1).  It  is  somewhat 
remarkable.  The  question  was  important;  the  judgment  is 
flingiilarly  short,  and  nothing  is  said  by  Parke  J.    I  think  the 

(1)  10  B.  &  C.  468. 
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H.  L.  (E.)    decision  right    Lord  Tenterden  says,  when  the  drawer  is  a  real 

1891        person  his  indorsement  may  be  disputed ;  but  if  there  is  no  such 

Bank  OP     person  and  (Bay ley  J.  also  says)  if  the  acceptor  accepts  without 

England     knowing  there  is  such  a  person  as  the  supposed  drawer,  the 

Yagluno    acceptor  undertakes  to  pay  to  the  signature  of  the  person  who 

'    actually  drew  the  bills.     Further,  I  should  say  that  as  the  bills 

^^  '  werd  accepted  for  the  accommodation  of  Darby,  with  no  know- 
ledge of  any  such  person  as  the  drawer,  the  acceptor  authorized 
the  indorsement  as  he  authorized  the  drawing  by  Darby.  The 
Court  did  not  say  that  no  indorsement  was  necessary,  or  that  any 
one  but  Darby  could  have  indorsed.  This  case  does  not  help  the 
defendants. 

I  say,  then,  that  Fetridi  &  Co.  were  not  fictitious  or  non- 
existent, and  that  the  bill  could  not  be  treated  as  payable  to 
bearer.  But  supposing  it  could,  by  whom  could  it  be  so  treated  ? 
By  the  holder  in  due  course :  by  the  person  who  could  maintain 
an  action.  Not  by  a  man  who  stole  it ;  not  by  a  man  who  could 
maintain  no  action  on  it  The  enactment  is  for  the  benefit  of 
the  holder — the  honest  holder  who  is  embarrassed  by  the  difficul- 
ties of  there  being  no  actual  existing  payee.  Sect.  5,  sub-sect  2, 
says,  that  when  drawer  and  drawee  are  the  same  person,  or  the 
drawee  fictitious,  or  a  person  not  having  capacity  to  contract,  the 
holder  may  treat  the  instrument  as  a  bill  or  a  promissory  note ; 
surely  that  means  a  holder  for  value.  Suppose  A.  draws  on  a 
fictitious  person,  indorses  it  to  B.  for  his  (B.'s)  accommodation, 
who  negotiates  it,  and  has  to  take  it  up.  B.  could  not  say,  "  The 
statute  says  I  may  treat  this  as  a  promissory  note."  The  answer 
would  be,  "  You  are  not  a  holder  for  value."  Now  in  this  case  the 
money  was  always  paid  by  the  defendants  to  Glyka,  or  Glyka's 
agents.  Glyka  had  no  right  to  "  treat "  the  bill  in  any  way.  It 
was  in  his  possession  by  a  theft ;  he  clearly  stole  it  after  it  was 
accepted. 

The  enactment  I  say  is  for  the  benefit  of  the  holder,  not  of 
the  acceptor ;  it  gives  rights  against  him.  The  plaintiffs  could 
not,  even  if  Fetridi  is  considered  as  fictitious,  treat  these  bills  as 
payable  to  bearer.  How  could  they  ?  How  can  an  acceptor 
treat  a  bill  as  payable  to  bearer  ?  But  if  he  cannot^  if  the  section 
does  not  apply  to  him,  neither  does  it  apply  to  his  agent  for 


Digitized  by  VjOOQIC 


Lord  Bramwell. 


A.  C.  AND  PRIVY  COUNCIL.  141 

payment,  his  banker,  at  whose  house  it  is  made  payable.  How  H.  L.  (E.) 
can  it  be  paid  that  the  plaintiffs  have  given  a  mandate  to  the  1891 
defendants  to  pay  these  bills  without  Fetridi's  indorsement,  to  bank  of 
pay  them  to  a  person  who  had  no  right  to  receive  the  money,  ^^^^^^ 
who  could  not  have  compelled  the  plaintiffs  to  pay  them  ?  These  Vagliaito 
bills,  as  the  acceptances  were  not  ^^  payable  at  the  bank,  and  not 
elsewhere"  might  "have  been  presented  to  the  plaintiffs.  Had 
they  been,  the  plaintiffs  could  have  refused  payment,  perhaps 
would.  No  one  could  have  maintained  an  action  against  the 
plaintiffs  on  these  bills.  How  can  it  be  right  that  the  defen- 
dants should  have  paid  them  ?  If  a  clerk  of  the  plaintiffs  had 
paid  this  bill,  I  agree  he  would  not  be  liable  to  his  employers 
unless  his  suspicions  had  been  excited.  But  the  duty  of  a  clerk 
is  different  from  that  of  a  banker.  The  defendants  have  deprived 
the  plaintiffs  of  this  right  to  refuse  payment  by  electing  to  pay. 
Let  it  not  be  supposed  I  find  fault  with  them — I  do  not  in  the 
least ;  but  so  it  is. 

I  am  of  opinion  that  this  case  is  governed  by  Bdbarta  v. 
Tucker  (1).    I  own  to  a  prejudice  in  favour  of  that  case.    I  do  not 
agree  with  the  notion  that  a  banker  is  entitled  to  make  inquiries 
as  to  whether  he  should  pay,  as  there  suggested.     He  must 
honour  or  dishonour  the  bill  on  presentment.    The  case  was 
decided   on  no  such  ground,  but  on  this,  that  the  customer's 
mandate  is  to  pay  only  to  such  person  or  persons  as  can  give  a 
discharge  of  the   instrument.     I  am  afraid,  however,  that  a 
dislike  of  that  case  has  a  good  deal  to  do  with  opinions  un- 
favourable to  the  plaintiffs.     Lord  Esher  says  that  is  a  harsh 
case.    I  have  heard  able  arguments  on  both  sides :  on  the  one 
side  that  the  banker  sees  the  person  who  presents  the  instru- 
ment ;  on  the  other,  that  the  banker's  customer  knows  the  parties 
to  whom  he  gives  his  acceptance  or  cheque.    There  are  two 
remarks  to  be  made.     One  is  that  the  banker  can  bargain  with 
his  customer,  if  he  likes  (I  do  not  mean  by  Act  of  Parliament, 
but  he  can  make  his  stipulation  with  his  customer),  that  he  will 
not  be  liable  in  such  cases  as  the  present.    The  other  is  that 
bankers  do  not  make  such  a  bargain ;  yet  they  and  banking,  I 
am  glad  to  say,  flourish. 

(1)  16  Q.  B.  560.    . 
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H.  L.  (E.)  I  have  said  nothing  of  the  defendants  paying  this  enormoas 
1891  amount  oyer  the  counter  to  strangers.  I  have  no  doubt,  as  a 
Bank  OF  matter  of  knowledge  and  of  reasonings  that  this  was  most 
Enolaxd  Tu^^uaL  There  is,  besides,  cogent  evidence  that  it  was.  The 
Vaqliano  paying  cashier  inquired  of  his  principal  if  the  bill  should  be 
^  paid  when  first  presented.  The  principal,  according  to  his  own 
'  account,  thought  it  a  thing  to  mention  to  the  plaintiffs'  clerk 
when  the  instances  had  been  few.  I  have  no  doubt  that  (espe- 
cially when  the  cases  multiplied),  instead  of  a  gossiping  intima- 
tion not  enough  to  reach  Ziffb's  mind  (as  Charles  J.  finds), 
for  the  protection  of  themselves  there  ought  to  have  been  a 
formal  communication  to  the  plaintiffs.  If  Mr.  Disney  was  satis- 
fied with  what  he  says  Ziffb  said  to  him,  he  is  a  very  strange 
person.  The  thing  is  absurd.  ^^  I  suppose  you  must  pay  if  the j 
have  been  advised."  How  could  the  advice  that  the  bills  would 
be  presented  for  payment  remove  the  suspiciousness  of  the  pre- 
sentment when  it  took  place  ?  True,  the  plaintiffs  might  have 
seen  that  the  bills  had  been  paid  over  the  counter,  but  they  trust 
to  the  defendants  having  paid  properly.  But  I  have  not  referred 
to  this  as  a  ground  on  which  the  defendants  should  [falL  I  have 
no  doubt  there  was  gross  carelessness,  but  a  carelessness  to  the 
bank's  own  hurt,  a  carelessness  of  precautions  for  their  own  good. 

If,  however,  on  some  ground  which  I  cannot  see,  the  whole 
conduct  of  the  parties  is  to  be  looked  at,  if  it  is  to  be  said  that 
the  bank  may  charge  Vagliano  with  payments  they  need  not 
have  made,  then  I  think  that  must  at  least  be  limited  to  those 
payments  which  were  reasonably,  rightfully,  and  carefully  made, 
and  not  to  such  as  those  in  question. 

I  rely  also  on  and  agree  with  the  judgments  of  the  judges  who 
have  decided  in  favour  of  the  plaintiffs;  also  on  that  of  the 
Master  of  the  Bolls,  except  that  part  which  holds  that  C.  Petridi 
&  Co.  were  fictitious. 

This  is  my  opinion)  and  I  am  glad  to  think  it  is  also  that  of 
my  noble  and  learned  friend  Lord  Field.  I  am  sorry  that  it  is 
not  shared  in  by  any  other  noble  and  learned  Lord  who  heard 
the  case.  We  are  probably  wrong,  but — and  I  say  it,  I  am  sure 
I  need  not  protest,  with  the  most  sincere  respect  for  those  who 
do  not  agree  with  me,  for  I  know  of  no  others  more  deserving 
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of  respect — it  is  some  comfort  to  me  to  think  that  the  head-note  H.  L.  (E.) 
of  onr  opinion  may  be  expressed  very  shortly  and  in  the  most       1891 
abstract  form — ^namely,  *^a  banker  cannot  charge  his  customer     bank  of 

with  the  amount  of  a  bill  paid  to  a  person  who  had  no  right  of  ^-'^'^J'^^^ 

action  against  the  customer,  the  acceptor."     But  I  think  the  Vagliako 

-  B  BOTHERS 

head-note  which  will  represent  the  decision  of  your  Lordships       — 

should  be  in  a  strictly  concrete  form,  stating  the  facts  and        

saying  that  on  them  it  was  held  that  judgment  should  be  for  the 
appellants.  I  think  the  judgment  for  the  respondents  should  be 
affirmed. 

Lord  Hbbschell  : — 

My  Lordsy  I  propose  to  deal  at  the  outset  with  the  question  of 
the  construction  of  the  Bills  of  Exchange  Act,  which  gave  rise 
to  a  difference  of  opinion  in  the  Court  below. 

The  facts  material  to  this  part  of  the  case  I  take  to  be  these. 
The  bills  in  question  purported  to  be  drawn  by  Vucina,  but  were, 
in  fact^  entirely  the  production  of  Glyka,  a  clerk  in  the  service  of 
Yagliano  Brothers,  the  respondents.  He  fraudulently  procured 
the  necessary  forms  to  be  printed  and  filled  them  up,  inserting 
the  name  of  Vucina  as  drawer  and  of  C.  Petridi  &  Co.  as  payees. 
A  firm  of  C.  Petridi  &  Co.  carries  on  business  at  Constantinople, 
and  had  been  the  payee  of  some  genuine  bills  previously  drawn 
by  Vucina  upon  Vagliano  Brothers.  I  think  there  can  be  no 
doubt  that  this  fact  suggested  to  Glyka  the  insertion  of  the  name 
of  C.  Petridi  &  Co. ;  but  I  do  not  believe  that  he  made  this 
choice  with  the  idea  that  it  would  assist  his  fraud.  I  entertain 
no  doubt,  under  the  circumstances  disclosed  by  the  evidence, 
that  Vagliano  Brothers  would  equally  have  accepted  the  bills  if 
any  other  name  had  been  inserted,  and  that  Glyka  knew  this. 
It  was  of  course  never  intended  by  Glyka  that  Petridi  &  Co. 
should  be  the  persons  to  whom  the  bill  should  be  paid.  The 
name  was  inserted  merely  to  make  the  bills  complete  in  form. 
The  bills  were  accepted  by  Vagliano  Brothers,  payable  at  the 
Bank  of  England,  who  were  requested  by  Vagliano  Brothers  to  pay 
them  at  maturity.  They  were  presented  for  payment  with  indorse- 
ments to  all  appearance  regular,  these  having  been  written  by 
Glyka,  and  were  paid  to  the  persons  presenting  them  at  maturity. 
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H.  L.  (E.)  The  conclusion  at  which  the  majority  of  the  Court  of  Appeal 

1891  arrived  with  reference  to  the  construction  of  the  subHsection  of 

Bahe  of  ^^6  Bills  of  Exchange  Act  with  which  your  Lordships  have  to 

England  j^q^j  jg  ^j^^g  stated :  "  The  word  *  fictitious '  must  in  each  case  be 

V. 

Yaouano    interpreted  with  due  regard  to  the  person  against  whom  the  bill 

'    is  sought  to  be  enforced.    If  the  drawer  is  the  person  against 

^"^  ^  '  whom  the  bill  is  to  be  treated  as  a  bill  payable  to  bearer,  the 
term  *  fictitious'  may  be  satisfied  if  it  is  fictitious  as  regards 
himself^  or  in  other  words  fictitious  to  his  knowledge.  If  the 
obligations  of  the  acceptor  are  in  question,  and  the  acceptor  is  ' 
the  person  against  whom  the  bill  is  to  be  so  treated,  *  fictitious ' 
must  mean  fictitious  as  regards  the  acceptor,  and  to  his  know- 
ledge. Such  an  interpretation  is  based  on  good  sense  and  sound 
commercial  principle." 

The  conclusion  thus  expressed  was  founded  upon  an  exami- 
nation of  the  'state  of  the  law  at  the  time  the  Bills  of  Exchange 
Act  was  passed.  The  prior  authorities  were  subjected  by  the 
learned  Judges  who  concurred  in  this  conclusion  to  an  elaborate 
review,  with  the  result  that  it  was  established  to  their  satisfaction 
that  a  bill  made  payable  to  a  fictitious  person  or  his  order  was,  as 
against  the  acceptor,  in  effect  a  bill  payable  to  bearer,  only 
when  the  acceptor  was  aware  of  the  circumstance  that  the  payee 
was  a  fictitious  person,  and  further,  that  his  liability  in  that  case 
depended  upon  an  application  of  the  law  of  estoppel.  It  appeared 
to  those  learned  Judges  that  if  the  exception  was  to  be  further 
extended,  it  would  rest  upon  no  principle^  and  that  they  might 
well  pause  before  holding  that  sect.  7,  sub-sect.  3,  of  the  statute 
was  "  intended  not  merely  to  codify  the  existing  law,  but  to  alter 
it  and  to  introduce  so  remarkable  and  unintelligible  a  change." 

My  Lords,  with  sincere  respect  for  the  learned  Judges  who  have 
taken  this  view,  I  cannot  bring  myself  to  think  that  this  is  the 
proper  way  to  deal  with  such  a  statute  as  the  Bills  of  Exchange 
Act,  which  was  intended  to  be  a  code  of  the  law  relating  to 
negotiable  instruments.  I  think  the  proper  course  is  in  the  first 
instance  to  examine  the  language  of  the  statute  and  to  ask  what 
is  its  natural  meaning,  uninfluenced  by  any  considerations  derived 
from  the  previous  state  of  thfe  law,  and  not  to  st^twith  inquiring 
•how  the  law  previously  stood,  and  then,  assuming  that  it  was 
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probably  intended  to  leave  it  unaltered,  to  see  if  the  words  of  the    H.  L.  (E.) 
enactment  will  bear  an  interpretation  in  conformity  with  this       1891 

^®^-  Bahk  of 

If  a  statute,  intended  to  embody  in  a  code  a  particular  branch     Englahd 

of  the  law,  is  to  be  treated  in  this  fashion,  it  appears  to  me  that    Vagliano 

Bbothebs. 
its  utility  will  be  almost  entirely  destroyed,  and  the  very  object       — 

with  which  it  was  enacted  will  be  frustrated.  The  purpose  of  -JIT  ^ 
SQch  a  statute  surely  was  that  on  any  point  specifically  dealt 
with  by  it,  the  law  should  be  ascertained  by  interpreting  the 
language  used  instead  of,  as  before,  by  roaming  over  a  vast 
number  of  authorities  in  order  to  discover  what  the  law  was, 
extracting  it  by  a  minute  critical  examination  of  the  prior  deci- 
sions, dependent  upon  a  knowledge  of  the  exact  effect  even  of 
an  obsolete  proceeding  such  as  a  demurrer  to  evidence.  I  am  of 
course  far  from  asserting  that  resort  may  never  be  had  to  the 
previous  state  of  the  law  for  the  purpose  of  aiding  in  the  con- 
struction of  the  provisions  of  the  code.  If,  for  example,  a 
provision  be  of  doubtful  import,  such  resort  would  be  perfectly 
legitimate.  Or,  again,  if  in  a  code  of  the  law  of  negotiable 
instruments  words  be  found  which  have  previously  acquired  a 
technical  meaning,  or  been  used  in  a  sense  other  than  their 
ordinary  one,  in  relation  to  such  instruments,  the  same  interpre- 
tation might  well  be  put  upon  them  in  the  code.  I  give  these 
as  examples  merely ;  they,  of  course,  do  not  exhaust  the  category. 
What,  however,  I  am  venturing  to  insist  upon  is,  that  the  first 
step  taken  should  be  to  interpret  the  language  of  the  statute, 
and  that  an  appeal  to  earlier  decisions  can  only  be  justified  on 
some  special  ground. 

One  further  remark  I  have  to  make  before  I  proceed  to  con- 
sider the  language  of  the  statute.  The  Bills  of  Exchange  Act 
was  certainly  not  intended  to  be  merely  a  code  of  the  existing 
law.  It  is  not  open  to  question  that  it  was  intended  to  alter, 
and  did  alter  it  in  certain  respects.  And  I  do  not  think  that  it 
is  to  be  presumed  that  any  particular  provision  was  intended  to 
be  a  statement  of  the  existing  law,  rather  than  a  substituted 
enactment. 

Taming  now  to  the  words  of  the  sub-section,  I  confess  they 
Appear  to  me  to  be  free  from  ambiguity.    '*  Where  the  payee  is 

Vol.!  1891.  3  L 
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H.  L.  (E.)    a  fictitious  or  non-existent  person ''  means,  snrely,  according  to 
1891       ordinary  canons  of  construction,  in  every  case  where  this  can,  as 

Bawk^op     a  matter  of  fact,  be  predicated  of  the  payee. 

Knolakd        j  ^j^  Qj^^  j^q  warrant  in  the  statute  itself  for  inserting  any 

Vaquaso    limitation  or  condition.    I  am  putting  aside  for  the  present  the 
question  by  whom  a  bill  answering  the  description  of  the  sub- 
section may  be  treated  as  payable  to  bearer,  and  I  am  accepting 
too  for  the  moment  the  meaning  attributed  by  the  majority  of 
the  Court  of  Appeal  to  the  word  **  fictitious,"  viz.  a  creation  of 
the  imagination,  confining  myself  to  the  question  in  what  cases 
a  bill  purporting  on  the  face  of  it  to  be  payable  to  order  may  be 
treated  as  payable  to  bearer.    I  find  it  impossible  without  doing 
violence  to  the  language  of  the  statute  to  give  any  other  answer 
than  this — In  all  cases  in  which  the  payee  is  a  fictitious  or  non- 
existent person.    The  majority  of  the  Court  of  Appeal  read  the 
section  thus:   Where  the  payee  is  a  fictitious  or  non-existent 
person,  the  bill  may,  as  against  any  party  who  had  knowledge  of 
the  fact,  be  treated  as  a  bill  payable  to  bearer.    It  seems  to  me 
that  this  is  to  add  to  the  words  of  the  statute  and  to  insert 
a  limitation  which  is  not  to  be  found  in  it  or  indicated  by  it. 
It  is  said  that  when  the  acceptor  is  the  person  against  whom  the 
bill  is  to  be  treated  as  payable  to  bearer, "  *  fictitious '  must  mean 
fictitious  as  regards  the  acceptor,  and  to  his  knowledge."    With 
all  respect,  I  am  unable  to  see  why  it  must  mean  this.    I  confess 
I  cannot  altogether  follow  the  meaning  of  the  words  fictitious 
'*  as  regards  "  the  acceptor.     I  have  a  difficulty  in  seeing  how  a 
payee,  who  is  in  fact  a  *'  fictitious  "  person  in  the  sense  in  which 
that  word  is  being  used,  can  be  otherwise  than  fictitious  as 
regards  all  the  world — how  such  a  payee  can  be  "  fictitious  "  as 
regards  one  person  and  not  another.    The  truth  is  the  words,  "as 
regards  "  the  acceptor,  are  treated  as  equivalent  to  the  words, "  to 
the  knowledge  of"  the  acceptor.    But  I  do  not  think  these 
expressions  are  synonymous.    It  seems  to  me  that  to  import  into 
the  statute  after  the  words  ''fictitious  person"  the  words  "as 
regards  "  the  acceptor  or  drawer,  as  the  case  may  be,  and  then  to 
interpret  those  words  as  meaning  "  to  the  knowledge  of,"  only 
tends  to  obscure  the  fact  that  the  condition  that  the  payee  must 
be  fictitious  to  the  knowledge  of  the  person  sought  to  be  charged 
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as  upon  a  bill  payable  to  bearer  is  being  introduced  into  the  H.  L.  (E.) 
enactment.  I89i 

For  the  reasons  I  have  given  I  find  myself  compelled  to  the     bank  of 

conclusion,  notwithstanding  my  respect  for  those  who  have  ex-  E^^^^^^o 

pressed  a  contrary  view,  that  in  order  to  establish  the  right  to  Vagliaho 

,     ,  Bbotusbs. 

treat  a  bill  as  payable  to  bearer  it  is  enough  to  prove  that  the 
payee  is  in  fact  a  fictitious  person,  and  that  it  is  not  necessary  if 
it  be  sought  to  charge  the*  acceptor  to  prove  in  addition  that  he 
was  cognisant  of  the  fictitious  character  of  the  payee. 

My  Lords,  if  the  conclusion  which  I  have  indicated  as  being, 
in  my  opinion,  the  sound  one,  involved  some  absurdity  or  led  to 
some  manifestly  unjust  result,  I  might  perhaps,  even  at  the  risk 
of  straining  the  language  used,  strive  to  put  some  other  inter* 
pretation  upon  it.  But  I  cannot  see  that  this  is  so,  or  that  the 
interpretation  I  have  adopted  does  any  violence  to  good  sense,  or 
is  otherwise  than  in  accordance  with  sound  commercial  principle. 
I  will  assume  that  as  the  law  stood  at  the  time  the  BUls  of 
Exchange  Act  was  passed,  a  bill  drawn  to  the  order  of  a  fictitious 
payee  could  have  been  treated  as  a  bill  payable  to  bearer  only  as 
against  a  party  who  knew  that  the  payee  was  fictitious.  This 
decision  even  was  arrived  at  little  more  than  a  century  ago,  and 
was  dissented  from  by  distinguished  judges,  and  it  is  obvious 
from  the  observations  of  Lord  Ellenborough  in  Bennett  v.  Far- 
ndl  (1)  that  by  some  eminent  lawyers  at  least  it  was  regarded 
rather  as  a  departure  from  strict  principle,  which  ought  not  to 
be  further  extended  than  as  an  embodiment  of  sound  commercial 
principle. 

But  is  it  impossible  to  take  any  step  beyond  this  without 
violating  sound  principle  and .  working  injustice  ?  Let  me  draw 
attention  for  a  moment  to  the  relative  position  and  rights  of  the 
drawer  and  acceptor  of  a  bill  of  exchange.  A  drawee  who  accepts 
a  bill  does  so  either  because  he  has  in  his  hands  moneys  of  the 
drawer,  or  expects  to  have  them  before  the  bill  falls  due,  or 
because  he  is  willing  to  give  the  credit  of  his  name  to  the  drawer, 
and  to  make  him  an  advance  by  payment  of  his  draft.  It  is 
immaterial  to  the  acceptor  to  whom  the  drawer  directs  him  to 
make  payment :  that  is  a  matter  for  the  choice  of  the  drawer 
(X)  1  Gamp.  130, 180,  c. 

8  L  2 
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H.  L.  (E.)  alone.    The  acceptor  is  only  concerned  to  see  that  he  makes  the 

1891  payment  as  directed,  so  as  to  be  able  to  charge  the  drawer.    It  is 

BajiTof  i^  truth  only  with  the  drawer  that  the  acceptor  deals ;  it  is  at  his 

EwoLAND  instance  that  he  accepts ;  it  is  on  his  behalf  that  he  pays ;  and  it 

Vaoliaho  is  to  him  that  he  looks  either  for  the  funds  to  pay  with,  or  for 

Bbothers. 

—  reimbursement  if  he  holds  no  funds  of  the  drawer  at  the  time  of 

Lord  Herachell. 

—  payment. 

In  the  ordinary  case,  where  the  payee  designated  in  the  bill  is 
a  real  person  intended  by  the  drawer  to  receive  payment,  either 
by  himself  or  by  some  transferee,  the  acceptor  can  only  charge 
the  drawer,  if  he  pays  the  person  so  designated,  or  some  one 
deriving  title  through  him.    If  payment  be  made  to  any  other 
person,  the  drawer's  liability  on  the  bill  is  not  discharged  by 
payment ;  he  will  or  may  remain  liable  to  the  real  payee,  or 
those  claiming  under  him,  and  the  acceptor  having  paid  other- 
wise than  according  to  the  directions  of  the  drawer  cannot  justify 
the  use  of  his  funds  in  making  the  payment,  or  claim  to  be 
reimbursed  by  him.    But  now  suppose  the  drawer  inserts  as 
payee  the  name  of  a  fictitious  person,  requests  the  drawee  to 
accept  a  bill  so  drawn,  indorses  the  payee's  name,  and  puts  the 
bill  into  circulation.    He  certainly  intended  it  to  obtain  currency 
and  to  be  paid  at  maturity,  and  he  as  certainly  did  not  intend  it 
to  be  paid  only  to  the  payee  named,  or  some  one  deriving  title 
through  him.    Nor,  as  it  seems  to  me,  can  it  reasonably  be  said 
that  he  intended  to  direct  the  drawee  to  pay  such  person  and 
such  person  only. 

What  then  is  the  position  of  a  lawful  holder  of  a  bill  so  drawn  ? 
I  do  not  understand  it  to  be  doubted  that  even  before  the  Bills 
of  Exchange  Act  such  a  holder  could  enforce  payment  of  the 
bill  against  the  drawer,  for  he  not  merely  knew  that  the  payee 
designated  was  a  fictitious  person,  but  was  himself  the  author  of 
the  fiction.  As  against  the  drawer  then  such  a  bill  could  be 
treated  as  payable  to  bearer.  But  if  it  cannot  be  so  treated  as 
against  the  acceptor,  the  holder,  who,  it  may  be,  bought  or  dis- 
counted it  on  the  faith  of  the  acceptance,  relying  on  the  credit  of 
the  acceptor,  and  unwilling  to  trust  to  that  of  the  drawer  alone, 
is  deprived  of  that  upon  which  he  relied,  of  the  liability  which 
he  regarded  as  his  security  for  payment.    The  holder  in  such  a 
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case  suffers  wrong.    Would  any  injustice  result  if  the  bill  could,  h.  L.  (E.) 
.as  against  the  acceptor  also,  be  treated  as  payable  to  bearer  ?        iS9i 

The  drawer  must  be  taken  to  have  intended  the  bill  to  be  paid  bakTof 

by  the  acceptor  at  maturity — but  to  whom  ?    Not  to  the  fictitious  England 

payee,  or  some  one  claiming  through  him.    Why  not  then  to  the  Vaoliano 
bearer,  who  can  hold  the  drawer  liable  upon  the  bill,  and  treat  it 


as  payable  to  him  ?  And  if  it  were  the  law  that  the  acceptor 
was  bound  in  such  a  case  to  pay  the  bearer,  who  would  suffer  ? 
Not  the  drawer,  for  payment  would  have  been  made  to  a  person 
who  could  compel  him  to  make  payment,  and  he  could  have  no 
ground  for  complaint  if  the  acceptor  used  his  funds  in  thus 
discharging  his  liability  on  the  bill,  or  in  case  he  had  not  pro- 
vided such  funds  if  he  were  held  liable  to  reimburse  the  acceptor. 
And  how  would  the  acceptor  suffer  in  such  a  case  ?  It  was  his 
object  in  accepting  the  bill  to  render  himself  liable  to  make  pay- 
ment to  the  person  intended  by  the  drawer  to  receive  it,  either 
out  of  moneys  provided  by  him,  or  looking  to  him  for  reimburse- 
ment. His  position  under  such  circumstances  would  be  precisely 
what  it  would  have  been  if  he  had  made  payment  to  a  real  person 
designated  as  payee,  or  to  those  claiming  imder  him.  And  it 
might,  I  think,  fairly  be  said  that  he  was  making  the  payment 
in  accordance  with  the  intention  of  the  drawer. 

It  may  be  that  the  right  of  the  holder  to  treat  such  a  bill,  as 
iigainst  an  acceptor  ignorant  of  the  fictitious  character  of  the 
payee,  as  a  bill  payable  to  bearer,  could  not  be  established  merely 
by  an  appeal  to  the  law  of  estoppel,  and  that  such  estoppel  would 
exist  only  against  the  drawer  who  knew  that  the  payee  was  a 
fictitious  person.  I  will  assume  that  this  was  the  law  prior  to  the 
recent  statute.  But  why  should  not  the  legislature  have  inter- 
vened with  a  positive  enactment  imposing  this  liability  upon  the 
acceptor — an  enactment  which,  it  seems  to  me,  would  wrong  no 
one,  and  would  prevent  a  holder  for  value  from  suffering  wrong  ? 
Estoppel  is  not  the  only  sound  principle  upon  which  a  law  can 
be  based.  The  law  of  estoppel  was  not  thought  to  afford  sufiScient 
protection  to  those  dealing  with  the  apparent  owner  of  goods. 
The  legislature  deemed  it  necessary  to  intervene,  and  the  Fac- 
tors Acts  were  passed,  each  of  which  added  something  to  the 
protection  of  persons  so  dealing.  Why,  then,  should  it  be  thought 

Digitized  by  VjOOQIC 


Lonl  H«rachelL 


150  HOUSE  OF  LORDS  [1891] 

H.  L.  (E.)  improbable  that  the  legislature  should  haye  created  in  the  holder 

1891  of  a  bill  drawn  payable  to  a  fictitious  person  a  new  right  against 

Bank  of  the  acceptor?    If  I  am  correct  in  thinking  that  this  added  right 

Englaud  ^Qxili  obviate  and  not  entail  injustice,  that  it  would  make  the 

Vagliano  law  more  reasonable  and  bring  it  more  into  conformity  with  the 

course  of  commercial  transactions,  I  can  see  no  reason  for  doubt- 

^     ing  that  the  legislature  so  intended,  if  this  be  the  plain  natuial 

meaning  of  the  words  they  have  used,  or  for  endeavouring  so  to 
construe  the  language  as  to  find  in  it  no  more  than  a  statement 
of  the  previous  law. 

I  have  dwelt  at  some  length  upon  this  point  because  it  ap- 
peared to  me  important  to  shew  that  the  words  of  the  enactment 
might  have  their  natural  effect  given  to  them  without  leading  to 
results  either  unjust  or  commercially  inconvenient.  But  I  de- 
sired also  to  elucidate  the  principle  upon  which  the  enactment 
was,  in  my  opinion,  based ;  because  this  is  not  without  its  bearing 
upon  the  next  question  to  be  considered,  and  to  which  I  will  now 
pass.    It  is  to  my  mind  one  of  greater  difficulty. 

Even  assuming,  it  is  said,  that  where  the  payee  is  a  '^  ficti- 
tious "  person  the  bill  may  be  treated  as  against  the  acceptor  as  a 
bill  payable  to  bearer,  the  word  "  fictitious  "  is  only  applicable  to 
a  creature  of  the  imagination,  having  no  teal  existence,  whilst  in 
the  present  case  "  C.  Petridi  and  Company  "  was  the  name  of  a 
firm  having  a  real  existence,  so  that  the  payee  here  cannot  be 
termed  a  fictitious  person.  But  are  the  words  ^*  where  the  payee 
is  a  fictitious  person ''  incapable  of  legitimate  application  in  any 
other  case  than  that  suggested  ?  The  first  observation  I  have  to 
make  is,  that,  if  so,  there  was  no  necessity  for  the  introduction 
of  the  word  "  fictitious "  in  the  enactment ;  the  word  **  non- 
existent "  would  have  sufficed.  It  was  argued  that  whilst  a  ficti- 
tious person  is  one  who  has  never  existed,  a  non-existent  person 
is  one  who  has  existed  but  whose  existence  has  ceased.  But 
even  if  this  be  admitted,  the  word  "non-existent"  would  have 
sufficed,  for  it  can  hardly  be  doubted  that  it  is  employed  as  suit- 
ably in  reference  to  that  which  has  never  existed  as  to  that  which, 
having  existed,  exists  no  longer. 

Without  however  dwelling  too  much  on  this  point,  which  may 
perhaps  have  a  historical  explanation,  let  me  call  attention  to 
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the  inconyenient  complexity  and  strange  and  unmeaning  dis-    H.  L.  (E.) 
tinctions  to  which,  as  it  seems  to  me,  the  construction  adopted       i89l 
by  the  Court  of  Appeal  would  give  rise.    If,  for  example,  a     j^j^^  of 
drawer  inserts  after  the  words,  **  Pay  to  the  order  of,"  a  name    ^^^^^^ 
which  he  invents,  himself  indorses  that  name,  and  puts  the  bill    Vaqliako 
into  circulation,  it  is  within  the  terms  of  the  statute,  and  may  be        — 
treated  as  a  bill  payable  to  bearer.    But  if  he  inserts  the  first       .^« 
name  that  occurs  to  him,  though  he  never  intends  a  bearer  of 
that  name  to  be  the  payee,  or  that  title  shall  only  be  made 
through  him,  but  himself  indorses  this  bill  and  puts  it  into  cir- 
culation just  as  he  did  the  other,  this  bill,  as  I  understand  the 
Court  below,  stands  in  a  dififerent  position.    The  case  is  not 
within  the  statute,  and  if  the  bill  can  be  treated,  even  as  against 
the  drawer,  as  a  bill  payable  to  bearer,  this  does  not  depend 
upon  the  words  of  the  enactment,  but  must  result  from  the  rules 
of  the  common  law,  which,  in  so  far  as  they  are  not  inconsistent 
with  the  express  provisions  of  the  Act,  are  by  sect.  97,  sub-sect  2, 
still  to  apply  to  bills  of  exchange. 

It  follows  that,  according  to  the  view  of  the  majority  of  the 
Gonxt  of  Ai^eal,  the  legislature  has  dealt  by  express  enctctment 
with  one  case  of  estoppel — ^that  is  to  say,  where  the  payee  is  a 
**  fictitious  person "  in  the  sense  which  they  attribute  to  those 
words — ^but  has  left  the  analogous  case,  where,  though  the  payee 
was  not  fictitious  in  that  sense,  the  name  was  inserted  as  a  mere 
pretence,  and  without  any  intention  that  payment  should  be 
made  to  the  person  designated,  undealt  with,  and  the  rights  and 
liabilities  upon  the  bill  to  be  ascertained  by  an  appeal  to  the 
roles  of  the  common  law.  Certainly  a  strange  proceeding  in  a 
code  of  this  description,  and  one  for  which  it  would  be  difficult 
to  find  a  satisfactory  explanation. 

But  this  is  not  all.  If  I  am  right  in  thinking  that  in  the  case 
of  a  payee  who  is  a  fictitious  person  (whatever  be  the  meaning  of 
iJiat  expression)  a  bill  may,  as  against  the  acceptor,  be  treated  by 
a  lawful  holder  as  payable  to  bearer  whether  the  acceptor  knew 
of  the  fiction  or  not,  why  should  this  right  and  liability  differ 
according  as  the  name  inserted  as  payee  be  a  creature  of  the 
imagination  or  correspond  to  that  of  a  real  person,  the  drawer 
in  neither  case  intending  a  person  so  designated  to  receive 
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H.  L.  (E.)  payment,  and  in  each  case  himself  indorsing  the  bill  in  the  name 

1891  of  the  nominal  payee  before  putting  it  into  circulation  ?    I  am  at 

Bank  of  a  loss  for  any  reason  why  this  distinction  should  exist.    It  is  trae 

Ekgland  ^^^^  there  is  this  diflference  between  the  two  cases — that  in  the 

Vm 

Vaouano  Qne  an  indorsement  by  the  named  payee  is  physically  impossible, 
whilst  in  the  other  it  is  not.  But  I  do  not  think  this  difference 
affords  a  sound  basis  for  a  distinction  between  the  respectiye 
rights  and  liabilities  of  the  drawer,  acceptor,  and  holder.  It 
seems  to  me  that  it  would  in  each  case  be  reasonable,  and  on  the 
same  grounds,  that  the  acceptor  should  be  liable  to  the  holder  of 
the  bill,  indemnifying  himself  out  of  the  funds  of  the  drawer  or 
obtaining  reimbursement  from  him. 

It  must  be  admitted,  of  course,  that  if  the  language  of  the 
statute  is  not  reasonably  capable  of  any  other  interpretation  than 
that  adopted  by  the  majority  of  the  Court  of  Appeal,  if  it  will 
not  allow  of  a  construction  which  would  coyer  the  case  we  have 
been  considering,  then  one  must  submit  to  the  conclusion  that 
the  legislature  has  left  the  law  in  this  respect  in  an  unsatisfactory 
position  and  full  of  distinctions  devoid  of  any  sound  principle. 
But  are  we  compelled  to  this  conclusion  ?  Do  the  words,  *'  where 
the  payee  is  a  fictitious  person,''  apply  only  where  the  payee 
named  never  had  a  real  existence  ?  I  take  it  to  be  clear  that  by 
the  word  *^  payee  "  must  be  understood  the  payee  named  on  the 
face  of  the  bill ;  for  of  course  by  the  hypothesis  there  is  no 
intention  that  payment  should  be  made  to  any  such  person. 
Where,  then,  the  payee  named  is  so  named  by  way  of  pretence 
only,  without  the  intention  that  he  shall  be  the  person  to  receive 
payment,  is  it  doing  violence  to  language  to  say  that  the  payee 
is  a  fictitious  person  ?  I  think  not.  I  do  not  think  that  the 
word  '^  fictitious  "  is  exclusively  used  to  qualify  that  which  has 
no  real  existence.  When  we  speak  of  a  fictitious  entry  in  a  book 
of  accounts,  we  do  not  mean  that  the  entry  has  no  real  existence, 
but  only  that  it  purports  to  be  that  which  it  is  not — that  it  is  an 
entry  made  for  the  purpose  of  pretending  that  the  transaction 
took  place  which  is  represented  by  it. 

In  his  report  of  the  case  of  Stone  v.  Fredand  (1),  the  learned 
reporter  speaks  of  there  having  been  in  that  case  "  a  fictitious 
(1)  1  H.  Bl.  316,  n. 
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indorsement."  The  facts  were  that  a  bill  had  been  drawn  h.  l.  (E.) 
payable  to  Butler  &  Co.»  and  indorsed  in  that  name.  There  was  i89i 
a  honse^  Bntler  &  Co.,  with  whom  Cox,  the  drawer,  had  dealings ;  bI^of 
but  the  bill  had  never  been  in  their  hands,  and  appeared  to  have  E*®^'^^ 
been  indorsed  by  Cox.  Now,  in  what  sense  was  the  word  "  ficti-  Vagliano 
tious"  here  used?  Not,  surely,  to  convey  the  idea  that  the 
indorsement  had  no  real  existence  and  was  a  mere  creature  of 
the  imagination,  but  that  it  was  put  forward  as  being  that  which 
it  was  not. 

These  seem  to  me  to  be  instances  (and  other  illustrations 
might  be  given)  of  an  analogous  use  of  the  word  ''  fictitious  "  to 
that  which,  I  think,  may  be  attributed  to  it  in  the  statute. 
Turning  to  the  interpretation  of  the  word  '^fictitious''  in  Dr. 
Johnson's  Dictionary,  I  find  amongst  the  meanings  given  are 
*^  counterfeit,"  "  feigned."  It  seems  to  me,  then,  that  where  the 
name  inserted  as  that  of  the  payee  is  so  inserted  by  way  of 
pretence  only,  it  may,  without  impropriety,  be  said  that  the 
payee  is  a  feigned  or  pretended,  or,  in  other  words,  a  fictitious 
person.  Stress  was  laid  upon  the  fact  that  the  words  of  the 
statute  are,  ''where  the  payee  is  a  fictitious  person,"  and  not 
"  where  the  payee  is  fictitious."  There  is  not,  to  my  mind,  any 
substantial  di£ference  in  the  meaning  of  the  two  phrases ;  and  I 
cannot  think  that  the  legislature  intended  the  rights  and  liabili- 
ties arising  upon  mercantile  instruments  to  depend  upon  nice 
distinctions  such  as  this. 

For  the  reasons  with  which  I  have  troubled  your  Lordships  at 
some  length,  I  have  arrived  at  the  conclusion  that,  whenever  the 
name  inserted  as  that  of  the  payee  is  so  inserted  by  way  of  pre- 
tence merely,  without  any  intention  that  payment  shall  only  be 
made  in  conformity  therewith,  the  payee  is  a  fictitious  person 
within  the  meaning  of  the  statute,  whether  the  name  be  that  of 
an  existing  person,  or  of  one  who  has  no  existence,  and  that  the 
bill  may,  in  each  case,  be  treated  by  a  lawful  holder  as  payable 
to  bearer. 

I  have  hitherto  been  considering  the  case  of  a  bill  drawn  by 
the  person  whose  name  is  attached  to  it  as  drawer,  whilst  the 
bills  which  have  given  rise  to  this  litigation  were  not  drawn  by 
Yucina,  who  piirported  to  be  the  drawer,  his  name  being  forged 
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H.Ii.(E.)    by  Glyka.    I  think  it  was  hardly  contended  on  behalf  of  the 
1891        respondents  that  this  made  any  difference.    The  bills  must. 
Bank  OF     under  the  circnmstances,  as  against  the  acceptor,  be  taken  to 
Enolamd    j^j^yQ  \yQQj^  drawn  by  Vucina,  and  if  they  have  been  made  payable 
Yagliano    to  a  fictitious  person  within  the  meaning  of  the  statute,  I  do 
—   '    not  think  it  is  open  to  question  that  they  may,  as  against  the 
...        acceptor,  be  treated  as  payable  to  bearer,  in  every  case  in  which 
they  could  have  been  so  treated  if  Yucina  had  drawn  thenL    If, 
in  the  present  case,  Yucina  had  himself  drawn  the  biUs  and  in- 
serted the  name  of  C.  Petridi  &  Co.  as  payees,  as  a  mere  pretence 
without  intending  any  such  persons  to  receive  payment,  it  follows 
from  what  I  have  said  that  in  my  opinion  they  would  have  been 
bills  whose  payee  was  a  fictitious  person,  and  I  do  not  think  they 
can  be  regarded  as  any  the  less  so,  in  view  of  the  circumstances 
under  which  the  name  of  C.  Petridi  &  Co.  was  inserted. 

Assuming,  then,  that  the  bills  in  question  are  within  the  sub- 
section of  the  Bills  of  Exchange  Act  which  we  are  considering, 
and  may  therefore  be  treated  as  bills  payable  to  bearer,  the 
question  remains,  By  whom  may  they  be  so  treated  ?  By  a  bona 
fide  holder  for  value,  certainly ;  and  in  considering  the  construc- 
tion of  the  section,  I  have  thus  far  limited  my  attention  to  the 
case  of  such  a  holder.  It  is  the  case  which  ordinarily  arises  in 
the  course  of  commercial  transactions  with  negotiable  instru- 
ments, and  it  is  the  one,  therefore,  which  must  be  taken  to  have 
been  primarily  had  in  view  in  framing  a  law  to  determine  the 
rights  and  liabilities  in  respect  of  such  instrimients.  But  I  can 
see  nothing  in  the  words  of  the  enactment  to  confine  their  appli- 
cation to  this  case. 

It  appears  to  me  that  the  natural  answer  to  the  question  which 
I  have  proposed  is  this :  a  bill,  within  the  sub-section,  may  be 
treated  as  payable  to  bearer  by  any  person  whose  rights  or  liabili- 
ties depend  upon  whether  it  be  a  bill  payable  to  order  or  to 
bearer.  I,  of  course,  exclude  the  case  of  one  who  is  a  party  to, 
or  who  has  notice  of,  a  fraud.  At  all  events,  I  can  see  no  reason 
why  a  banker  who  has  been  requested  to  pay  the  bill  by  his 
customer,  the  acceptor,  may  not  so  treat  it.  Where  the  bill  is, 
in  truth,  payable  to  order — that  is  to  say,  where  the  drawer 
intends  that  payment  should  be  made  only  to  the  person  named 
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as  the  payee,  or  to  someone  deriving  title  through  him — ^then  the    H.  L.  (E.) 
diiection  to  the  banker  mnst,  since  the  decision  in  Bdbarts  y.        1891 
Tiicher  (1),  be  taken  to  be  a  direction  to  pay  to  such  person  only,      bamk  o» 
But  where  the  payee  is  a  fictitious  person  within  the  meaning     Enqlaot) 
of  the  sub-section,  I  think  the  direction  to  the  banker  must  be    Vaqliawo 

taken  to  be  to  pay  the  bearer.    It  is  by  reason  of  his  filling  that       

character  that  the  holder  is  entitled  to  demand  payment  of  the  ..-.  ^ 
acceptor.  And  when  a  banker  has  been  instructed  by  the  ac- 
ceptor to  pay  such  a  bill  on  his  behalf,  it  is  to  the  person  filling 
that  character  that  he  must  be  taken  to  have  intended  the 
payment  to  be  made.  If  the  holder  were  a  bonit  fide  holder  for 
value  who,  if  payment  had  been  refused,  could  hold  the  acceptor 
liable,  I  do  not  think  this  could  be  doubted ;  and  where  the  bill 
is  one  which  might  be  treated  as  payable  to  bearer  by  a  bona  fide 
holder,  so  that  the  direction  to  the  banker  to  pay  the  bill  is  a 
diiection  to  pay  the  bearer,  I  do  not  think  that  the  banker  is  any 
the  less  entitled  to  charge  the  payment  of  the  bill  against  his 
customer,  because  the  bearer  to  whom  payment  is  made  holds  it 
under  such  circumstances  that  the  acceptor  could  successfully 
resist  a  claim  for  payment  by  him.  It  cannot  be  doubted  that 
this  would  be  so  where  a  bill  was  in  terms  payable  to  bearer,  and 
I  do  not  think  there  is  any  sound  distinction  in  the  relative 
position  of  bcmker  and  customer  between  this  case  and  that  of  a 
bill  which  may  be  treated  as  payable  to  bearer. 

I  cannot  think  that  the  view  I  have  indicated  works  any 
injustice.  It  is  too  late  now  to  question  the  decision  in  Boharts 
Y.  Tticker  (1).  It  has  been  long  acted  upon  and  regarded  as  law, 
though  the  decision  certainly  seems  to  have  rested  upon  the 
assumption  that  it  was  possible  for  a  banker  to  do  that  which 
would  be,  commercially  speaking,  absolutely  impracticable,  viz., 
to  investigate  the  validity  of  all  the  indorsements  before  he 
complied  with  the  direction  of  his  customers  and  paid  the  bill. 
In  the  case  there  dealt  with,  however,  the  complaint  of  the  cus- 
tomer was  that  the  banker  had  paid  the  wrong  person,  leaving 
liini  liable  to  pay  the  right  one.  Here  the  position  of  the 
customer  is^  that  in  spite  of  his  direction  to  the  banker  to  pay 
the  bill  he  ought  not  to  have  made  payment  to  anyone.    The 

(1)  16  Q.  B.  560. 
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H.  L.  (E.)    conclufiion  at  which  I  have  arrived  is  exclusively  based  upon  the 
1891        construction  of  the  terms  of  the  statute,  uninfluenced  by  these 

Bank  of     considerations ;  but  I  am  glad  to  think  that  it  leads  to  a  result 
which  cannot,  in  my  opinion,  be  regarded  as  either  unjust  or 

Vaqliano    commercially  inconvenient. 

The  conclusion  which  I  have  indicated  is  su£Scient  to  deter- 
mine the  case  in  favour  of  the  appellants.  I  have  not  found  it 
necessary,  therefore,  to  form  a  decisive  opinion  upon  the  other 
questions  raised ;  but  I  do  not  desire  to  be  understood  as  dissent- 
ing from  the  view  entertained  by  some  of  your  Lordships,  that, 
apart  from  the  provisions  of  the  statute,  the  facts  of  the  present 
case  afford  sufficient  grounds  for  arriving  at  the  same  decision. 

LoBD  Maonaghten  : — 

My  Lords,  it  can  hardly  be  denied  that  the  business  of 
Yagliano  Brothers  was  conducted  in  rather  a  loose  fashion. 
There  was  no  check  on  the  clerks;  there  was  no  effective 
supervision  over  the  work  of  the  office.  But,  apart  from  the 
error  committed  in  taking  the  forgeries  of  a  clerk  for  the 
signature  of  a  correspondent  whose  bills  the  firm  was  in  the 
habit  of  accepting,  there  was  nothing,  I  think,  in  the  conduct 
of  the  business,  or  in  what  Yagliano  himself  did  or  omitted  to 
do,  which  can  afford  a  plausible  answer  to  the  plaintiffs'  claim. 
On  the  other  hand,  the  fact  that  the  sums  in  question  were 
paid  over  the  counter  ought  not,  I  think,  to  prevent  the  bank 
from  setting  up  any  defence  which  would  have  been  available 
if  the  money  had  been  paid  through  another  bank. 

Putting  aside  these  matters,  to  which  a  good  deal  of  evidence 
was  directed,  the  case  lies  in  a  narrow  compass.  But  it  is  one 
of  much  difficulty.  There  is  no  authority  which  governs  it 
Very  little  assistance  is  to  be  derived  from  reported  decisions. 
And  it  is  by  no  means  easy  to  apply  to  Glyka's  fabrications 
rules  of  law  intended  for  genuine  bills  of  exchange  and  prin- 
ciples applicable  to  honest  commercial  transactions. 

There  are,  I  think,  two  questions  to  be  considered :  (1.)  Is 
the  bank  entitled  to  be  indemnified  against  the  moneys  paid 
in  respect  of  these  forged  bills,  although  the  bills  may  not  have 
been  paid  according  to  their  tenor  ?    (2.)  Can  the  bank  treat 
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the  bills  as  payable  to  bearer,  and  so  justify  the  payment  as 
being  in  accordance  with  their  cnstomer's  mandate  ? 

As  regards  the  first  question  the  following  points  are,  I  think, 
established. 

(1.)  The  relation  of  banker  and  customer  does  not  of  itself, 
and  apart  from  other  circumstances,  impose  upon  a  banker 
the  duty  of  paying  his  customer's  acceptances. 

If  authority  is  wanted  for  this  proposition  it  will  be  found  in 
Bobarts  v.  Tucker  (1),  where  it  was  said  by  the  Court  that  "  if 
bankers  wish  to  avoid  the  responsibility  of  deciding  on  the 
genuineness  of  indorsements,  they  may  require  their  customers  to 
domicile  their  bills  at  their  own  offices,  and  to  honour  them  by 
giving  a  cheque  upon  the  banker."  That  implies  that  bankers  may 
refuse  to  pay  their  customer's  acceptances,  and  that  such  refusal 
is  not  inconsistent  with  the  relation  of  banker  and  customer,  or 
a  breach  of  the  banker's  duty  to  his  customer. 

(2.)  If  a  banker  undertakes  the  duty  of  paying  his  customer's 
acceptances,  the  arrangement  is  the  result  of  some  special 
agreement,  expressed  or  implied.  And  such  an  agreement  in  the 
absence  of  express  stipulation  to  the  contrary  must  have  refer- 
ence solely  to  genuine  bills  of  exchange.  It  cannot  be  supposed 
to  contemplate  any  dealings  with  fictitious  instruments. 

(3.)  Bankers  who  undertake  the  duty  of  paying  their  cus- 
tomer's acceptances  cannot  do  otherwise  than  pay  off-hand,  and, 
as  a  matter  of  course,  bills  presented  for  payment  which  are 
duly  accepted  and  regular  and  complete  upon  the  face  of  them. 

It  would  be  out  of  the  question  for  a  banker  to  adopt  the 
suggestion  made  by  one  of  the  learned  Judges  in  Bobarts  v. 
Tucker  (1),  and  defer  payment  until  satisfied  by  inquiry  and 
investigation  that  all  the  indorsements  on  the  bill  are  genuine. 
That  is  hardly  a  practical  suggestion.  A  banker  so  very  careful 
to  avoid  risk  would  soon  have  no  risk  to  avoid. 

(4.)  In  paying  their  customer's  acceptances  in  the  usual  way 
bankers  incur  a  risk  perfectly  understood,  and  in  practice  dis- 
regarded. Bankers  have  no  recourse  against  their  customers  if 
they  pay  on  a  genuine  bill  to  a  person  appearing  to  be  the 
holder,  but  claiming  through  or  under  a  forged  indorsement. 

(1)  16  Q.  B.  560. 
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The  bill  is  not  discharged ;  the  acceptor  remains  liable ;  the 
banker  has  simply  thrown  his  money  away.  That  was  the 
effect  of  the  decision  in  Bobarta  v.  Tucker  (1).  I  do  not  think 
that  that  was  a  harsh  decision.  Nor  do  I  see  how  the  Court 
could  have  come  to  any  other  conclusion^  unless  it  had  taken 
quite  a  different  yiew  of  the  customer's  mandate  and  the  banker's 
obligation.  At  any  rate  the  ground  of  the  decision  is  now  part 
of  the  statute  law.  The  Bills  of  Exchange  Act,  1882,  enacts 
(sect.  24)  that,  subject  to  certain  provisions,  which  for  the 
present  purpose  are  immaterial,  a  forged  or  unauthorized  sig- 
nature on  a  bill  is  wholly  inoperative,  and  that  no  right  to 
retain  the  bill  or  to  give  a  discharge  therefor,  or  to  enforce 
payment  thereof  against  any  party  thereto,  can  be  acquired 
through  or  under  that  signature,  except  in  the  case  of  an 
estoppel.  Nothing  but  legislation  could  have  relieved  bankers 
from  the  liability  attaching  to  them  in  accordance  with  the  law 
as  declared  in  Bdbarls  v.  Tudeer  (1).  The  fietct  that  no  such 
legislation  has  ever  been  promoted  or,  I  believe,  advocated  on 
behalf  of  bankers  in  the  case  of  bills  of  exchange,  though  the 
law  has  been  relaxed  as  regards  cheques,  seems  to  shew  that  in 
the  case  of  genuine  bills  the  liability  is  of  little  or  no  practical 
importance* 

(5.)  The  drawee  of  a  bill  is  bound  to  know  the  drawer's 
signature.  It  is  his  fault  if  he  writes  his  acceptance  on  a  forged 
instrument.  And  it  is  his  act  of  acceptance  which  sends  the 
bill  forward  for  payment  to  the  banker. 

(6.)  In  the  case  of  a  counterfeit  bill,  the  payee's  signature 
must  be  forged  unless  the  person  named  as  payee  is  an  accom- 
plice in  the  fraud.  And,  therefore,  if  there  is  no  accomplice, 
assuming  Bdbarts  v.  Tucker  (1)  to  apply,  an  acceptance  making 
the  bill  payable  at  a  bank  necessarily  entails  upon  the  banker 
the  loss  of  the  sum  for  which  the  bill  purports  to  be  drawn. 
The  banker  has  no  chance  of  escape.  Belying  on  his  customer's 
acceptance,  he  takes  it  for  granted  that  the  bill  is  genuine. 
Ignorant  of  any  danger,  beyond  the  possible  risk  of  a  theft 
having  been  committed  and  remaining  still  undiscovered,  he 
pays  the  apparent  holder  as  a  matter  of  course. 

(1)  16  Q.  B.  580. 
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It  seems  to  me  that  if  these  premises  are  well-founded,  the    H;  L.  (B.) 
bank  is  entitled  to  be  indemnified  by  Yagliano  Brothers  in       1891 
respect  of  the  money  paid  on  the  forged  bills  which  Yagliano 
accepted  and  directed  the  bank  to  pay. 

If  A.  employs  B.  on  his  behalf  to  deal  with  articles  of  a 
certain  description  in  a  particular  way,  and  then  A.,  through 
inadyertence  or  otherwise,  introduces  among  the  articles  with 
which  B.  is  to  deal  a  dangerous  counterfeit  not  distinguishable 
in  appearance  from  its  companions,  I  cannot  doubt  that  A.  is 
bound  to  indemnify  B.  against  any  loss  resulting  from  his 
dealing  with  the  counterfeit  as  if  it  were  a  genuine  article 
within  the  scope  of  his  employment.  And  it  cannot,  I  think, 
make  any  difference  that  B.  is  bound  by  the  terms  of  his  em- 
ployment to  bear  every  risk  incident  to  his  dealing  with  the 
genuine  article. 

There  is,  I  think,  a  wide  distinction  between  this  case  and 
Bdbarts  v.  Tucker  (1),  though  in  both  it  was  the  duty  of  the 
bankers  to  pay  bills  of  exchange  accepted  by  their  customers  to 
the  person  who  according  to  the  law-merchant  was  capable  of 
giving  a  good  discharge,  and  in  both  the  bankers  were  cheated  out 
of  their  money.  In  the  one  case  the  customer's  acceptance  intro- 
duced to  the  bank  a  genuine  mercantile  instrument,  though  it  had 
been  tampered  with  by  a  thief  without  the  fault  or  the  knowledge 
of  the  customer.  In  the  other,  the  acceptance  introduced  a  fraudu- 
lent counterfeit  which  the  customer  ought  to  have  detected.  In 
Bobarts  v.  Tucker  (1)  there  was  presented  for  payment  a  genuine 
bill  bearing  a  forged  indorsement  The  bankers  paid  the  wrong 
man,  leaving  the  bill  unpaid  and  the  liability  of  the  customer 
undischarged.  They  claimed  credit  all  the  same.  But  they 
did  not  pretend  that  they  had  done  what  they  were  told  to  do ; 
nor  could  they  allege  that  their  employer  had  any  hand  in  mis- 
leading them.  Of  course  their  claim  was  rejected.  In  the 
present  case  the  bankers  have  not  failed  in  the  performance  of 
any  duty  towards  their  customer.  They  undertook  no  duty, 
they  accepted  no  mandate,  in  regard  to  pieces  of  paper  which 
are  not  bills  of  exchange,  and  with  which  the  law-merchant  has 
no  concern.    They,  too,  have  been  cheated  out  of  their  money. 

(1)  16  Q.  B.  560. 
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Whether  they  can  say  that  they  have  done  what  they  were  told 
to  do  remains  to  be  considered.  At  least  they  can  say  that  their 
employers  were  active,  though  no  doubt  unconscious  instru- 
ments, in  carrying  out  the  deception  which  led  to  their  loss. 

I  now  come  to  the  second  question,  which  depends  on  the 
effSdct  of  sect  7,  sub-sect.  3,  of  the  Act  of  1882.  The  enactment, 
of  course,  was  not  directed  to  such  a  case  as  this.  The  provi- 
sions of  the  statute  were  meant  for  genuine  bills  of  exchange. 
But  if  the  argument  on  behalf  of  the  bank  is  right,  it  happens 
to  furnish  a  short  answer  to  a  claim  which  fails  on  broader  and, 
.  I  think,  more  satisfactory  grounds. 

On  behalf  of  the  bank,  it  was  pointed  out  that  these  pretended 
bills,  being  duly  accepted  and  regular  and  complete  on  the  face 
of  them,  were  presented  fot  payment  apparently  in  due  course  ; 
and  it  was  said  that  although  no  doubt  at  the  time  they  were 
taken  to  be  payable  to  order,  and  to  be  duly  indorsed  by  the 
payee,  yet  when  it  turns  out  that  the  payee  was  a  fictitious 
person,  they  may  be  treated  as  payable  to  bearer,  and  so  the 
payment  is  justified  though  all  the  indorsements  are  inoperative. 

On  behalf  of  Yagliano  Brothers,  it  was  contended  that  a  bill 
payable  to  a  fictitious  person  is  not  payable  to  bearer  unless  the 
acceptor  is  proved  to  have  been  aware  of  the  fiction ;  and 
further,  it  was  contended  that  nothing  but  a  creature  of  the 
imagination  can  properly  be  described  as  a  fictitious  person.  I 
do  not  think  that  either  of  these  contentions  on  behalf  of  the 
respondents  can  be  maintained. 

Before  the  Act  of  1882,  the  law  seems  to  have  been,  as  laid 
down  by  Lord  EUenborough  in  Bennett  v.  FarneU  (1),  that "  a 
bill  of  exchange  made  payable  to  a  fictitious  person  or  his  order, 
is  neither  in  effect  payable  to  the  order  of  the  drawer  nor  to 
bearer,  unless  it  can  be  shewn  that  the  circumstance  of  the  payee 
being  a  fictitious  person  was  known  to  the  acceptor."  The  Act 
of  1882,  sect  7,  sub-sect.  3,  enacts  that,  "  Where  the  payee  is  a 
fictitious  or  non-existing  person,  the  bill  may  be  treated  as 
payable  to  bearer."  As  a  statement  of  law  before  the  Act  that 
would  have  been  incomplete  and  inaccurate.  The  omission  of 
the  qualification  required  to  make  it  complete  and  accurate  as 
(1)  1  Camp.  130, 180,  c. 
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the  law  then  stood  seems  to  shew  that  the  object  of  the  enact- 
ment was  to  do  away  with  that  qualification  altogether.  The 
section  appears  to  me  to  have  effected  a  change  in  the  law  in 
the  direction  of  the  more  complete  negotiability  of  bills  of 
exchange — a  change  in  accordance,  I  think,  with  the  tendency 
of  modem  views  and  one  in  favour  of  holders  in  due  course,  and 
not,  so  far  as  I  can  see,  likely  to  lead  to  any  hardship  or  injustice. 

Then  it  was  said  that  the  proper  meaning  of  *'  fictitious  "  is 
^'imaginary."  I  do  not  think  so.  I  think  the  proper  meaning 
of  the  word  is  ^*  feigned  "  or  ^'  counterfeit."  It  seems  to  me  that 
the  ^'C.  Petridi  &  Co."  named  as  payees  on  these  pretended 
bills  were,  strictly  speaking,  fictitious  persons.  When  the  bills 
came  before  Yagliano  for  acceptance  they  were  fictitious  irom 
beginning  to  end.  The  drawer  was  fictitious;  the  payee  was 
fictitious;  the  person  indicated  as  agent  for  presentation  was 
fictitious.  One  and  all  they  were  feigned  or  counterfeit  persons 
put  forward  as  real  persons,  each  in  a  several  and  distinct  capa- 
city; whereas,  in  truth,  they  were  mere  make-believes  for  the 
persons  whose  names  appeared  on  the  instrument.  They  were 
not,  I  think,  the  less  fictitious  because  there  were  in  existence  real 
persons  for  whom  these  names  were  intended  to  pass  muster. 

In  the  result,  therefore,  I  think  that  on  both  grounds  the 
bank  is  entitled  to  succeed.  Nor  is  that  conclusion  altogether 
to  be  regretted.  An  opposite  conclusion  would,  I  think,  go  a 
long  way  to  encourage  mischievous  negligence  on  the  part  of 
persons  called  upon  to  accept  bills  of  exchange.  To  an  acceptor 
it  would  be  a  matter  of  indifference  whether  the  drawer's  signa- 
ture were  genuine  or  not.  If  it  were  genuine,  the  transaction 
would  be  completed  in  regular  course.  If  it  were  not  genuine, 
the  loss  would  fiEtll,  not  on  the  acceptor  whose  negligence  had  led 
to  it,  but  on  the  banker,  who  could  have  no  means  of  detecting 
the  forgery  and  must  have  been  thrown  off  his  guard  by  the 
carelessness  of  his  employer. 


H.  L.  (B.) 
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LOBD  MOBBIS  : — 

Hy  Lords,  I  entirely  agree  in  the  conclusion  arrived  at  by  my 
noble  and  learned  friend  Lord  Herschell,  viz.,  that  whenever 
the  name  inserted  as  that  of  the  payee  is  inserted  without  any 

Vol.  I.  1891.  3  M 
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intention  that  payment  shall  only  be  made  in  conformity  there- 
withy  the  payee  becomes  a  fictitious  person  within  the  meaning 
of  the  Bills  of  Exchange  Act,  1882,  sect.  7,  sub-sect  3,  and  that 
the  bill  may  be  treated  by  a  legal  holder  as  payable  to  bearer; 
and  haying  had  the  advantage  of  reading  the  noble  and  learned 
Lord's  judgment  in  print,  I  concur  in  the  reasoning  by  which 
that  conclusion  is  arriyed  at. 

My  Lords,  ,that  conclusion  appeals  to  me  not  only  to  embrace 
the  bills  which  are  the  subject  of  this  litigation,  but  I  am  of 
opinion  they  are  a  fortiori,  and  necessarily,  within  the  statute  as 
bills  payable  to  bearer.  The  bills  were  regular  in  form,  with 
Yucina  of  Odessa  as  drawer,  Petridi  of  Constantinople  named  as 
payee,  and  Yagliano  as  drawee.  Yagliano  accepts  the  bills  ;  that 
acceptance  is  the  only  real  action  of  the  three  parties  named  in 
the  bills.  Yucina  drew  none  of  the  bills,  and  knew  nothing 
whatever  about  them;  Petridi  had  no  knowledge  of  or  any 
connection  of  any  kind  with  them ;  Yucina,  though  a  known 
existing  person,  had  no  reality  in  regard  to  them;  the  paper 
writings  only  became  bills  as  against  Yagliano,  who  by  his 
acceptance  is  estopped — in  the  language  used  in  the  statute,  is 
precluded — ^from  denying  they  were  bills  as  against  the  bank 
who  paid  them  on  the  faith  of  his  acceptance,  and  also  upon  his 
express  requisition  to  do  so.  If  Yucina  was  an  unreal  person, 
Petridi  must  be  also  an  unreal  person,  and  therefore  a  fictitious 
person  in  regard  to  the  bills.  The  drawer  can  alone  designate 
the  payee;  but  there  was,  in  fact,  no  diawer.  Yucina,  the 
alleged  drawer,  could  not  and  did  not  name  any  payee ;  Glyka, 
the  forger,  who  wrote  the  documents  in  the  form  of  bills  of 
exchange,  was  not  a  drawer :  he  forges  the  name  of  Yucina  as 
drawer ;  that  cannot  constitute  Glyka  himself  a  drawer.  Yucina 
cannot  become  the  alter  ego  of  Glyka  because  Glyka  forged  his 
name,  nor  can  Glyka  be  the  alter  ego  of  Yucina,  who  never  knew 
of  or  heard  of  Glyka's  existence;  the  only  person  who  could 
call  into  existence  a  payee  had  no  legal  existence.  There  never 
was,  in  fact,  a  real  bill  of  exchange.  Though  the  acceptor, 
Yagliano,  is  bound  to  know  the  drawer  and  guarantee  his  exist- 
ence and  handwriting,  and  is  precluded  from  denying  against 
the  holder  that  it  is  a  bill  of  exchange,  only  to  the  extent  of  the 
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estoppel  is  the  docnment  a  bill  of  exchange.  In  the  case  of  a  real 
drawer,  that  the  payee  is  a  fictitious  person  (unless  it  is  obyious 
on  the  Cetce  of  the  bill)  must  be  proved  by  the  holder ;  but  in  the 
case  of  an  unreal  drawer,  as  a  fact,  the  unreality,  and  therefore 
fictitiousness,  of  the  person  named  as  payee  follows  necessarily. 

I  am  of  opinion  that  the  judgment  of  the  Court  of  Appeal 
should  be  reversed. 

Lord  Field  :— 

Hy  Lords,  the  question  in  this  case  between  the  appellants, 

the  Bank  of  England,  and  their  customer,  a  foreign  banker  and 

merchant,  shortly  stated,  is  whether  the  appellants  are  justified 

in  debiting  the  respondent's  account  with  various  payments 

made  by  them,  amounting  in  the  whole  to  the  sum  of  £71,500. 

The  sums  so  paid  were  the  amounts  of  a  series  of  documents 

purporting  to  be  bills  of  exchange  and  to  have  been  drawn  upon 

the  respondent  by  one  of  his  correspondents  at  Odessa  named 

Yucina,  and  to  be  payable  to  the  order  of  "  0.  Petridi  &  Co." 

The  acceptances  by  the  respondent  of  these  supposed  drafts 

were  genuine,  although  obtained  from  him  by  a  fraud  to  which  he 

was  no  party ;  but  the  drawings  purporting  to  be  by  Vucina  were 

forgeries  by  one  of  the  respondents'  clerks  named  Glyka,  who 

having,  after  acceptance,  also  forged  indorsements  o^  the  name  of 

the  firm  of  the  alleged  payees,  obtained  payment  of  the  amounts 

from  the  appellants,  at  whose  bank  the  respondent  had  made 

the  acceptances  payable. 

Besides  making  the  acceptances  so  payable,  the  respondent 

had,  previous  to  their  falling  due,  advised  the  appellants  of  his 

having  so  accepted  by  letters  in  the  following  terms : — 

**  Prom  Yagliano  Brothers  to  the  Cashiers  of  the  Bank  of 

England. 

"  19,  Old  Broad  Street,  London,  E.C. 

« 17  February,  1887. 

^'The  undemoted  bills  have  been  accepted  by  us  and  made 

payable  with  you,  which  please  pay  at  maturity  and  debit  our 

account. 

"  Yours  truly, 

"  Vagliano  Brothers. 
3  M  2 


H.  L.  (E.) 
1S91 
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"  No,  97,326,  drawn  by  G.  Vucina,  Odessa,  4  February,  due 
18th  instant,  £650.  No.  97,332,  drawn  by  D.  P.  Pulaco,  Piraius, 
29  January,  due  18th  instant,  £200/' 

The  second  of  these  two  bills  was  an  ordinary  genuine  bill  in  no 
way  connected  with  the  present  question ;  the  first  was  also  the 
first  forgery  by  Glyka,  and  as  it  fell  due  in  the  course  of  the 
then  current  month,  and  had  been  accepted  subsequent  to  the 
general  monthly  advice,  it  was  the  subject  of  a  special  advice. 

The  second  forged  draft  (for  £700)  fell  due  on  the  7th  of  March, 

and  was  included  in  the  usual  monthly  advice,  which  was  in  the 

following  form : — 

"  Vagliano  Brothers, 

"  List  for  March  enclosed. 

« 19,  Old  Broad  Street,  London,  KC. 
"28th  February,  1887. 
"  The  Cashiers  of  the  Bank  of  England. 
*' Gentlemen, 

"  Herewith  we  beg  to  hand  you  over  list  of  acceptances 
falling  due  next  month  and  made  payable  with  you,  which  be 
good  enough  to  pay  at  maturity  and  debit  our  account. 

"  Yours  truly, 

"  Vagliano  Brothers." 
Enclosed  with  the  letter  was  a  list  of  bills  describing  them  by 
the  date  when  drawn,  the  number,  the  drawer's  name  and  resi- 
dence, the  date  when  due,  and  the  amount.  Similar  letters 
were  subsequently  regularly  sent  by  the  respondents  to  the 
appellants,  in  which  the  acceptances  making  up  the  residue  of 
the  £71,500  were  advised. 

The  transactions  between  Vucina  and  the  respondent  are  very 
large,  representing  at  times  over  a  million  sterling  in  the  course 
of  a  year ;  and,  amongst  other  drafts  by  Vucina,  the  respondent 
had  in  the  years  1886  and  1887,  before  the  commencement  of, 
and  in  one  instance  contemporaneously  with,  the  transactions 
now  in  question,  accepted  genuine  drafts  of  Vucina,  sixteen  or 
seventeen  in  number,  payable  to  the  order  of  a  firm  of  C.  Petridi 
&  Co.,  carrying  on  business  in  Constantinople,  and  with  whom 
Vucina  had  numerous  transactions.  Indeed,  if  Glyka  is  to  be 
believed,  there  had  been  a  direct  communication  between  the 


Digitized  by  VjOOQIC 


A.  a 


AND  PEIVT  COUNCIL. 


165 


respondent  and  C.  Petridi  &  Co.  in  reference  probably  to  some 
of  these  genuine  drafts^  all  of  nrhich  represented  genuine  trans- 
actions between  Yucina  and  C.  Petridi  &  Co.^  and  the  indorse- 
ments upon  which  the  appellants  had  paid  them  were  all  genuine 
and  in  order.  There  cannot,  I  think,  indeed  be  much  doubt  but 
that  Glyka,  haying  obtained  possession  of  some  of  the  genuine 
business  letters  of  Yucina  and  of  genuine  acceptances  and 
indorsements,  made  use  of  them  to  fabricate  his  forgeries, 
probably  also  thinking  that  the  names  being  familiar  to  the 
respondents'  clerks  no  inquiry  would  be  made. 

There  were  of  course  no  transactions  of  any  kind  in  reference 
to  which  those  bills  could  be  supposed  by  anybody  to  have  come 
into  existence  or  be  used;  but  that  Glyka  intended  to  make 
use  of  the  actual  names  of  existing  persons,  and  existing  to  the 
knowledge  of  the  respondent  or  his  clerks,  to  facilitate  his  fraud, 
I  entertain  no  doubt.  It  is  equally  clear  that  Glyka  had  no 
intention  whateyer  that  the  acceptances  should  eyer  come  to  the 
knowledge  either  of  the  alleged  drawers  or  payees.  He  doubt- 
lessly expected  to  be  able,  as  the  result  of  his  Stock  Exchange 
speculations,  to  retire  them  before  maturity,  and  conceal  their 
existence  from  the  respondent 

Under  these  circumstances,  the  appellants,  firstly,  contended 
that  the  payees  named  in  the  draft  were  "  fictitious  persons  " 
within  the  meaning  of  the  7th  section,  sub-sect  3,  of  the  Bills  of 
Exchange  Act,  1882,  and  that  the  bills  were,  therefore,  according 
to  their  tenor  and  effect  in  law  bills  payable  to  bearer ;  so  that 
whateyer  might  haye  been  the  original  limits  of  the  authority 
under  which  the  appellants  had  acted  in  undertaking  the  making 
of  the  payments  complained  of,  it  was  competent  to  them,  now 
that  the  actual  facts  had  been  discoyered,  to  shew  and  rely 
upon  them  as  justifying  their  right  to  debit  the  respondent  with 
the  amount 

I  will  deal  with  that  contention  first  That  the  terms  of  the 
original  mandate,  as  between  the  appellants  and  respondent,  were 
limited  to  payment  to  the  actual  indorsees  of  the  payees  named 
in  the  instruments  is  I  think  clear,  and  was  not,  if  I  followed  the 
argument  of  the  appellants  correctly,  seriously  disputed.  At  the 
times  of  acceptance  and  payment  neither  party  entertained  any 
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H.  L.  (E.)    suspicion  that  C.  Petridi  &  Co.  were  other  than  what  they  appeared 
1891        to  be,  genuine  payees^  and  Yucina  a  genuine  drawer.    The  respon- 
dent, therefore,  had  the  right  to  assume  that  by  making  the 
payment  to  the  order  of  the  payees  he  would  acquire  a  discharge 
to  that  amount  in  his  accounts  with  the  assumed  drawer,  Yucina. 

On  the  other  hand,  it  appears  from  the  evidence  that  the  bank 
on  presentation  of  the  acceptances  did  no  more  than  refer  to  the 
advices  and  indorsements  in  order  to  satisfy  themselves  that  the 
bills  were  in  order.  In  other  words,  by  accepting  the  duty  of 
paying  the  acceptances  at  maturity,  they  intentionally  undertook 
the  risk  which  the  law-merchant  has  been  held,  under  those 
circumstances,  to  impose  upon  bankers  in  the  case  of  a  genuine 
acceptance  (Bobarta  v.  Tttdcer  (1)) ;  a  liability  the  existence  of 
which  I  understood  the  appellants  did  not  deny,  but  they 
endeavoured  to  distinguish  that  case  from  the  present  by  a  cir- 
cumstance which  did  not  exist  in  that  case,  viz.,  that  the 
respondent  in  this  case  had  by  the  letters  of  advice  untruly 
although  innocently,  represented  the  drawing  as  genuine,  whereas 
it  being  a  forgery,  the  appellants  in  paying  the  amount  would 
acquire  no  valid  discharge  against  any  valid  drawer. 

Assuming,  however,  that  the  letters  of  advice  amount  to  such 
a  representation,  it  does  not  appear  to  me  that  the  appellants  in 
making  the  payments  complained  of  relied  in  any  way  upon  it, 
nor  that  the  representation  goes  any  further  than  the  acceptance 
itself,  which  in  the  case  of  Bobarts  v.  Tucker  (1)  was  held  insuffi- 
cient to  vary  the  duty  of  the  banker. 

The  sole  question  in  this  case  appears  to  me  to  be,  whether  in 
making  the  payments  to  Glyka  the  bankers  have  complied  with 
the  direction  of  their  customer.  That  direction  is  found  in  the 
letters  of  advice  and  the  acceptances,  and  I  do  not  see  that  the 
terms  of  the  latter  differ  from  the  former.  The  question,  there- 
fore, upon  the  first  point  seems  to  me  to  be  reduced  to  this : 
whether,  as  alleged  by  the  appellants,  the  payees  were  '^  non- 
existing  or  fictitious  persons  "  within  the  3rd  sub-section,  and  if 
so,  whether  as  against  an  acceptor  no  party  to  and  ignorant  of 
the  fiction  the  bills  might  be  treated  as  payable  to  bearer  so  as 
to  justify  the  payments  to  Glyka. 

(1)  16  Q.  B.  560. 
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Upon  this  point  the  appellants  argned  that,  as  in  fact  there 
was  no  peison  in  existence  capable  of  giving  the  discharge  con- 
templated by  the  acceptor,  or  of  making  a  valid  title  by  indorse- 
ment, they  were  nnder  no  obligation  to  make  any  inquiries  as  to 
the  named  payee's  indorsement,  or  require  it,  but  we^e  justified, 
as  against  the  respondent,  in  payment  to  bearer ;  that  being  in 
law  the  tenor  and  ettect  of  the  bill. 

In  support  of  this  proposition  they  cited  various  cases  decided 
in  the  Courts  of  Common  Law  for  the  purpose  of  shewing  that 
where  the  names  in  one  case,  even  of  known  and  existing  persons, 
had  been  inserted  as  payees  fictitiously,  and  without  any  intent 
that  they  should  be  actual  payees,  the  Courts  had  treated  the 
bills  as  payable  to  bearer.  Those  cases  have  been  fally  dis* 
cnssed  and  dealt  with  in  the  Courts  below,  and  it  wiU,  I  think, 
appear  that  in  all  of  them  the  persons  a^inst  whom  the  bills 
were  so  treated  had  been  parties  to  the  putting  forth  of  the  hills, 
either  with  knowledge  of  the  fictitious  insertion,  or  with  authority 
to  make  the  instrument  (as  when  accepted  in  blank)  a  negotiable 
instroment  for  the  payment  of  money  to  somebody,  which  a 
holder  in  due  course  must  of  necessity  have  the  right  to  enforce 
against  somebody,  so  that  the  parties  to  their  emission  could  not 
be  heard  to  say  that  the  bills  were  not  payable  at  all  for  want  of 
an  indorsement  by  a  payee  who  was  never  intended  to  have  the 
power  to,  and  could  not  make,  any  valid  indorsement. 

The  case  nearest  to  the  present  in  its  facts  is  that  of  Cooper  v. 
M&ifer  (1).  There  the  persons  named  as  payees  were  known  and 
existing  persons,  although  their  names  were  fictitiously  inserted 
by  the  drawer  as  payees  without  any  intention  that  they  should 
have  anything  to  do  with  the  bills.  But  the  point  decided  in 
that  case  simply  was,  that  the  acceptor,  for  whom  the  holder  had 
disooonted  the  bill,  having  accepted  for  the  accommodation  of 
the  drawer  who  had  been  guilty  of  this  fiction,  evidence  that  the 
handwriting  of  the  indorsement  was  the  same  as  that  of  the 
drawing  was  sufficient  as  against  the  acceptor,  who  was  pre- 
cluded from  denying  the  drawing,  and  who,  it  was  said,  had  given 
credit  to  the  drawer's  hcuid  writing. 

Upon  the  authority  of  these  cases,  and  what  was  said  to  be  the 
(1)  10B.&C.468. 
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trae  construction  of  the  statute,  it  was  contended  that  the  fraudu- 
lent intention  of  Glyka  in  inserting  C.  Petridi  &  Co.  as  payees, 
although  unknown  to  the  acceptor,  had,  as  against  him,  oon- 
yerted  an  acceptance  which  was  in  terms  payable  to  a  named 
payee  "  or  order  "  into  a  liability  to  pay  any  bearer.  But  I  fiiil 
to  see  how  upon  principle  the  intention  of  a  drawer  can  alter  the 
terms  of  a  bill  in  which  there  is  a  named  and  ascertainable  payee. 
All  it  can  do  is,  where  more  than  one  person  fulfils  the  descrip- 
tion of  the  payee  in  the  bill,  to  say  which  was  tlie  person 
intended :  Mead  y.  Yotmff  (1) ;  and  I  therefore  haye  come  to  the 
conclusion,  which  has  been  arriyed  at  by  the  noble  and  learned 
Lord  (Lord  £ramwell),  that  the  payees  in  the  present  case  were 
not  "  fictitious  or  non-existent  persons,"  within  the  meaning  of 
the  statute,  so  as  to  entitle  the  appellants  to  treat  the  respcm- 
dents'  acceptances  as  payable  to  Glyka  or  any  other  bearer. 

It  was  not  denied  that  the  firm  of  C.  Petridi  &  Co.,  who  were 
80  named  as  payees,  were  existing  persons  carrying  on  business 
at  Constantinople,  that  they  were  known  to  be  such  to  Yucina 
and  others,  and  that  the  respondent  had  been  in  commercial 
relations  with  them  by  paying  bills  to  their  genuine  indorse- 
ments. They  are,  howeyer,  said  to  be  '' fictitious"  persons, 
because  Glyka  intended  so  to  deal  with  the  bills  that  the  iiftct 
that  their  names  appeared  upon  them  should  remain  concealed. 
Now  what  he  intended  was  to  obtain  the  amount  of  the  bills  by 
fraudulently  inserting  a  genuine  name  as  the  payee,  relying  upon 
his  being  able,  in  his  position  in  the  respondents*  counting-house, 
to  preyent  the  discoyery  of  the  forgery.  But  I  cannot  see  how 
that  can  render  actual  existing  persons  fictitipus  within  the 
meaning  of  the  statute.  If  he  had  made  Rothschild  of  Vienna, 
or  Hirsch  of  Constantinople,  payees,  that  would  haye  been  as 
fraudulent,  but  would  not  haye  made  them  fictitious  persons. 

In  this  yiew  it  is  unnecessary  to  consider  whether,  if  the  payees 
had  been  fictitious  persons  within  the  meaning  of  the  statute, 
the  bills  might  be  treated  as  against  the  respondent,  who  was 
ignorant  of  the  fiction,  as  payable  to  bearer. 

But  the  appellants  argued,  secondly,  that  eyen  if  the  payments 
in  question  could  not  be  justified  in  themselyes,  the  conduct  of 

(1)  4  T.  R.  28. 
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the  respondent  precluded  him  from  complainmg  of  them.  They 
urged  that  his  representation  in  the  letter  of  advice  that  the  bills 
were  genuine  commercial  instruments,  his  instructions  to  honour 
them  at  maturity,  coupled  with  sudi  a  lax  system  of  business  as 
enabled  a  man  in  the  position  of  Glyka  to  concoct  and  carry  into 
effect  his  extensive  frauds ;  the  omission  to  examine  the  forged 
indorsements  on  the  bills  when  periodically  returned  by  the 
appellants ;  the  non-observance  of  the  omissions  in  the  forged 
letters,  which  ought  to  have  been  noticed  and  so  excited  inquiry, 
and  the  amount  of  the  forged  acceptances — ^£6000  in  June, 
£19,000  in  July,  and  over  £15,000  and  £16,000  in  August  and 
September — which  ought  also  to  have  excited  attention,  amounted 
to  conduct  without  which  the  loss  would  not  have  happened,  and 
which  so  far  conduced  to  the  loss  as  to  render  the  alleged  rule 
applicable,  that  where  a  loss  has  to  fall  upon  one  of  two  innocent 
parties,  it  ought  to  be  held  to  fedl  upon  the  party  conducing 
to  it. 

The  appellants'  case  in  this  respect  is,  I  think,  a  strong  one, 
and  deserving  of  great  consideiation,  and,  as  I  look  upon  their 
position  as  one  of  considerable  hardship  (for  in  any  view  of  the 
case  the  forgeries  by  which  they  were  deceived  had  been  con- 
cocted and  carried  out  by  the  respondents'  servant,  and,  as  I 
think,  without  such  care  and  supervision  on  the  respondents' 
part  as  I  should  like  to  have  seen),  I  should  have  been  well  satis- 
fied if,  consistently  with  what  I  conceive  to  be  the  law,  I  could 
have  held  in  their  favour. 

No  doubt  in  one  case  {Liekbarrow  v.  Mason  (1)),  Ashhurst  J. 
stated,  as  a  broad  general  principle,  that  whenever  one  of  two 
innocent  parties  must  suffer  by  the  act  of  a  third  person,  **  he 
who  has  enabled  such  person  to  occasion  the  loss  must  sustain  it." 

But  more  recent  decisions,  and  one  of  this  House  of  great 
importance,  have  either  shewn  that  this  proposition  is  not  to  be 
understood  in  aU  its  generality  or  cannot  be  supported ;  and  this 
was  very  clearly  pointed  out  in  two  cases  which  were  not,  I 
think,  cited  in  argument  {Arnold  v.  Cheque  Bank  and  Arnold  v. 
Cfiitf  Bank  (2)  )  by  the  Judges  constituting  the  Common  Pleas 
IMvifiion,  who  in  a  very  ^careful  judgment  reviewed  all  the 
(1)  2  T.  R.  70.  (2)  1  0.  P.  D.  568. 
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aathorities.  It  was  an  action  by  the  diawer  to  recover  the  pro- 
ceeds of  a  bill  which  had  been  received  by  the  defendants  upon 
a  forged  indorsement^  and  negligence  affording  facilities  for  the 
frand  was  set  np^  and  eyidenoe  in  support  of  it  tendered  at  tiie 
trial,  but  rejected  by  the  Lord  Chief  Justice.  There  were  several 
acts  p{  alleged  negligence  relied  upon,  some  of  them  of  a  similar 
character  to  some  of  those  relied  upon  in  the  present  case. 

In  delivering  the  considered  judgment  of  the  Court,  consisting 
of  the  Lord  Chief  Justice,  and  the  now  Lord  Justice  Lindley, 
and  Mr.  Justice  Archibald,  the  Lord  Chief  Justice  said  on  the 
second  and  third  points :  '^  It  was  contended  by  the  defendants 
that  there  was  evidence  of  negligence  in  the  custody  and 
transmission  of  the  draft  by  the  plaintiffs,  which  afforded  fiaci* 
lities  for  the  forgery  and  fraud,  by  which  the  defendants  were 
induced  to  receive  it,  and  that  the  evidence  which  was  rejected 
would  have  shewn  an  almost  invariable  custom  for  merchants  in 
America  remitting  bills  to  correspondents  in  England  to  send 
another  independent  letter  of  advice  either  by  the  same  or  a  sub- 
sequent mail,  and  that  there  were  opportunities  of  sending  such 
a  letter  by  other  vessels  leaving  on  the  same  day  as  the  CeUie,  or 
on  subsequent  days,  which  would  have  arrived  in  time  to  have 
enabled  Messrs.  Williams  &  Co.,  the  indorsees,  whose  indorse- 
ment had  been  forged,  in  the  event  of  their  not  having  received 
the  draft  in  due  course,  to  have  communicated  with  Smith, 
Payne,  &  Smith,  either  by  letter  or  telegram,  to  have  stopped 
payment.  We  are  of  opinion,  however,  that  there  was  no  evidence 
of  negligence  which  could  operate  by  way  of  estoppel  to  the 
plaintiflEs.  Beliance  was  placed  by  the  defendants  on  the  case  of 
Toimg  V.  Chrote  (1).  That  case,  no  doubt,  must  be  considered  as 
well  decided ;  but  various  opinions  have  been  expressed  as  to  the 
real  ground  of  the  decision.  But  we  have  only  to  look  at  the 
case  itself  to  see  that  it  really  proceeded  on  the  authority  of 
the  extract  from  Pothier  cited  in  the  judgment  of  Best  CJ. 
which  makes  the  inability  to  recover  depend  upon  the  fault 
of  the  drawer  of  the  cheque  in  the  mode  of  drawing  it»  and 
is  entirely  consistent  with  the  rule  laid  down  and  explained  on 
fuller  consideration  in  subsequent  cases,  viz.,  negligence  in 

(1)  4  Bing.  254. 
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order  to  estop  mast  be  negligence  in  the  transaction  itself;  see    h.  l.  (E.) 
per  Blackburn  J.  in  Swan  y.  North  British  Atutralasian  Com-       isai 
pany  (1).    Indeed,  in  a  later  case :  Bank  of  Ireland  t.  Evanses     bi^ov 
ChariUes  (2),  this  is  stated  by  Parke  B.  himself  to  be  the  true    EsoLAin) 
ground  of  decision.   The  rule,  which  is  expressed  by  Ashhurst  J.    VAqiiANo 
in  Liekbarrow  y.  Mason  (3),  '  We  may  lay  it  down  as  a  broad 
general  principle  that  wheneyer  one  of  two  innocent  partiea 
suffers  by  the  act  of  a  third  person,  he  who  has  enabled  such 
person  to  occasion  the  loss  must  sustain  it/  was,  though  not  ex- 
pressly referred  to,  obseryed  and  acted  on  in  Yowng  y.  Orote  (4) ; 
and  it  has  receiyed  illustration  and  explanation  in  subsequent 
cases  on  the  subject,  which  shew  that  the  words  *  enabling  a 
person  to  occasion  the  loss,'  must  be  understood  to  mean  by 
some  act,  conduct,  or  default  in  the  yery  transaction  in  question : 
see  Freema/n  y.  Cooke  (5).    The  correct  rule  seems  to  us  to  be 
that  which  is  thus  stated  by  Blackburn  J.  in  his  judgment  in 
Swan  y.  North  British  AustraJasian  Companvy  (1),  where,  referring 
to  the  judgment  of  Wilde  B.  below,  he  says :  '  that  he  omits  to 
qualify  the  rule  (he  had  stated)  by  saying  that  the  neglect  must 
be  in  the  transaction  itself,  and  be  the  proximate  cause  of  lead- 
ing the  party  into  that  mistake ;  and  also  must  be  the  neglect  of 
some  duty  that  is  owing  to  the  person  led  into  that  belief,  or, 
what  comes  to  the  same  thing,  to  the  general  public,  of  whom 
that  person  is  one,  and  not  merely  neglect  of  what  would  be 
prudent  in  respect  to  the  party  himself,  or  eyen  of  some  duty 
owing  to  third  persons  yaih  whom  those  seeking  to  set  up  the 
estoppel  are  not  priyy.'  In  the  case  of  Bank  of  Ireland  y.  Evanses 
Charities  (8)  it  was  expressly  held  both  that  the  negligence,  in 
order  to  operate  as  an  estoppel,  must  be  a  negligence  '  in  or 
immediately  connected  with  the  transfer  itself,'  and,  further,  that 
it  must  also  be  '  the  proximate  cause  of  the  loss.'  " 

The  principle  thus  enunciated  seems  to  me  to  be  sound ;  and, 
.  applying  it  to  the  present  case,  I  am  unable  to  say  that  the  con- 
clusions arriyed  at  by  the  learned  Judge  who  tried  the  cause,  and 
all  the  Judges  of  the  Court  of  Appeal  are  wrong,  and  I  am  of 

(1)  2  H.  &  C.  181.  (3)  2  T.  R.  70. 

(2)  5  H.  L.  Cas.  389.  (4;  4  Bing.  254. 

(5)  2  Ex.  654. 
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opinioB,  therefore,  that  both  grounds  urged  by  the  appellants 
fedly  and  that  the  judgment  of  the  Court  of  Appeal  should  be 
affirmed. 

Indeed,  as  has  been  affirmed  by  Lord  Bramwell,  in  any  view  of 
this  part  of  the  case  I  cannot  see  how  this  objection  can  avail  in 
respect  of  the  earlier  bills,  which  up  to  the  14th  of  May 
amounted  to  £8000,  and  up  to  the  27th  of  June  £6000  more. 
Nothing  is  alleged  to  have  been  done  or  omitted,  at  all  events  at 
the  first  date,  which  could  preclude  the  respondent  from  com- 
plaining of  the  prior  payments. 

Taking  the  view  which  I  do  of  this  case,  it  is  unnecessary  for 
me  to  advert  to  the  alleged  negligence  of  the  bank  in  continuing 
to  pay  such  large  sums  in  cash  over  the  counter,  and  not  through 
a  bank,  further  than  to  say  that  there  is  nothing  in  the  evidence 
relating  to  the  matter  (which  is  very  much  in  conflict),  which,  in 
my  judgment,  relieved  the  bank  from  their  responsibility  in 
respect  of  the  payments  complained  of. 

Judgments  of  the  Court  of  Appeal  and  of  the  Queen's 
Bench  Division  reversed  and  judgmenU  entered 
for  (he  defendants  with  costs  here  and  below; 
ca/use  remitted  to  the  Queen's  Bench  Division. 


Solicitors  for  appellants ; 

Solicitors  for  respondents :  HollamSf  Son,  &  Coward. 
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lnn—lAoen»ed  PenoM — Public-house — Benewai  oflAceMe — Discretion — Magis-' 
irates— Licensing  AcU^  1828, 1872,  1874  (9  Geo.  4,  c.  61,  ».  1,  36  <fc  36 
Vid.  e.  94,  8.  42,  37  <€;38  Vid.  c.  49,  s.  26). 

On  the  Hearing  of  an  application  for  the  renewal  of  a  license  for  the  sale 
of  intoxicating  liquors  under  the  Licensing  Acts  1828, 1872,  and  1874, 
the  licensing  justices  have  a  discretion  to  refuse  the  renewal  on  the  ground 
of  the  remoteness  from  police  supervision  and  the  character  and  necessities 
of  the  neighbourhood. 

The  decision  of  the  Court  of  Appeal  (22  Q.  B.  D.  239)  affirmed* 

Appeal  from  an  order  of  the  Court  of  Appeal  (22  Q.  B.  D. 
239)  affirming  an  order  of  the  Queen's  Bench  Division  (21 
Q.  B.  D.  66). 

The  following  are  the  material  parts  of  a  case  stated  for  the 
opinion  of  the  Queen's  Bench  Division  by  William  Henry 
Wakefield,  Chairman  of  Quarter  Sessions  for  the  county  of 
Westmorland : — 

On  the  10th  of  September  1887  William  Bidding  duly 
applied  to  the  Licensing  Justices  for  the  £endal  Division  of 
Westmorland  for  a  grant  by  way  of  renewal  for  the  sale  by 
him  of  all  intoxicating  liquors  at  the  Low  Bridge  Inn,  at 
Eentmere,  in  the  county  of  Westmorland,  and  was  refused  such 
renewal. 

Susannah  Sharp,  the  owner  of  the  inn,  and  a  person  aggrieved 
by  such  refusal,  appealed  in  due  form  of  law  to  the  Quarter 
Sessions  holden  at  £endal,  and  the  appeal  was  heard  on  the  21st 
of  October  1887. 

On  the  part  of  S.  Sharp  it  was  contended  that  on  the  hearing 
of  an  application  for  the  renewal  of  a  license  under  the  Intoxi- 
cating Liquor  Licensing  Acts,  1828,  1872,  and  1874,  the  Court 
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H.  L.  (E.)    was  not  by  law  entitled  to  inquire  into  the  character  and  wants 

1891        of  the  neighbourhood^  or  to  refuse  a  grant  by  way  of  renewal 

Shabp      upon  such  grounds. 

Waktold.      ^^®  Court  of  Quarter  Sessions  overruled  this  contention,  and 

—        after  hearing  evidence  refused  to  renew  the  license  on  the  ground 

of  the  remoteness  from  police  supervision  and  the  character  and 

necessities  of  the  locality  and  neighbourhood  in  which  the  inn 

is  situate. 

The  question  of  law  for  the  Court  is  whether  the  Court  of 
Quarter  Sessions  was  entitled  to  refuse  the  renewal  upon  the 
grounds  stated. 

If  it  were  not  so  entitled  the  order  of  sessions  is  to  be 
quashed,  but  if  the  Court  should  be  of  the  contrary  opinion 
then  the  order  is  to  be  affirmed. 

An  order  nisi  to  quash  the  Order  of  Sessions  on  the  ground 
of  insufficiency  was  granted  by  the  Queen's  Bench  Division,  but 
was  on  the  30th  of  April  1888  discharged  by  Field  and  Wills  JJ., 
and  their  decision  was  on  the  15th  of  December  1888  affirmed 
with  costs  by  the  Court  of  Appeal  (Lord  Esher  M.B.,  Fry  and 
Lo^  L.JJ.) 

1891.  Jan.  30,  Feb.  2,  3.  Eenn  Collins  Q.C.  and  Candy  Q.C. 
{L.  Sanderson  with  them)  for  the  appellant : — 

The  question  is  whether  in  a  district  where  the  justices  have 
licensed  more  public-houses  than  are  required  for  the  wants  of 
the  inhabitants  they  can  refuse  the  renewal  of  his  license  to 
a  particular  licensed  person  who  is  a  fit  and  proper  person  and 
who  has  perhaps  spent  large  sums  of  money  in  expectation  of  the 
renewal.  The  legislature  cannot  have  intended  to  inflict  such  a 
loss  of  property.  On  a  renewal,  as  distinguished  from  an  original 
grant,  of  a  license  the  only  question  for  the  justices  is  the  fitness 
of  the  person  and  perhaps  of  the  premises.  The  first  Act  for 
consideration  is  the  Licensing  Act  of  1828  (9  Geo.  4  c.  61)  which 
consolidated  previous  Acts.  By  sect.  1  the  justices  are  to  hold 
a  general  annual  licensing  sessions,  and  are  empowered  to  grant 
licenses  to  such  persons  as  they  shall  in  the  exercise  of  their 
discretion  "  deem  fit  and  proper."  But  for  the  decisions  it 
would  now  be  contended  that  those  words  must  be  read  literally 
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and  that  the  discretion  is  limited  to  the  fitness  of  the  persons  and    H.  L.  (E.) 
the  premises^  but  the  authorities  have  long  held  that  the  needs       isdi 
of  the  neighbourhood  might  be  considered.    Sect.  4  provides  for      shabp 
the  transfer  of  licenses.    Sect.  9  shews  that  the  fitness  "  of  the 
house  intended  to  be  kept"  was  a  question  for  consideration. 
Sect.  10  provides  for  notices  to  be  given  as  to  applications  for 
licensee,  and  sect  14  for  cases  of  death  and  other  contingencies. 
Sect.  27,  which  gave  a  right  of  appeal  to  the  Quarter  Sessions 
from  any  act  of  the  justices^  is  repealed  by  the  second  schedule 
of  the  Licensing  Act  1872  except  in  so  far  as  it  relates  to  the 
renewal  or  the  transfer  of  licenses.    This  repeal  shews  that  the 
legislature  intended  to  make  a  distinction  between  original 
grants  of  licenses  and  renewals  of  old.    The  schedule  of  the  Act 
of  1828  gives  the  form  of  license,  which  is  to  a  named  person  to 
sell  &c.  in  a  named  house. 

Then  came  the  Licensing  Act  1872  (35  &  36  Vict.  c.  94). 
Sect.  30  deals  with  the  disqualification  of  persons  and  premises 
by  offences,  and  sect.  36  with  registers  of  licenses,  owners,  pre- 
mises, offences,  &c.    Sects.  37  and  38  introduce  a  new  scheme  as 
to  the  grants  of  new  licenses,  enacting  that  such  grants  shall  not 
be  valid  either  in  counties  or  boroughs  until  confirmed  by  the 
county  licensing  committee  and  the  whole  body  of  borough 
justices  respectively.    No  such  confirmation  is  required  in  the 
case  of  renewals :  and  this  is  another  distinction  introduced  by 
this  Act.    Sect.  42  makes  the  distinction  even  more  marked: 
a  licensed,  person  applying  for  a  renewal  need  not  attend  at  the 
annual  licensing  meeting  unless  required  by  the  justices ;  and 
no  objection  to  the  renewal  shall  be  entertained  unless  written 
notice  has  been  served  on  him.    The  words  *'  subject  as  afore- 
said "  in  the  last  paragraph  shew  that  the  discretion  of  the 
justices  is  to  be  exercised  subject  to  the  marked  distinction 
between  new  licenses  and  renewals  above  pointed  out :  a  licensed 
person  is  in  a  different  category  from  a  new  applicant.    Sect.  48 
deals  with  the  form  of  licenses  and  renewals,  sub-sect.  2  enacting 
for  the  first  time  that  a  renewal  may  be  made  by  an  indorsement 
on  the  old  license,  or  by  the  issue  of  a  copy  of  the  old  license. 
Sect.  49  deals  with  six-day  licenses,  sect.  50  with  removals,  and 
sect.  56  with  notice  to  owners  of  licensed  premises  in  case  of 
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H.  L.  (B.)   offences  by  tenants.    Sect.  74  again  distinguishes  between  new 
1891        licenses  and  renewals,  defining  both. 
Sharp  Then  came  the  Licensing  Act,  1874  (37  &  38  Vict  c.  49). 

Wakm-ield.  ^^*'  ^  ^^^  with  the  provisional  grant  and  confirmation  of  a 
""-  license  for  a  house  about  to  be  constructed  in  accordance  with 
plans  to  be  approved  by  the  justices,  which  grant  and  confirma- 
tion are  not  to  be  valid  unless  declared  to  be  final  after  the 
justices  are  satisfied  that  the  house  has  been  completed  in  ac« 
cordanoe  with  the  plans,  and  that  no  objection  can  be  made  to 
the  character  of  the  holder  of  the  provisional  license.  The  pro- 
visional license  once  granted,  no  objection  can  be  taken  on  the 
ground  that  the  house  is  not  required  for  the  wants  of  the 
neighbourhood ;  the  legislature  thus  shewing  that  a  person  once 
licensed  is  regarded  as  one  who  having  spent  his  money  has 
earned  a  title  to  a  license,  defeasible  only  on  the  ground  of 
unfitness. 

Sect.  26  makes  the  distinction  plainer :  whereas  by  the  Act  of 
1872,  s.  42,  no  licensed  person  need  attend  unless  required  by 
the  justices,  now  he  shall  not  be  required  "  save  for  some  special 
cause  personal  to  the  licensed  person : "  i.e.  for  some  objection 
to  him  personally,  his  character  and  fitness,  and  perhaps  the 
fitness  of  the  premises.  It  is  suggested  that  these  words  have 
a  wider  meaning  and  were  intended  to  alter  the  practice  of  re- 
quiring all  holders  of  licenses  to  attend  :  but  the  appellant  does 
not  admit  that  since  1872  any  such  practice  existed.  Before 
1872,  no  doubt,  all  holders  were  practically  required  to  attend 
by  sect.  12  of  the  Act  of  1828.  Looking  at  the  whole  course  of 
legislation,  even  if  the  justices  had  under  the  Act  of  1828  a 
discretion  to  refuse  a  renewal  for  any  reason  other  than  the  fit- 
ness of  the  person  or  the  premises  (which  it  is  contended  they 
had  not),  they  have  no  such  discretion  under  the  Acts  of  1872 
and  1874.  The  publican  is  the  best  judge  whether  the  neigh- 
bourhood requires  a  particular  house,  i.e.  whether  it  will  pay  to 
set  it  up ;  if  he  is  willing  to  risk  his  money  why  should  he  not? 
Suppose  two  licensed  houses  in  one  district,  and  an  objection  to 
both  on  the  ground  that  the  population  is  diminished  and  only 
one  is  now  needed ;  there  would  be  great  practical  difiSculty  in 
determining  which  renewal  to  refuse.     If  the   granting   of  a 
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license   is  not  an  actual  bargain  between  the  justices  and  the    H.  L.  (E.) 
publican,  he  has  at  least  a  reasonable  expectation  of  renewal :       I89i 
a  refusal  is  harsh  towards  the  publican  who  has  spent  his  money      shabp 
and  those  behind  him  whose  manager  he  is.    The  appellant's  YTAEmELo 

construction  of  the  Act  meets  all  the  mischief  aimed  at :  if  a       

publican  loses  all  his  custom  he  ceases  to  be  a  fit  and  proper 
person,  and  the  justices  hare  a  discretion  to  refuse  a  renewal. 

As  to  the  authorities,  the  most  recent  case,  Beff.  t.  Justices  of 
Market  Boeworth  (1),  and  Beg.  t.  Jv/stices  of  Liverpool  (2),  contain 
dicta  in  favour  of  the  appellant's  contention.  So  do  Bay  y. 
Ltihke  (3);  and  Beg.  v.  Becorder  of  Dublin  (4).  Ex  parte 
Martin  (5)  is  no  doubt  a  decision  the  other  way,  but  it  should  be 
overruled. 

Addison  Q.C.  and  Poland  Q.C.  (James  Paterson  with  them)  for 
the  respondents : — 

Long  before  the  Act  of  1828  the  principle  was  established 
that  the  justices  had  the  discretion  which  the  appellant  disputes : 
Bex  V.  Yoimg  and  Pitts  (6).    The  first  Act  on  the  subject  was 
5  &  6  Edw.  6  c.  25,  which  gave  the  justices  an  absolute  discretion 
to  **  remove,  discharge  and  put  away  "  the  selling  of  ale  and  beer 
where  they  should  think  meet  and  convenient.    That  Act  and 
others  which  followed  shewed  the  intention  of  the  legislature  to 
promote  temperance  and  do  not  support  the  contention  that  a 
license  was  regarded  as  property.    The  previous  Acts  were  con- 
solidated by  the  Act  of  1828,  which  by  sect.  1  distinctly  treats 
'^ persons  keeping"   and   '^ persons  about  to  keep"  inns,  ale- 
houses and  victualling  houses,  on  the  same  footing.    That  Act 
garve  the  widest  discretion  to  the  justices  in  granting  licenses, 
and  the  Acts  of  1872  and  1874  in  no  way  limit  that  discretion. 
The  words  in  the  Act  of  1874  '^  for  some  special  cause  personal 
to  the  licensed  person"  mean  some  cause  affecting  himself;  i.e. 
he  shall  not  be  required  to  attend  unless  his  own  license  is  ob- 
jected to :  but  for  this  enactment  every  licensed  person  might  be, 
and  in  some  places  was,  required  to  attend  at  every  licensing 

(1)  56  L.  J.  M.  0.  96.  (4)  Ir.  Rep.  11  C.  L.  412,  430. 

(2)  11  Q.  B.  D.  638.  (5)  40  J.  P.  133. 

(3)  Law  Rep.  6  Eq.  336,  344.  (6)  1  Burr..  556. 

Vol.  I.  1891.  3  N 
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H.  L.  (E.)  sessions  though  he  was  not  personally  interested.  Beg.  y. 
1891  Smith  (1)  is  a  distinct  and  strong  decision  against  the  appellant 
^^^  Where  the  Legislature  intended  to  limit  the  discretion  of  justices 
it  expressed  the  intention  plainly,  as  in  the  Wine  and  Beerhouse 
Act  1869  (82  &  33  Vict  c  27)  ss.  8, 19. 

The  judgments  of  the  Divisional  Court  and  of  the  Court  of 
Appeal  state  the  reasons  for  the  respondents'  contention. 

[They  also  relied  on  Beg.  y.  Justiees  of  Laneashire  (2) ;  Boodle 
y.  Justices  of  Birmingham  (3) ;  Oriffiths  y.  Justices  of  Lan- 
cashire (4).J 

Men/n  Collins  Q.C.  replied. 

'[LoBD  Halsbuby  L.C.  In  yiew  of  the  importance  of  the 
'CasOy  their  Lordships  will  take  time  to  consider  the  form  of  their 
decision.] 

March  20.    Lobd  Halsbuby  L.C.  : — 

My  Lords,  I  do  not  think  at  any  period  of  the  argument  any  of 
your  Lordships  doubted  but  that  this  judgment  must  be  afiSrmed. 

By  the  express  language  of  the  statute  which  is  still  the 
goyeming  statute,  the  grant  of  a  license  is  expressly  within  the 
<iiscr6tion  of  the  magistrates.  For  reasons  to  be  stated  presently, 
I  am  of  opinion  that  no  legislation  has  ever  altered  that  pro- 
vision ;  but  if  one  were  to  argue  a  priori,  what  possible  resison 
•<)ould  there  be  for  limiting  the  discretion  of  the  justices  to  the 
first  grant  of  the  license  ?  It  is  not  denied  that  for  the  purpose 
of  the  original  grant  it  is  within  the  power  and  even  the  duty  of 
ilie  magistrates  to  consider  the  wants  of  the  neighbourhood  with 
reference  both  to  its  population,  means  of  inspection  by  the 
proper  authorities,  and  so  forth. 

If  this  is  the  original  jurisdiction,  what  sense  or  reason  could 
there  be  in  making  these  topics  irrelevant  in  any  future  grant  ? 
It  surely  must  have  been  in  the  contemplation  of  the  legislature 
that  the  circumstances  of  a  neighbourhood  might  change,  a 
population  might  diminish  or  increase.    Would  it  be  argued 

(1)  48  L.  J.  M.  0.  38.  (8)  45  J.  P.  636. 

(2)  Law  Rep.  6  Q.  B.  97.  (4)  61  J.  P.  453 ;  86  W.  R.  782. 
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that  if  the  population  had  very  much  increased  at  some  point    H.  L.  (£.) 
where  by  reason  of  its  previous  want  of  population  no  such       I89i 
public  accommodation  had  been  hitherto   granted,  no  license      Brabf 
should  be  granted  because  this  additional  grant  might  to  some  ytaksfield 

extent  interfere  with  the   practical  monopoly  enjoyed  by  the       

persons  already  licensed  ?    This  of  course  could  not  be  argued        ^'^• 
since  it  is  the  well-understood  practice  to  do  this  very  thing. 
But  can  anything  be  more  unreasonable  than  the  suggestion  that 
the  legislature  had  given  the  discretion  in  one  direction  and 
withheld  it  in  the  other  ? 

In  real  truth  a  great  deal  of  the  argument  addressed  to  us  on 
the  part  of  the  appellant  has  been  less  addressed  to  us  upon  the 
true  construction  of  the  Act  of  1828,  or  the  statutes  which  have 
followed  it,  but  rather  to  some  supposed  injustice  which  the 
argument  assumed  would  be  so  great  if  the  matter  were  left  to 
the  discretion  of  the  justices,  that  the  legislature  never  could 
have  intended  to  have  entrusted  them  with  a  discretion  so  wide. 
I  do  not  think  that  if  the  injustice  were  so  great  as  it  is  sug- 
gested by  the  argument,  that  consideration  could  prevail  over 
the  plain  language  of  the  legislature.  But  I  am  not  able  to 
assent  to  the  notion  that  the  injustice  is  so  great 

An  extensive  power  is  confided  to  the  justices  in  their  capacity 
as  justices  to  be  exercised  judicially ;  and  '^  discretion  "  means 
when  it  is  said  that  something  is  to  be  done  within  the  discretion 
of  the  authorities  that  that  something  is  to  be  done  according  to 
the  rules  of  reason  and  justice,  not  according  to  private  opinion : 
Sockets  Case  (1) ;  according  to  law,  and  not  humour.  It  is  to  be, 
not  arbitrary,  vague,  and  fanciful,  but  legal  and  regular.  And 
it  must  be  exercised  within  the  limit,  to  which  an  honest  man 
competent  to  the  discharge  of  his  office  ought  to  confine  himself : 
WiUon  V.  BastaU  (2).  So  in  Beg.  v.  Boteler  (3),  where  justices 
thought  proper  not  to  enforce  the  law  because  they  considered 
that  the  Act  in  question  was  unjust  in  principle,  the  Court  of 
Queen's  Bench  compelled  them  by  a  peremptory  order  to  do  the 
act  which  nevertheless  the  statute  had  said  was  in  their  discretion 
to  do  or  leave  undone.     So,  again,  in  the  case  of  overseers  who 

(1)  5  Bep.  100,  a.  (2)  4  T.  R  at  p.  767. 

(3)  33  L.  J.  M.  C.  101. 
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H.  L.  (E.)    were  required  by  8  &  4  Vict,  c'  61,  to  certify  whether  applicants 
1891        for  be^  licenses  were  real  residents  and  ratepayers  of  the  parish, 
8HARP      ^^  ^^  h®l<^  ^ha^  ^b^y  ^6^^  ^<^t  entitled  to  refuse  the  certificate 
WAKMrnLD   ^^  ^^^  ground  that  in  their  opinion  there  were  already  too  many 
,  JT7v-     public-houses,  or  that  the  beer  shop  was  not  required.    So  a 
^  ^^'        discretion  which  empowered  justices  to  grant  licenses  to  inn- 
keepers as  in  the  exercise  of  their  discretion  they  deemed  proper 
would  not  be  exercised  by  coming  to  a  general  resolution  to 
refuse  a  license  to  everybody  who  would  not  consent  to  take  out 
an  excise  license  for  the  sale  of  spirits :  Beg.  t.  Sylvester  (1). 

Again,  justices  were  authorised  to  alter  the  hours  for  the  sale 
of  intoxicating  liquors  in  any  particular  district ;  but  it  was  held 
that  though  this  was  a  general  discretion  given  to  them  they 
had  no  right  by  virtue  of  a  general  resolution  to  alter  the  time 
in  every  case.  They  were  required  judicially  to  determine 
(although  according  to  their  discretion)  what  places,  in  the 
honest  exercise  of  their  judgment,  required  other  hours  for 
opening  and  closing  than  those  specified.  The  question  arose,  in 
the  case  to  which  I  am  referring,  on  the  proviso  to  sect.  2  of 
25  &  26  Vict.  c.  35,  which  was  in  these  words :  "  Provided  always 
that  in  any  particular  locality  within  any  county,  or  district,  or 
burgh,  requiring  other  hours  for  opening  and  closing  inns  and 
hotels  and  public-houses  than  those  specified  in  the  forms  of 
certificates  in  said  schedule  applicable  thereto,  it  shall  be  lawful 
for  such  justices  or  magistrates  respectively  to  insert  in  such 
certificates  such  other  hours,  not  being  earlier  than  six  of  the 
clock  or  later  than  eight  of  the  clock  in  the  morning  for  opening, 
or  earlier  than  nine  of  the  clock  or  later  than  eleven  of  the 
clock  in  the  evening  for  closing  the  same,  as  they  shall  think 
fit."  Eleven  of  the  clock  at  night  was  accordingly  the  hour 
appointed  for  closing  public-houses  in  Scotland,  and  the  magis- 
trates of  Bothesay  issued  an  order  closing  them  at  ten  o'clock 
instead  of  eleven.  Lord  Selbome,  in  giving  judgment  in  the 
House  of  Lords  in  that  case,  makes  these  observations :  Mcuheth  v. 
Ashley  (2) :  '^  Without  meaning  to  deny  that  it  is  confided  to 
the  discretion  of  the  magistrates  to  determine  what  particular 
localities  require  other  hours  for  opening  and  closing  than  those 
(1)  31  L.  J.  M.  C.  93.  (2)  Law  Bep.  2  H.  L.,  Sc.  at  p.  360. 
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specified,  it  is  obyions  that  such  discretion  as  they  have  is  not  H,  L.  (E.) 

an  arbitrary  discretion  to  define  any  localities  they  please,  bnt  1891 

they  mnst  be  such  localities  as  they  consider,  in  the  honest  and  shabp 

bona  fide  exercise  of  their  own  judgment,  to  require  a  difference  ^^^xroreLD 

to  be  made.    The  participle  '  requiring '  is  connected  with  the  ,   r^r^ 

.  *  *  o  Lord  HAisbniy, 

substantive  *  locality,'  and  therefore  it  must  be  a  requirement  ^^- 
arising  out  of  the  particular  circumstances  of  the  place.  The 
magistrates  must,  in  the  exercise  of  an  honest  and  bon&  fide 
jndgment,  be  of  opinion  that  the  *  particular  locality '  which  they 
except  from  the  ordinary  rule  is  one  which,  from  its  own  special 
circumstances,  requires  that  difference  to  be  made." 

I  do  not  feel,  therefore,  though  the  language  of  the  statute 
and  the  power  given  by  that  language  is  so  great  and  so 
unqualified,  that  the  mischief  or  danger  apprehended  by  the 
appellant  is  at  all  likely  to  arise.  The  legislature  has  given 
credit  to  the  magistrates  for  exercising  a  judicial  discretion — 
that  they  will  fairly  decide  the  questions  submitted  to  them,  and 
Bot  by  evasion  attempt  to  repeal  the  law  which  permits  public- 
houses  to  exist,  or  evade  it  by  avoiding  a  plain  exposition  of  the 
reasons  on  which  they  act. 

My  Lords,  I  am  very  far  indeed  from  saying  that,  assuming 
the  complete  discretion  that  I  have  indicated  to  exist,  it  would 
be  likely  that  the  persons  exercising  it  would  consider  an 
original  application  in  the  same  way  as  one  which  was  applied 
for  by  the  person  who  has  already  been  licensed  for  one  year.  Of 
course,  the  justices  would  remember  that  a  year  before  a  license 
had  been  granted  and  presumably  (unless  some  change  during 
the  year  was  proved)  they  start  with  the  fiekct  that  the  topics  to 
which  I  have  referred  have  already  been  considered,  and  one 
would  not  expect  that  those  topics  would  be  likely  to  be  reopened, 
unless,  as  I  say,  some  change  has  been  proved.  This  would  be 
likely  to  limit  the  inquiry  to  the  conduct  of  the  house  and  the 
character  of  the  licensee,  and,  perhaps,  the  condition  of  the  house, 
bat  as  matter  of  fact  and  not  as  matter  of  law  at  all. 

My  Lords,  as  to  the  question  of  law  arising  upon  the  language 
of  all  the  statutes,  it  may,  in  my  judgment,  be  very  shortly  dis- 
posed ot  The  first  statute  to  which  we  need  go  back,  it  is 
admitted,  gives  discretion.    Does  any  Act  passed  since  purport 
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H.L.(E.)  to  Mrithdraw  it?  Certainly  not  On  the  contrary,  the  Acts 
1891  referred  to  expressly  retain  it,  subject  to  certain  provisions  which 
Shabp      it  cannot  be  pretended  aflfect  to  exclude  the  topics  which,  it  is 

Wakefield   *^g^®^»  ^^  topics  irrelevant  to  a  renewal. 

Lort  Hawrary  ^ow,  I  do  not  mcau  to  Say  that  a  repeal  or  qualification  may 
^^'  not  sometimes  be  implied  by  subsequent  statutes  enacting  some- 
thing inconsistent  with  a  previous  Act,  but  in  a  matter  so  con- 
stantly before  the  legislature  as  the  licensing  laws,  I  cannot  but 
think  that  if  it  was  intended  to  alter  the  law  in  this  respect  it 
would  have  been  done  in  plain  and  unambiguous  language. 
Now,  the  Acts  of  1872  and  1874,  which  are  the  Acts  upon  which 
reliance  is  placed,  do  not  profess  to  limit  the  discretion,  but 
enact  certain  new  procedure — all  of  which  procedure  is  perfectly 
consistent  with  the  preservation  intact  of  the  discretion  given  to 
the  magistrates.  I  do  not  think  it  is  necessary  to  go  into  details 
as  to  the  alteration  of  procedure — it  is  merely  procedure.  It 
leaves  the  earlier  Act  absolutely  untouched  upon  the  subject  now 
in  debate,  and  I  entirely  approve  of  and  adopt  the  decisioii  of 
Cockburn,  C.J.,  and  Mellor,  J.,  arrived  at  thirteen  years  ago. 

I,  therefore,  think  that  this  appeal  ought  to  be  dismissed  with 
costs. 

LoBD  Bbahwell  : — 

My  Lords,  I  think  this  a  very  plain  case,  and  that  the  judg- 
ment should  be  affirmed.  Houses  of  public  entertainment  and 
for  the  sale  of  drink  have  been  in  this  country  and  in  many  others 
the  subject  of  regulation  for  police  purposes ;  not  for  what  one 
may  call  economic  purposes,  like  the  fixing  of  the  price  of  bread 
or  the  wages  of  labour,  but  for  the  maintenance  of  order.  And 
naturally  the  buildings  themselves,  their  character,  their  number, 
and  their  neighbourhood  have  been  considered  as  well  as  the 
persons  who  should  be  permitted  to  carry  on  the  trade  or  busi- 
ness. That  certainly  has  been  the  case  in  England ;  and  it  is 
undoubtedly  so  now  with  respect  to  licenses  granted  to  sell  drink 
on  premises  for  the  first  time.  This  is  so  clear  that  the  learned 
counsel  for  the  appellant  have  not  contended  to  the  contrary. 
If  an  application  is  made  for  a  license  to  sell  drink  on  premises 
not  before  licensed,  it  is  certain  that  the  magistrates  may  refuse 
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it,  and  may  refuse  for  the  leason  and  no  other  than  that  they    H.  L.  (£.) 
think  the  neighbourhood  does  not  need  it ;  that  none  is  needed,       I89i 
or  none  in  addition  to  the  houses  already  licensed.    Bat  it  is      g^^Bp 
said  that  this  power  or  right  in  the  magistrates  does  not  exist  ^^^efield 
where  a  license  has  been  granted  and  the  question  is  whether  it       — 

°  ^  Lord  BramwelL 

should  be  renewed.    I  am  not  sure  that  this  contention  might       

not  be  met  by  this.  The  magistrates  hare  a  discretion  to  refuse ; 
they  are  not  bound  to  state  their  reason,  and  therefore  their 
decision  cannot  be  questioned.  But  I  think  it  better  to  say  that 
in  my  judgment  if  they  had  to  state  their  reasons,  it  would  be  a 
good  one  in  point  of  law  that  they  refused  to  renew  on  the  ground 
of  the  remoteness  from  police  supervision  and  the  character  and 
necessities  of  the  locality  and  neighbourhood  in  which  the  said 
inn  is  situate.  Of  course,  the  finding  of  the  facts  by  the  sessions 
is  conclusive. 

Two  objections  are  raised  by  the  appellant.  One  is,  that 
though  by  the  Act  9  Geo.  4,  c.  61,  the  above  might  be  a  good 
ground  for  a  refusal  of  a  license  applied  for  for  the  first  time,  it  is 
not  for  a  refusal  of  its  renewal.  Why,  I  know  not.  I  quite  agree 
that  different  considerations  should  operate  on  the  minds  of  the 
justices,  and,  I  doubt  not,  do.  The  hardship  of  stopping  the 
trade  of  a  man  who  is  getting  an  honest  living  in  a  lawful  trade, 
and  has  done  so,  perhaps,  for  years,  with  probably  an  expense  at 
the  outset,  may  well  be  taken  into  consideration  ;  but  it  must  be 
done  so  in  conjunction  with  considerations  the  other  way,  and 
must  be  left  to  the  discretion  of  the  justices.  The  license  is  a 
renewal.  That  word  has  been  criticised.  It  may  be  misleading,. 
but  is,  I  think,  correct.  It  is  a  "  renewal " — ^i.e.,  a  new  license, 
as  we  talk  of  a  new  lease  being  a  renewal,  though  parties  and 
terms  may  be  wholly  different.  And  one  cannot  help  seeing  this,. 
that  if  the  discretion  was  to  be  limited,  as  contended  in  the  case 
of  a  renewal,  the  legislature  might  have  said  so  in  terms,  and 
has  not.  Whenever  that  is  the  case  it  seems  to  me  that  Courts 
ought  not  to  put  a  limit  on  general  words  without  almost  a 
necessity  for  doing  so. 

The  other  objection  is  that  subsequent  legislation  has  shewn 
that  Parliament  intended  there  should  be  a  difference  be- 
tween the  treatment  of  original  applications  for  a  license  and 
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H.  L.  (E.)    applications  for  renewals^  and  has  shewn  that  it  intended  the 
1891       license  should  be  renewed  except  for  objection  to  the  licensee ; 
Shabp      at  all  events,  that  its  renewal  should  not  be  refused  for  such  a 
WAKmsLD.  ^^ason  as  existed  in  this  case,  and  so  the  power  to  refuse  on  that 
Lord  sJI^weu.  g^^^*^^  ^^  "^^^^  takcu  awaj  by  the  legislature.    I  cannot  find 
-"~        this.    I  do  find,  indeed,  that  the  legislature  in  its  subsequent 
Acts  contemplated  that  as  a  rule,  as  a  practice,  licenses  would  be 
renewed.    But  there  is  nothing  to  shew  that  the  discretion  to 
refuse  is  taken  away.    The  word  "  personal,"  so  much  relied  on, 
means  *'  individual,"  as  distinguished  from  the  class  to  which  he 
belongs.    And  I  repeat  my  remark  that  it  could  have  been  so 
enacted,  and  there  is  nothing  to  justify  implying  such  a  repeal. 
^  Indeed,  I  think  this  argument  presents  a  consideration  un- 

favourable to  the  appellants.  The  legislature  has  most  clearly 
shown  that  it  supposed,  contemplated,  that  licenses  would 
usually  be  renewed ;  that  the  taking  away  of  a  man's  livelihood 
would  not  be  practised  cruelly  or  wantonly.  True,  and  because 
it  shewed  that  plainly  it  may  have  felt  it  safe  to  leave  an 
absolute  discretion  with  the  justices,  a  discretion  that  would  be 
discreetly  exercised.  And  it  has  been.  I  do  not  say  in  this  case, 
I  know  nothing  about  it;  I  mean  by  justices  generally.  That  is 
shewn  by  what  was  mentioned  by  Mr.  Poland,  viz.,  that  at  the 
sessions,  when  there  is  an  appeal  against  a  refusal  of  a  first 
license,  the  appellant  begins,  the  burthen  of  proof  is  on  him,  he 
has  to  make  out  that  he  ought  to  have  a  license.  Where,  on 
the  other  hand,  the  appeal  is  against  a  refusal  to  renew  a 
license,  the  respondents  begin,  the  burthen  of  proof  is  on  them, 
they  have  to  make  out  that  he  ought  not  to  have  a  license; 
practically,  that  his  license  should  be  taken  from  him.  This, 
Mr.  Poland  says,  is  the  practice  throughout  England.  One  may 
well  suppose  this  to  be  known  to  the  legislature,  and  to  be  one 
cause  why  the  justices  are  trusted  with  such  extensive  power. 

For  these  reasons,  I  think  the  appeal  should  be  dismissed. 
Thinking,  indeed,  that  the  legislature  contemplated  that  ordi- 
narily licenses  would  be  renewed,  and  have  most  strongly  shewn 
that,  but  thinking  also  that  that  does  not  help  the  appellant's 
counsel  to  shew,  and  that  they  have  not  shewn  that  a  renewal 
may  not  be  refused  for  the  reason  given  in  this  case. 


Digitized  by  VjOOQIC 


A.  C.  AND  PBIVY  COUNCIL,  185 

LiOBD  Hebsghell  : —  H.  L.  (E.) 

My  Lords^  the  sole  question  for  decision  in  this  case  is,        }^ 
whether  where  a  license  is  applied  for,  by  way  of  renewal,  by  one       Sharp 
who  already  holds  a  license  for  the  sale  of  intoxicating  liquors,  ^yAKKFIELD. 
the  licensing  authorities  are  entitled  to  take  into  consideration 
the  wants  of  the  neighbourhood  and  the  remoteness  of  the 
premises  from  police  supervision,  or  whether  their  inquiry  must 
be  limited  to  the  character  and  conduct  of  the  applicant,  and 
they  can  only  refuse  the  applicant  on  the  ground  of  his  personal 
unfitness. 

It  was  admitted  by  the  learned  counsel  for  the  appellant 
that  there  was  authority  for  the  proposition  that  a  complete  dis- 
cretion had  been  vested  in  the^  justices  to  grant  or  withhold  any 
application  for  a  new  license,  though  they  somewhat  faintly 
contended  that,  upon  the  true  construction  of  the  first  section  of 
9  €reo.  4,  c.  61,  this  discretion  was  confined  to  the  question 
whether  the  applicant  was  a  fit  and  proper  person  to  hold  the 
license,  and  whether  the  premises  in  respect  of  which  he  made 
the  application  were  suitable  for  the  purpose.  It  is  to  my  mind 
abimdantly  clear  that  this  is  not  a  correct  view  of  the  statute. 
Giving  to  the  language  used  its  natural  interpretation,  I  think  it 
impossible  to  do  otherwise  than  hold  that  the  discretion  of  the 
justices  is  not  in  any  way  fettered. 

When  once  this  conclusion  is  arrived  at,  it  seems  to  me  to 
follow  that  the  justices  had  under  the  statute  of  Geo.  4  the 
same  discretion  when  the  holder  of  a  license  applied  for  another 
license  for  the  ensuing  year.  It  is  by  virtue  of  the  very  same 
enactment  that  the  justices  are  empowered  to  grant  such  a 
license.  The  statute  makes  no  distinction  between  this  case  and 
the  original  application.  The  word  ''  renewal  '*  is  never  mentioned, 
and  it  is  expressly  provided  that  every  license  granted  under  the 
authority  of  the  Act  shall  last  for  one  year  **  and  no  longer." 

But  it  was  argued  that  the  law  had  been  modified  by  subse- 
quent legislation,  and  this  was  the  point  mainly  insisted  upon  on 
behalf  of  the  appellant 

The  Licensing  Act  of  1872,  has,  it  is  true,  by  sect.  42, 
altered  in  some  respects  the  procedure  provided  in  relation  to 
applications  for  licenses  by  the  statute  of  Geo.  4.     But  the 
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H.  L.  (E.)    alterations  have  reference  to  matters  of  procedure  only.    Under 

1891        the  earlier  Act,  the  applicant  for  a  license  was  reqnired  to  attend 

Bhabf      ui  person  unless  hindered  by  sickness^  injBrmity,  or  other  reason- 

Wak»ield.  *^^®  cause.     The  Act  of  1872  provided  that  in   case  of  an 

application  for  the  renewal  of  a  license,  the  applicant  need  not 

attend  in  person  at  the  annual  licensing  meeting,  unless  required 

by  the  justices  so  to  attend.     It  also  contained  enactments 

securing  to  the  applicant  for  a  renewal  of  his  license  notice  that 

objection  was  taken  to  such  renewal,  and  prescribed  that  no 

evidence  with  respect  thereto  should  be  received  by  the  justices 

that  was  not  given  on  oath. 

These  provisions  would  obviously  have  left  the  discretion  of 
the  justices  just  what  it  had  been  before,  even  if  the  statute  had 
not  gone  on,  as  it  does,  to  provide  that,  subject  thereto,  licenses 
should  be  renewed,  and  the  powers  and  discretion  of  justices 
relative  to  such  renewal  should  be  exercised  as  theretofore.  Bat 
it  was  said  that  the  amendment  of  s.  42  of  the  Licensing  Act, 
1872,  enacted  in  sect.  26  of  the  Licensing  Act,  1874,  had  the 
effect  of  limiting  the  power  of  the  justices  and  prohibiting 
them  from  refusing  to  grant  a  renewal  of  a  license  save  for 
some  cause  personal  to  the  applicant.  The  enactment  in 
question  certainly  does  not  in  terms  contain  any  such  provision, 
and  I  do  not  think  it  is  possible  to  infer  from  the  language 
used  that  the  legislature  intended  thus  to  alter  the  law.  The 
section,  after  reciting  that  it  was  enacted  by  s.  42  of  the  Act  of 
1872,  that  an  applicant  for  the  renewal  of  his  license  need  not 
attend  in  person  at  the  annual  licensing  meeting,  unless  required 
by  the  licensing  justices  so  to  attend,  enacts  ^^  that  such  requi- 
sition shall  not  be  made  save  for  some  special  cause  personal  to 
the  licensed  person  to  whom  such  requisition  is  sent."  I  think 
the  object  of  this  provision  is  obvious.  Under  the  earlier  Act, 
the  justices  at  any  sessions  might  (or  at  the  very  least  it  was 
open  to  contention  that  they  might)  have  required  all  applicants 
for  a  renewal  to  attend  as  before.  The  later  Act  prescribes  that 
no  such  requisition  is  to  be  made  except  for  some  special  cause 
personal  to  the  recipient  of  the  requisition. 

The  cause,  it  will  be  observed,  is  to  be  a  cause  requiring  the 
individual  to  be  present,  and  the  fact  that  objection  was  taken 
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to  the  renewal  of  his  license  would  be  such  a  cause.     The    H.L.(E.) 
language  of  the  statute  has  no  reference  to  the  causes  which^       1891 
when  the  applicant  attends  in  pursuance  to  the  requisition,  may      shabp 
operate  in  the  minds  of  the  justices  to  determine  whether  his  ytawisld 
application  shall  be  acceded  to  or  not. 

For  these  reasons  I  think  that  the  judgment  of  the  Court 
below  was  correct  and  ought  to  be  affirmed. 

There  is  one  observation  made  by  my  noble  and  learned  friend 
the  Lord  Chancellor,  to  which  I  am  not  prepared  to  give  my 
assent  without  qualification.  I  do  not  think  the  fact  that  a 
license  had  been  granted  for  the  previous  year  would  be  sufficient 
ground  for  the  justices  presuming  that  the  licensed  house  was 
then  needed  and  considering  only  whether  the  circumstances 
bad  changed  in  the  interval.  It  might  well  be  that  the  attention 
of  the  licensing  justices  had  not  on  the  former  occasion  been 
called  to  the  condition  and  wants  of  the  neighbourhood. 

LoBD  Maonaghten  : — 

My  Lords,  for  the  reasons  which  have  been  stated  by  my 
noble  and  learned  friends,  and  which  it  is  unnecessary  for  me 
to  repeat,  I  also  am  of  opinion  that  it  is  clear  beyond  the 
possibility  of  doubt  or  question  that  the  Act  of  1828  conferred 
upon  the  licensing  justices  the  same  discretion  in  the  case  of  an 
application  for  what  is  now  termed  a  renewal,  as  in  the  case  of  a 
person  applying  for  a  license  for  the  first  time,  and  that  there  is 
nothing  in  the  ^subsequent  legislation  to  do  away  with  or  impair 
or  fetter  that  discretion,  although  there  has  been  an  alteration 
in  procedure  in  favour  of  applicants  for  renewed  licenses. 

LoBD  Hannen  : — 

My  Lords,  I  do  not  consider  it  necessary  to  occupy  your  Lord- 
ahips'  time  with  observations  on  the  9  Geo.  4,  c.  61.  It  was  loDg 
ago  decided,  and  I  think  rightly  decided,  that  the  justices  were 
nnder  that  Act  entitled  and  bound  to  consider  the  needs  of  the 
neighbourhood  on  an  application  for  a  license  to  a  person  seeking 
to  keep  a  house  for  the  sale  of  exciseable  liquors,  and  that  their 
discretion  was  equally  wide  in  the  case  of  a  person  already 
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H.  L.  (E.)    keeping  such  a  house^  as  in  one  where  the  application  was  by  a 
1891        person  not  before  licensed. 

Sharp;         S^t  it  was  contended  that  the  general  discretion  given  by  the 
Wakk^ieu).  ^^*  ^^  ^®^-  ^  ^^  restricted  by  the  Act  of  1872  (35  &  36  Vict. 

first  of  these  Acts  the  renewal  of  licenses  is  dealt  with^  and  by 

the  42nd  section  certain  changes  are  made  in  the  procedure 
where  a  renewal  is  asked  for.  (1.)  The  applicant  need  not  attend 
in  person  unless  required  by  the  justices  to  do  so.  (2.)  No 
objection  to  the  renewal  is  to  be  entertained  unless  written  notice 
of  the  intention  to  oppose  has  been  served  seven  days  before 
the  meeting,  and  (8.)  Evidence  with  respect  to  the  renewal  shall 
be  given  on  oath.  But  the  section  concludes:  ''Subject,  as 
aforesaid,  licenses  shall  be  renewed,  and  the  power  and  discretion 
of  justices  relative  to  such  renewal  shall  be  exercised  as  hereto- 
fore." This,  therefore,  clearly  leaves  the  discretion  of  the  justices 
unfettered,  where  the  provisions  of  the  42nd  section  have  been 
complied  with. 

The  argument  for  the  appellant  was  chiefly  based  on  the 
qualification  of  the  above-mentioned  42nd  section  of  the  Act  of 
1872,  added  by  the  first  clause  of  the  26th  section  of  the 
Licensing  Act  of  1874  (37  &  38  Vict.  c.  49).  That  clause  is  as 
follows :  "  Whereas  by  sect.  42  of  the  principal  Act,  it  is  enacted 
that  a  licensed  person  applying  for  the  renewal  of  his  license 
need  not  attend  in  person  at  the  general  annual  licensing 
meeting  unless  he  is  required  by  the  licensing  justices  so  to 
attend.  Be  it  enacted  that  such  requisition  shall  not  be  made, 
save  for  some  special  cause  personal  to  the  licensed  person  to 
whom  such  requisition  is  sent." 

Bightly  to  understand  this  enactment  it  is  necessary  to  revert 
to  the  earlier  legislation  on  the  subject  of  the  personal  atten- 
dance of  applicants  for  licenses.  By  the  12th  section  of  the  Act 
9  Geo.  4,  only  those  applicants  were  excused  from  personal 
attendance  who  could  prove  by  sworn  testimony  that  they  were 
hindered  by  sickness,  or  infirmity,  or  by  any  other  reasonable 
cause,  in  which  case  an  authorized  person  might  attend  for  them. 
The  42nd  section  of  the  Act  of  1872  excused  the  applicant  for 
a  renewal  of  his  license  from  attendance  unless  required  by  the 
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justices.    This  left  it  in  the  power  of  the  justices  to  require  the  H.  L.  (E.) 

attendance  of  all  applicants  for  renewed  licenses.    This  power  I89i 

might  be  exercised  so  as  to  cause  inconyenience  to  applicants  Shabp 

required  to  attend  on  grounds  not  having  reference  to  their  ^^^i^ikld. 

particular  case.  LorrSTnnen. 

Instances  have  been  brought  before  the  Courts  where  justices  — 
have  expressed  and  acted  upon  a  general  intention  with  regard 
to  all  licenses^  whereas  it  is  their  duty  to  consider  each  individual 
case  on  its  own  special  merits.  The  object  of  the  26th  section 
of  the  Act  of  1874  appears  to  be  to  enforce  this  duty,  and  to 
require  the  justices  to  particularise  the  special  ground  on  which 
they  consider  the  personal  attendance  of  the  applicant  necessary. 
The  word  ^'  personal "  is  fully  satisfied  by  construing  it  as  mean- 
ing ''for  a  cause  in  which  the  applicant  is  personally  interested, 
and  not  merely  interested  as  one  of  the  general  body  of  licensed 
persons." 

For  these  reasons  it  appears  to  me  that  the  judgment  appealed 
from  is  correct  and  should  be  affirmed. 

JttdgmerU  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lords'  Journals  20th  March  1891. 

Solicitors  for  appellant :  Peckham,  Maitland,  &  Peekhamf  for 
F..W.  Watson,  Kendal. 

Solicitors  for  respondents :  Nieol,  Son  dk  Jones,  for  John  Bolton, 
Kendal. 
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H.L.(E.)     DOWSE  AND  OtHEBS APPEXLANTS ; 

1891 


Respondents. 


AKD 

^ll^  ANN  ELIZABETH  GOETON  and  JAMESx 
WILLIAM  GOETON,  and  GEOEGeI 
GEAY,  EICHARD  JAltfES  EILEY,  and  | 
WILLIAltf  SYKES } 


Administration — Executors — Assets  of  Testator — Power  of  Executors  to  carry 
on  Business — Right  of  Executors  to  Indemnity — Rights  of  Creditors  of 
Testator  and  subsequent  Creditors  of  Eaxcutors. 

A  testator's  business  was  carried  on  for  about  three  years  by  his  execu- 
tors after  his  death  in  accordance  with  the  provisions  of  the  will  and  with 
the  assent  of  the  testator's  creditors,  in  the  interest  of  the  creditors  as  well 
as  of  the  beneficiaries,  and  was  properly  carried  on : — 

ffeldj  that  the  executors  were  entitled  (in  priority  to  claims  by  the 
testator's  creditors)  to  be  indemnified  out  of  the  testator's  estate  against 
the  liabilities  which  they  had  properly  incurred,  and  that  the  indemnity 
was  not  limited  to  that  portion  of  the  assets  which  had  come  into  existence 
or  changed  its  form  since  the  testator's  death. 

The  decision  of  the  Court  of  Appeal  (40  Ch.  D.  536)  varied  accordingly. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Cotton, 
Lindlejy  and  Lopes,  L.J  J.),  (1),  varying  a  judgment  of  Sir  H. 
F.  Brifltowe,  Vice-Chancellor  of  the  County  Palatine  of  Lan- 
caster. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Lord  Macnaghten : — 

John  Gorton,  a  Manchester  manufacturer,  died  on  the  30th  of 
December  1883. 

At  the  time  of  his  death  he  was  carrying  on  two  distinct 
businesses,  one  at  Lark  Hill  Mills,  Middleton,  as  a  yarn  dyer  and 
polisher,  and  the  other  as  a  small  ware  manufacturer  in  Anvil 
Street,  Manchester. 

By  his  will,  dated  the  30th  of  November  1883,  he  appointed 
the  respondents,  Ann  Elizabeth  Gorton,  his  wife,  and  James 

(1)  40  Ch.  D.  636. 
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William  Gorton,  his  son,  to  be  his  execntors.    After  a  specific    H.  L.  (E.) 
bequest  to  his  wife,  he  gave  his  leal  and  personal  estate  to  his        I89i 
executors  upon  the  usual  trusts  for  sale  and  conversion^  with  a      dowse 
direction  to  invest  the  residue  after  payment  of  debts  and  legacies     qobtok. 
for  the  benefit  of  his  wife  and  children.    And  he  empowered  his        — 
executors  to  continue  any  business  in  which  he  might  be  engaged 
at  the  time  of  his  death,  and  to  employ  therein  such  part  of  his 
estate  as  they  should  think  desirable. 

Besides  debts  owing  to  trade  creditors,  and  some  other  debts 
of  small  amount,  all  of  which  it  is  said  have  been  paid,  Gorton 
was  at  the  time  of  his  death  indebted  to  his  bankers  on  an  over- 
draft, which  was  secured  on  his  Middleton  property.  He  was 
also  indebted  to  his  sister,  Mrs.  Caldwell,  in  the  sum  of  £4000, 
and  to  the  appellants  as  executors  of  one  Turner,  who  died  in 
December  1874,  in  the  sum  of  £8487  5^.  Id.. 

The  debt  to  the  appellants  arose  in  this  way.  The  Anvil 
Street  business,  which  was  carried  on  upon  a  mill  rented  from 
Messrs.  Birley  &  Co.  at  £272  per  annum,  had  belonged  to 
Turner.  Gorton  and  a  partner  of  his,  whose  interest  Gorton  after- 
wards acquired,  bought  it  from  Turner  as  a  going  concern  for 
£19,487  58.  Id.,  under  an  agreement  dated  the  25th  of  September 
1874.  £2000,  part  of  the  purchase  money,  was  paid  down  when  the 
agreement  was  signed.  The  balance  was  to  be  paid  by  instal- 
ments of  £1500  on  the  26th  of  September  in  each  year.  Interest 
at  the  rate  of  £5  per  cent,  per  annum  on  the  balance  for  the  time 
being  remaining  unpaid,  was  to  be  paid  half-yearly  in  March 
and  September.  In  case  of  any  default  the  whole  balance  then 
remaining  unpaid  was  to  become  immediately  payable.  No  part 
of  the  machinery  was  to  be  sold  or  removed  before  the  completion 
of  the  purchase  without  the  consent  of  Turner  or  his  executors. 
In  the  meantime  the  machinery  was  to  remain  the  property  of 
the  vendor.  The  business  was  to  be  carried  on  under  the  super- 
vision of  two  inspectors  named  in  the  agreement,  or  their  suc- 
cessors, to  be  appointed  by  the  vendor,  subject  to  the  approval 
of  the  purchasers.  It  was  provided  that  if  the  inspectors  should 
at  any  time  not  be  satisfied  with  the  carrying  on  of  the  business, 
or  if  the  business  should  be  discontinued,  they  might  at  once 
enter  and  dispossess  the  purchasers  and  take  possession  of  the 
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H.  L.  (E.)    machinery  and  sell  it,  and  apply  the  proceeds  towards  the  pay- 
1891        ment  of  the  balance  then  dne. 

Dowt^E  At  the  time  of  the  testator's  death,  £11,000  had  been  paid  for 

GoBTON.     principal.    Interest  on  the  balance  had  been  paid  np  to  the 

preceding  12th  of  September.    But  three  instalments  of  £1500 

each  were  in  arrear. 

The  estate  of  the  testator,  at  the  time  of  his  death,  consisted 
almost  entirely  of  the  assets  of  the  Middleton  business,  and  his 
interest  in  the  assets  of  the  Anvil  Street  business. 

About  a  week  after  the  testator's  death,  two  of  the  appellants, 
one  of  whom  seems  to  have  been  himself  an  inspector  of  the 
Anvil  Street  business  under  the  agreement  of  1874,  called  upon 
James  William  Gorton,  at  the  testator's  place  of  business.  He 
explained  to  them  the  general  position  of  the  estate  and  the 
indebtedness  of  the  testator,  especially  with  regard  to  the  amount 
due  to  Mrs.  Caldwell,  and  the  overdraft  owing  to  the  bank,  and 
he  pointed  out  to  them  that  he  and  his  co-executrix  were  then 
carrying  on  the  testator's  businesses  as  carried  on  by  the  testator 
at  the  time  of  his  dea^h.  He  represented  to  them  that  if  the 
Anvil  Street  business  was  continued  the  interest  on  the  debt 
owing  to  Turner's  executors  would  be  paid  as  usual,  and  that  ''he 
hoped  after  a  time  to  pay  instalments  to  reduce  the  debt."  James 
William  Gorton  says  that  they  told  him  that  he  and  his  co- 
executrix  had  better  continue  the  businesses  of  the  testator. 
They  deny  that  they  used  that  particular  expression.  But  it  is 
plain  that  they  assented  to  the  businesses  being  continued,  and, 
in  fact,  according  to  their  own  account,  they  went  so  far  as  to 
make  suggestions  in  regard  to  their  future  management. 

The  testator's  will  was  proved  by  his  widow  and  his  son,  whom 
I  shall  hereafter  refer  to  as  the  executors.  They  continued  both 
businesses  under  the  style  of  "  The  Executors  of  John  Gorton  & 
Co."  Balance-sheets  of  the  Anvil  Street  business,  and  stock- 
taking accounts  of  the  Middleton  business,  were  regularly  fur- 
nished to  the  appellants,  and  they  were  regularly  paid  interest 
on  their  debt  down  to  the  12th  of  March  1887. 

In  August  1887  the  executors  found  themselves  unable  to  go 
on  any  longer,  and  they  called  their  creditors  together. 

On  the  14th  of  October  1887  the  appellants  brought  an 
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action  in  the   Palatine  Court  for  the  administration  of  the    Hi  L.  (£.) 
testator's  estate,  asking  for  the  usoal  accounts,  and  for  a  receiver       I89i 
and  manager  of  the  testator's  businesses.  Down 

A  few  days  afterwards  they  issued  an  originating  summons  g^^^. 
with  the  object  of  haying  it  declared  that  the  book  debts,  stocks,  ~~" 
and  other  assets  of  the  businesses  carried  on  by  the  executors 
ought  to  be  applied  in  payment  of  the  debts  due  by  the  testator 
at  the  time  of  his  death,  in  priority  to  any  claim  for  indemnity 
by  the  executors  or  the  persons  with  whom  they  had  dealt.  The 
summons  also  asked  for  the  usual  administration  order  and  the 
appointment  of  a  receiver  and  manager.  To  this  summons,  at 
the  instance  of  the  Yice-Chancellor,  the  respondents.  Gray, 
Biley,  and  Sykes,  were  made  parties  as  representing  the 
creditors  of  "  The  Executors  of  John  Gorton  &  Co." 

On  the  23rd  of  November  1887  in  the  action,  and  on  the 
summons,  the  Yice-Chancellor  made  an  order  in  the  usual  form 
for  the  administration  of  the  testator's  estate,  but  he  prefaced 
the  order  by  a  declaration  that  all  the  book  debts,  stock,  and 
other  assets  of  the  businesses  carried  on  by  the  testator  at  the 
time  of  his  death,  and  at  the  date  of  the  order  due  and  owing  in 
lespect  of  the  said  businesses  or  either  of  them  or  belonging  to 
the  same,  ought  to  be  applied  in  payment  of  the  debts  due  by 
the  testator  at  the  time  of  his  death,  in  priority  to  any  claim  of 
the  executors  for  indemnity  in  respect  of  liabilities  incurred  in 
carrying  on  the  said  businesses,  or  to  any  claim  of  the  persons 
with  whom  the  executors  had  dealt. 

On  appeal  by  the  respondents  Gray,  Biley,  and  Sykes,  the 
order  of  the  23rd  of  November  1887  was  varied  by  omitting 
the  declaration  made  by  the  Yice-Chancellor,  and  in  lieu  thereof 
it  was  declared  that  the  executors  were  entitled  as  against,  and 
in  priority  to,  the  peisons  to  whom  the  testator  was  indebted  at 
the  time  of  his  death  to  be  indemnified  out  of  such  part  of 
the  estate  as  had  been  acquired  by  the  executors  since  his 
death  against  debts  or  liabilities  incurred  by  them  in  carrying 
on  his  businesses  to  the  full  amount  of  such  debts  and  liabilities, 
or  if  the  executors  should  be  in  default  to  the  estate,  then  to  the 
full  amount  of  such  debts  and  liabilities  after  deducting  the 
amount  in  respect  of  which  the  executors  were  so  in  default,  and  it 
Vot-  I.  1891.  8  0 
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H.  L.  (E.)    was  declared  that  the  persons  with  whom  the  executors  had  dealt 

1891        in  carrying  on  the  said  businesses,  and  to  whom  they  were  under 

Bowse      ^^J  debts  or  liabilities,  were  to  be  substituted  for  or  subrogated 

GoBTOK.     *^  ^^  right  of  the  executors  with  regard  to  the  said  indemnity 

as  to  such  debts  and  liabilities,  and  an  additional  account  and 

further  inquiries  consequential  on  that  declaration  were  added. 

The  appellants  complain  of  the  order  of  the  Court  of  Appeal 
so  far  as  it  varies  the  order  of  the  23rd  of  November  1887,  and 
they  contend  that  the  declaration  of  the  Vice-chancellor  ought 
to  be  restored. 

The  arguments  are  dealt  with  in  the  judgments,  and  the  fol- 
lowing  outline  as  to  the  point  of  law  in  question  will  suffice  for 
the  present  report. 

Mar.  12.  Sir  Horace  Bavey  Q.C.  and  Alfred  Hophinson  for  the 
appellants : — 

The  assets  acquired  since  the  testator's  death  in  carrying  on 
his  businesses  formed  part  of  his  estate,  and  ought  to  be  applied 
in  satisfaction  of  the  debts  owing  at  his  death  in  priority  to  any 
claim  by  his  executors  for  indemnity  against  debts  and  liabilities 
contracted  since  his  death.  The  legal  assets  of  the  testator 
vested  in  the  executors  qua  executors  only,  and  could  not  have 
been  taken  in  execution  by  creditors  of  the  executors :  Abbott  v. 
ParfiU  (1);  Moseley  v.  BendeU{2);  Com.  Dig.  "Assets"  (C); 
Godolphin's  Orphan's  Legacy  p.  93.  Williams  on  Executors 
Part  4  Book  I.  chap.  I ;  Fillgrem  v.  PiUgrem  (3) ;  CiUhush  v. 
Cuibush  (4)  ;  Imcos  v.  Williams.  (5) 

The  right  to  an  indemnity  can  be  only  against  those  for  whose 
benefit  and  at  whose  risk  the  businesses  were  carried  on,  i.e.  the 
beneficiaries  under  the  will.  The  right  of  a  trustee  to  an 
indemnity  is  only  against  his  cestui  que  trust.  The  testator's 
estate  was  at  his  death  ample  to  pay  his  liabilities ;  his  creditors 
ought  not  to  be  in  a  worse  position  now  than  then.  If  it  be 
necessary  to  resort  to  the  argument,  the  executors  are  estopped 
from  saying  the  estate  was  not  then  solvent.    The  payment  of 

(1)  Law  Rep.  6  Q.  B.  346.  (3)  18  Ch.  D.  93. 

(2)  Ibid.  338.  (4)  1  Beav.  184. 

(6)  4  D.  F.  &  J.  439. 
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interest  by  the  execntors  was  an  admission  of  assets  so  as  to  make    H.  L.  (E.) 
them  liable ;  AUomey-Qeneral  v.  Chapman.  (1)  I89i 


Dowse 

Cazena-Hardy  Q.C*  and  8.  Hall  Q.C.  {Staffurth  with  them)  for         v. 
those  respondents  who  were  creditors  with  whom  the  executors     ^^'^'^^^' 
had  dealt  in  carrying  on  the  testator's  businesses  since  his  death, 
referred  to  the  forms  of  fi.  fa.  as  against  executors  in  Chitty's 
Forms,  and  contended  that  the  indemnity  ought  not  to  have 
been  limited  as  it  was  by  the  Court  of  Appeal. 

A.  C.  Maberly  for  the  testator's  executors  was  not  heard. 

Sir  H.  Davey  Q.C.  replied. 

The  House  took  time  for  consideration. 

May  12.    Lobd  Hebsohsll  : — 

My  Lords,  this  is  an  administration  action  brought  by  the 
appellants,  who  are  the  executors  of  one  Luke  Turner,  to  have 
the  estate  of  John  Grorton,  of  whom  they  were  creditors,  adminis- 
tered. The  defendants,  Ann  Elizabeth  Grorton  and  James 
William  Gorton,  are  the  executors  of  John  Gorton.  The  other 
defendants  are  persons  who  have  become  creditors  of  these 
executors  in  respect  of  goods  supplied  for  the  purpose  of  the 
businesses  of  the  testator  which  were  carried  on  by  them  after 
his  death.  The  appellants  by  an  originating  motion  claimed  to 
have  it  determined  whether  the  assets  of  the  businesses  carried 
on  by  the  testator  at  the  time  of  his  death,  and  then  due  and 
owing  in  respect  of  the  said  businesses,  or  belonging  to  th& 
game,  ought  to  be  applied  in  payment  of  the  debts  due  by  the 
testator  at  the  time  of  his  death  in  priority  to  any  claim  of  his 
executors  for  indemnity. 

The  debt  due  to  the  appellants  arose  under  an  agreement 
made  between  their  testator,  Luke  Turner,  and  the  testator  in 
the  administration  suit  on  the  25th  of  September  1874.  By 
this  agreement  Luke  Turner  agreed  to  sell  his  business  of  an 
elastic  braid  manufacturer  to  John  Gorton  and  William  Shemilt 
(who  parted  with  his  share  to  Jdin  Gorton  and  afterwards  died), 

(1)  8  Beav.  265. 

8  0  2 
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H.  L.  (E.)  and  his  interest  in  the  mill,  machinery,  and  other  effects  for 
1891  £19,487,  of  which  £2000  was  to  be  paid  on  the  agreement  beiog 
Dowse  signed,  and  the  balance  with  interest  by  annual  instalments 
Gorton.  ^^  £1500  each,  on  every  26th  of  September,  until  the  whole  of 
the  purchase-money  was  paid.  In  case  of  default  in  payment  of 
either  principal  or  interest  the  whole  balance  of  purchase-money 
was  to  become  due  immediately.  The  £2000  was  paid  on  the 
execution  of  the  agreement,  and  John  Gorton  paid  the  annual 
instalments  of  £1500  down  to  the  26th  of  September  1880.  Bat 
at  the  time  of  his  death  on  the  30th  of  December  1883,  three  of 
the  annual  instalments  remained  unpaid,  although  the  interest 
on  the  unpaid  purchase-money  had  been  paid  to  the  12th  of 
September  previous.  Besides  the  business  purchased  from  Luke 
Turner,  Gorton  also  carried  on  the  business  of  a  yam  polisher 
upon  other  premises.  By  his  will  he  gave  uncontrolled  discretion 
to  his  executors  to  carry  on  his  businesses  for  such  periods  as 
they  should  think  desirable.  They  accordingly  continued  the 
same  until  September  1887,  when  they  stopped  payment  and 
called  the  creditors  together.  Prior  to  this  date  they  had  paid 
all  the  debts  of  the  testator,  except  the  debt  due  to  the  appel- 
lants, and  £4000  owing  to  Mrs.  Caldwell,  a  sister  of  the  testator, 
but  they  had  incurred  other  liabilities  in  respect  of  the  carrying 
on  of  the  testator's  businesses.  Shortly  after  the  death  of  John 
Gorton,  the  solicitor  then  acting  for  his  executors  produced  to 
the  appellants'  solicitor  a  statement  purporting  to  show  the 
assets  of  the  businesses  as  exceeding  the  liabilities.  But  in  this 
statement  the  mill,  works,  and  machinery  were  valued  at  their 
cost  price. 

James  William  Gorton,  one  of  the  respondents,  states  in  his 
affidavit  that  very  shortly  after  his  testator's  death,  he  saw  the 
appellants  Barrs  and  Hasleham,  and  explained  to  them  the 
general  position  of  the  estate.  He  adds  :  "  I  also  pointed  out  to 
them  that  I  and  my  co-executrix  were  then  carrying  on  the  said 
businesses  as  carried  on  by  the  testator  at  the  time  of  his  death, 
and  they  informed  me  that  we  had  better  continue  to  do  so." 
In  an  affidavit  in  answer  to  this  statement,  Barrs  and  Hasleham 
deny  that  they  ever  informed  J.  W.  Grorton  that  he  and  his 
co^xecutrix  had  better  continue  the  businesses  of  the  testator. 
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They  say,  "  The  said  J.  W,  Gorton  represented  to  ns  that  if  the    H.  L.  (B.) 
Anvil  Street  business  was  continued,  the  interest  on  the  debt       1891 
owing  by  the  said  John  Gorton  at  his  decease  to  the  executors      ^owa^ 
of  the  said  Luke  Turner,  would  be  paid  as  usual,  and  that  he 
hoped  after  a  time  to  pay  instalments  to  reduce  the  debt,  and  we 
made  some  suggestions  as  to  reducing  the  expenses  of  the 
businesses,  and  he  promised  to  reduce  the  expenditure  accord- 
ingly."   Balance  sheets  of  the  Anyil  Street  businete  for  the 
years  1884,  1885,  and  1886  were  regularly  submitted  to  the 
appellants  in  accordance  with  the  provisions  of  the  agreement  of 
1874,  and  an  account  of  the  stock-taking  of  the  other  business 
was  also  regularly  furnished  to  them. 

The  Court  of  Appeal,  by  the  judgment  now  under  the  con- 
sideration of  your  Lordships,  made  a  declaration  in  these  terms : 
'*  That  the  executors  of  John  Gorton  are  entitled,  as  against  and 
in  priority  to  the  persons  to  whom  he  was  indebted  at  the  time 
of  his  death,  to  be  indemnified  out  of  such  part  of  the  estate  as 
has  been  acquired  by  the  executors  since  his  death  against  debts 
or  liabilities  incurred  by  the  said  executors  in  carrying  on  his 
bnsinesses  to  the  full  amount  of  such  debts  and  liabilities,  or  if 
the  said  executors  be  in  default  to  the  said  John  Gorton's  estate^ 
then  to  the  full  amount  of  such  debts  and  liabilities,  after  deduct- 
ing the  amount  in  respect  of  which  the  executors  are  so  in  default." 

The  right  of  the  executors  to  an  indemnity  out  of  such  part 
of  the  estate  as  has  been  acquired  by  them  since  the  death  of 
the  testator,  and  the  limitation  of  their  indemnity  to  that  part 
of  the  estate  appears  to  have  been  based,  in  the  judgment  of 
Lindley  L. J.,  upon  the  view  that  this  after-acquired  property  was 
not  assets  of  the  testator  against  which  his  creditors  could  have 
execution.  He  says,  '*  Now  what  is  the  right  of  the  creditor  of 
the  deceased  ?  He  is  a  creditor,  he  has  no  equitable  rights  as 
distinguished  from  legal  rights  against  the  assets  of  the  deceased* 
His  right  is  to  sue  the  executor  at  law,  and  get  a  judgment  at 
law  de  bonis  testatoris,  and  under  that  to  seize  under  a  fi.  fa.  the 
ajBsets  of  the  deceased  in  the  hands  of  the  executors  at  the  time 
of  his  death.  But  he  has  nothing  to  do  with  future  acquired 
property."  Cotton  L.J.,  I  gather,  took  the  same  view,  though 
he  does  not  state  the  proposition  definitely.    After  saying  t}iat 
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H.  L.  (E.)  the  executors  conld  not,  so  far  as  regards  the  original  assets  of 
1891  the  testator,  claim  an  indemnity  as  against  the  creditors  of  the 
^^j.      testator,  he  continues :  '*  Where  there  are  liabilities  undertaken 

,,  ^'         under  the  direction  of  the  testator's  will,  they  are  entitled  to  an 

Gorton.  ^ 

indemnity  in  respect  of  them  out  of  the  assets  acquired  by  the 
executors  after  the  testator's  death.  The  creditors  of  the  testator 
say  there  are  assets  of  our  testator,  and  he  could  not,  by  declaring 
a  trust  for  you  to  perform,  give  you  any  right  of  indemnity  as 
against  the  property.    That  is  not  correct." 

With  all  deference,  I  am  unable  to  concur  in  the  distinction 
drawn  between  the  assets  which  come  into  the  hands  of  the 
executors  at  the  time  of  the  death  of  the  testator,  and  property 
which,  in  their  capacity  of  executors,  they  afterwards  acquire. 
The  case  of  Abbott  y.  Parfitt  (1)  appears  to  be  a  distinct  authority 
that  property  so  acquired  is  as  much  assets  of  the  testator  as 
that  which  was  in  his  possession  at  the  time  of  his  death.  It  was 
there  held  that  the  price  of  goods  sold  to  the  defendant  by  the 
executors,  who  had  carried  on  their  testator's  business,  no  part  of 
the  materials  of  which  had  belonged  to  the  testator,  would,  when 
recovered,  be  assets  of  the  testator;  and  I  do  not  think  it  is 
possible,  on  principle,  to  maintain  the  suggested  distinction. 

Could  an  executor  having  property  in  his  hands,  to  which  his 
only  title  was  that  of  executor,  plead  to  an  action  by  a  creditor 
plene  administravit  ?  It  seems  to  me  that  such  a  question 
admits  of  but  one  answer.  I  could  indeed  understand  the  view 
that,  if  the  executors  had  come  under  liability  in  acquiring  any 
asset  in  their  hands,  they  would  be  entitled  to  an  indemnity 
against  such  liability  out  of  that  asset  before  it  could  be  made 
available  for  creditors.  But  this  is  not  the  effect  of  the  declara- 
tion made  by  the  Court  below.  All  after-acquired  property, 
however  acquired,  even  though  it  has  been  purchased  with  the 
proceeds  of  the  sale  of  a  part  of  the  estate  possessed  by  the 
testator  at  the  time  of  his  death,  is  treated  as  one  subject-matter 
out  of  which  the  executors  are  entitled  to  their  indemnity.  I 
cannot  think  that  the  executors  can  be  so  entitled,  if  they  cannot 
make  good  their  claim  to  an  indemnity  generally,  against  the 
whole  of  the  testator's  estate. 

(1)  Law  Rep.  6  Q.  B.  346. 
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I  think  it  is  clear  that  where  a  business  has  been  carried  on    h.  l.  (B.) 
«inder  such  an  authority  as  was  conferred  upon  the  executors  by       iS9i 
the  will  of  this  testator,  they  would  be  entitled  to  a  general   .  ^^^ 
indemnity  out  of  the  estate  as  against  all  persons  claiming  under 
the  will.    But  I  take  it  to  be  equally  clear  that  they  could  not, 
by  reason  only  of  such  authority,  maintain  this  right  against  the 
creditors  of  the  testator.    The  executors  would,  no  doubt,  be 
entitled  to  carry  on  a  business  of  the  testator  for  such  reasonable 
time  as  was  necessary  to  enable  them  to  sell  his  business  property 
as  a  going  concern,  and  would  even,  as  against  his  creditors,  be 
entitled  to  an  indemnity  in  respect  of  the  liabilities  properly 
incurred  in  so  doing.    But,  in  the  present  case,  the  businesses 
were  carried  on  for  a  period  of  three  years ;  and  it  is  obvious 
that  this  was  not  done  merely  for  the  purpose  of  effecting  a  sale. 

I  agree  with  the  contention  of  the  learned  counsel  for  the 
appellants,  that  the  mere  fact  that  a  creditor  stood  by  under  such 
circumstances,  and  did  not  immediately  take  steps  to  enforce 
his  debt,  would  not  of  itself  entitle  the  executors,  as  against  him, 
to  be  indemnified  out  of  the  estate.  But  when  all  the  circum- 
stances of  the  case  are  considered,  I  do  not  think  this  is  the  true 
view  of  them. 

It  is  necessary  to  look  somewhat  closely  at  the  position  of 
affairs  at  the  time  of  the  testator's  death,  and  at  what  took  place 
afterwards.  Three  of  the  annual  instalments  of  £1500  each  were 
then  overdue,  and,  although  a  balance  sheet  was  exhibited  to  the 
appellants  which  disclosed  a  large  surplus,  it  was  on  the  face  of 
it  shewn  to  be  arrived  at  by  valuing  all  the  business  premises 
and  machinery  at  cost  price.  Any  business  man  must  have 
known,  not  only  that  this  would  be  wholly  different  from  the 
breaking-up  price,  but  that  it  did  not  afford  any  real  measure 
of  what  could  be  obtained  if  the  sale  were  of  a  going  concern,  to 
say  nothing  of  the  uncertainty  of  finding  a  purchaser  for  such  a 
subject.  I  do  not  place  any  reliance  upon  the  allegation,  denied 
by  the  appellants,  that  they  informed  one  of  the  executors  that 
the  business  had  better  be  continued.  But  before  referring  to 
the  statement  which  they  admit  they  made,  I  must  bring  to 
your  Lordships'  notice  some  of  the  provisions  in  the  agreement 
under  which  the  debt  was  incurred,  to  which  I  have  not  hitherto 
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H.  L.  (E.)  adverted,  but  which  appear  to  me  to  have  a  material  bearing 

1891       upon  the  question  to  be  determined.     Luke  Turner,  when  he 

Dowse      sold  his  business  and  premises  to  the  testator  Gk)rton,  was  not 

Qowsov     content  to  rely  merely  on  his  general  credit  for  payment  of  the 
purchase  money.    He  required  the  purchasers  to  agree  that  they, 
and  the  survivor  of  them  would,  until  the  whole  of  the  purchase 
money  was  paid,  carry  on  the  business  to  the  best  of  their  skill 
and  ability.    The  business  was  to  be  carried  on  subject  to  the 
supervision  and  inspection  of  William  Barrs  and  John  Wilkinson. 
The  purchasers  also  undertook  to  keep  proper  books  and  accounts, 
and  to  furnish  from  time  to  time  balance  sheets,  shewing  the 
state  of  the  business;    and   the   inspectors   or  other  persons 
appointed  by  Luke  Turner,  or  his  executors,  were  authorized,  if 
not  satisfied  with  the  carrying  on  of  the  business,  or  if  it  was 
discontinued,  to  enter  upon  the  premises  and  dispossess  the  pur- 
chasers, and  to  take  possession  of  the  engine,  machinery,  and 
other  effects  assigned.    I  agree  with  the  Vice-chancellor  of  the 
County  Palatine,  that  the  agreement  to  carry  on  the  business 
applied  only  to  the  purchasers,  and  did  not  extend  to  the 
executors  of  the  survivor  of  them.     Nevertheless  I  think  the 
provisions  I  have  just  recited  throw  considerable  light  upon  the 
action  of  the  appellants.    They  knew  that  if  the  businesses  were 
sold,  there  was  a  risk  that  the  estate  would  not  realise  enough 
to  pay  their  debt,  and  they  knew  too  what  powers  they  possessed 
as  regards  the  Anvil  Street  business,  under  the  agreement  of 
September  1874.    They  were  aware  also  that  the  testator's  busi- 
nesses were  beiog  carried  on ;  they  received  from  time  to  time 
balance  sheets  shewing  the  result  of  the  trading ;  and  they  admit 
that  at  the  interview  with  J.  W.  Gorton  shortly  after  the  testator's 
death,  he  told  them  that  if  the  Anvil  Street  business  were  con- 
tinued he  hoped,  after  a  time,  to  pay  instalments  to  reduce  the 
debt,  and  that  they  made  some  suggestions  as  to  reducing  the 
expenses  of  the  businesses.     Under  the  circumstances  I  think 
the  proper  inference  is  that  the  businesses  were  not  merely  con- 
tinued for  the  benefit  of  those  interested  under  the  will,  but  that 
they  were  also  carried  on  with  the  assent  of  the  representatives 
of  Luke  Turner,  for  the  purpose  of  securing  the  payment  of  the 
debt  due  to  them. 
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If  this  be  the  true  view  it  can  hardly  be  contested,  that  the   H.  L.  (B.) 
executors  of  Gprton  are,  as  against  the  appellants,  entitled  to  be        I89i 
indemnified  out  of  their  testator's  estate,  against  the  liabilities      dowbs 
which  they  have  properly  incurred.     The  declaration  of  the 
Court  below  gives  them  a  more  limited  remedy.    The  difference 
is  probably  in  the  present  case  not  a  practical  one.    But  the 
declaration  as  it  stands  directs  an  unnecessary  and  what  may  be 
an  expensive  inquiry.    I  think,  therefore,  that  the  order  ought 
to  be  varied  by  omitting  the  limitation  upon  the  indemnity  and 
the  consequent  inquiry. 

Since  writing  my  opinion  I  have  had  the  advsCntage  of  reading 
the  opinion  prepared  by  my  noble  and  learned  friend  Lord 
Macnaghten.  It  is  not  necessary  to  determine  in  the  present 
case  what  would  be  the  proper  order  if  the  appellants  had  alleged 
and  established  that  the  businesses  of  the  testator  had  as  against 
them  been  carried  on  without  lawful  authority,  but  I  am  disposed 
to  concur  in  the  view  which  he  has  expressed  as  to  the  right  of  a 
creditor  under  such  circumstances. 

I  understood  it  to  be  stated  at  the  bar  that  it  had  been  agreed 
that  the  costs  of  both  parties  should  come  out  of  the  estate. 
This  appears  to  have  been  the  course  taken  in  the  litigation 
hitherto.  And  I  do  not  advise  your  Lordships  to  interfere  with 
the  existing  order  as  to  costs.  But  I  do  not  think  your  Lord- 
ships ought  by  your  judgment  to  relieve  the  appellants  in  a  suit 
of  this  nature  from  paying  the  costs  of  the  appeal.  The  respon- 
dent executors  should  have  the  difference  (if  any)  in  the  costs 
taxed  as  between  party  and  party  and  taxed  as  between  solicitor 
and  client  out  of  the  estate. 

LoBD  Macnaghten  (after  stating  the  facts  as  given  above, 
proceeded  thus : — ) 

On  the  question  as  presented  to  your  Lordships  I  have  not 
been  able  to  find  so  much  assistance  as  I  could  have  wished, 
either  in  the  judgment  of  the  learned  Vice-Chancellor,  or  in  that 
of  the  Court  of  Appeal.  The  Vice-Chancellor  treats  the  question 
before  him  as  arising  on  a  direct  claim  by  the  creditors  of  the 
businesses  carried  on  by  the  executors  to  be  paid  out  of  the  assets 
pari  passu  with  the  persons  who  were  creditors  of  the  testator  at 
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H.  L.  (E.)  the  time  of  his  death.  And  the  whole  of  his  judgment  from  first 
1891  to  last  is  devoted  to  combating  that  claim^  and  some  very  in- 
^^BE  su£Scient  reasons  on  which  it  seems  to  have  been  founded.  I 
need  hardly  remind  your  Lordships  that  no  such  claim  was 
made  at  your  Lordships'  bar.      The  persons  with  whom  the 

^tw^j^J*"-  executors  dealt,  and  who  are  still  unpaid,  did  not  claim  to  be 
creditors  of  the  testator.  Besides  their  right  against  the  exe- 
cutors personally,  the  only  right  they  asserted  was  the  right  to 
stand  in  the  place  of  the  executors  against  the  assets,  and  to  have 
the  benefit  of  such  indemnity  as  the  executors  might  prove  to  be 
entitled  to.  I  turn  to  the  judgment  of  the  Court  of  Appeal,  but 
that  is  more  disappointing  still.  The  Lords  Justices  assume,  as 
a  matter  not  open  to  controversy,  the  only  point  which  was  really 
in  contest  here.  Without  explanation  or  comment  they  take  it 
for  granted  that  the  testator's  businesses  were  continued  for  the 
benefit  of  his  creditors. 

Under  these  circumstances  it  is,  I  think,  necessary  to  begin  at 
the  beginning  and  to  examine  the  case  made  by  the  appellants 
who  were,  as  I  have  said,  plaintiffs  in  the  action  and  applicants  on 
the  summons. 

.  Your  Lordships  are  familial  ivith  the  distinction  between  the 
usual  administration  order  and  an  order  founded  on  breach  of 
trust — a  distinction  in  principle  which  is  not  affected  by  the 
recent  changes  in  practice  and  procedure.  Seeping  this  distinc- 
tion in  view,  I  would  ask  your  Lordships  to  observe  that  neither 
in  the  pleadings  nor  in  the  evidence  are  the  executors  charged 
with  wilful  default  or  any  other  misconduct.  The  writ  in  the 
action  asks  for  the  usual  order,  coupled  with  the  appointment  of 
a  receiver  and  manager  of  the  testator's  businesses,  and  it  asks 
for  nothing  more.  No  statement  of  claim  was  delivered  and  no 
affidavits  were  filed  in  the  action.  The  summons,  on  •  which 
alone  affidavits  were  filed,  also  asks  for  the  usual  order.  And, 
indeed,  I  apprehend  it  would  not  be  competent  for  an  applicant 
on  an  originating  summons  to  ask  for  or  obtain  otherwise  than 
by  consent  an  order  founded  on  breach  of  tnist  or  inquiries 
pointing  to  wilful  default.  Moreover  it  will  be  observed  that 
both  the  writ  and  the  summons  treat  the  two  businesses  in  their 
then  actual  state  and  condition  as  part  of  the  testator's  estate. 
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So  far  the  case  is  perfectly  consistent^  and  the  proper  relief  is    H.  L.  (E.) 
asked.  1891 

I  now  come  to  what  is,  in  my  opinion^  a  startling  inconsistency.  DoJraB 
Asking  for  the  usual  order,  the  summons  also  asks  in  effect  for  a  ^  ^- 
declaration  that  the  executors  are  not  entitled  as  against  the 
testator's  creditors  to  any  indemnity  in  respect  of  liabilities 
incurred  in  carrying  on  the  testator's  businesses.  In  other  words 
the  appellants  adopt  the  action  of  the  executors,  and  take  the 
fruits  of  their  exertions  in  specie,  and  at  the  same  time,  and  for 
that  yery  same  action,  they  claim  to  visit  them  with  the  loss  of 
all  their  expenditure,  and  that  without  raising  any  issue  which 
the  executors  could  meet — without  any  finding  that  the  assets 
have  been  wasted — without  even  any  allegation  of  misconduct. 
On  what  ground,  I  ask,  is  this  claim  based  ?  Is  it  merely  on  the 
ground  that  the  executors  have  traded  without  authority  and 
beyond  the  period  required  for  getting  in  the  assets  ?  Then  the 
claim  must  hold  good  whether  the  trading  brings  a  profit  or  a 
loss.  The  result  of  the  trading  is  immaterial.  Is  it  on  the 
ground  that  the  trading  has  diminished  the  assets  ?  There  is  no 
finding  on  the  subject.  There  is  no  admission  to  that  effect. 
There  is  no  inquiry  to  ascertain  the  result  of  the  trading.  The 
penalty  invoked  is  not  measured  by  reference  to  loss  or  diminu- 
tion of  assets. 

My  Lords,  there  is  not,  I  believe,  a  shadow  of  authority  for 
such  a  claim  as  that  put  forward  by  the  appellants.  It  is  con- 
trary to  all  principle.  Creditors  of  a  deceased  trader  whose 
business- has  been  continued  by  his  executors,  when  they  come 
for  an  administration  decree,  must  treat  the  continuance  of  the 
business  either  as  proper  or  as  improper.  If  the  business  has  been 
properly  continued  as  between  the  executors  and  the  creditors, 
or  if  the  creditors  choose  to  treat  it  so,  which  comes  to  the  same 
thing,  the  executors  are  entitled  to  be  indemnified  against  all 
liabilities  properly  incurred  in  carrying  it  on.  If  it  has  been 
improperly  continued  and  the  creditors  choose  to  treat  the  con- 
tinuance as  improper  (which,  of  course,  they  are  not  bound  to 
do),  they  may  proceed  in  the  proper  way  to  make  the  executors 
accountable  for  the  value  of  the  assets  used  in  carrying  on  the 
business,  and  they  may  also  follow  the  assets  and  obtain  a  charge 
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on  the  business  in  the  hands  of  the  executors  for  the  value  of  the 
assets  misapplied,  with  interest  thereon ;  and  they  may  enforce 
the  charge,  if  necessary,  by  means  of  a  receiyer  and  a  sale.  Then 
there  can  be  no  room  for  any  claim  to  indemnity  on  the  part  of 
the  executors.  The  charge  in  favour  of  the  trust  estate  must  he 
satisfied  first.  The  executors  can  only  take  what  is  left  Bat 
the  creditors  must  do  one  thing  or  the  other.  Though  they  are 
not  bound  by  what  they 'do  in  ignorance,  and  may,  by  leave  of 
the  Court,  sue  in  respect  of  wilful  default  after  having  taken  the 
usual  order,  they  cannot  approbate  and  reprobate  in  one  breath. 
They  cannot  claim  the  assets  of  the  business  as  a  going  concern 
in  the  state  and  condition  in  which  those  assets  happen  to  be  at 
the  moment  when  they  choose  to  intervene,  and  at  the  same  time 
refuse  the  executors  indemnity  in  respect  of  liabilities  incurred 
in  carrying  on  the  business. 

It  is,  I  think,  important  to  place  this  matter  on  its  true 
footing.  Otherwise  there  may  be  great  confusion  in  the  admin- 
istration of  estates.  This  appeal  is  an  illustration  of  the  expense 
and  delay  which  may  be  occasioned  in  a  simple  case  by  the 
disregard  of  elementary  principles.  Whether  the  testator's 
businesses  were  or  were  not  continued  properly — whether  there 
has  or  has  not  been  a  dealing  with  the  assets  of  which  the 
creditors  might  have  complained — the  order  which  the  appel- 
lants seek  to  restore  is  I  think  one  which  cannot  stand.  The 
appeal  therefore,  in  my  opinion,  must  fail. 

I  ought  perhaps  to  stop  here,  but  having  regard  to  the  course 
which  the  case  has  taken  and  out  of  deference  to  the  arguments 
addressed  to  this  House,  I  will  take  the  liberty  of  considering 
whether  a  case  of  wilful  default  or  breach  of  trust  could  have  been 
established  if  the  issue  had  been  properly  raised  and  an  appro- 
priate decree  had  been  asked  for. 

It  was  a  just  observation  on  behalf  of  the  appellants  that  an 
executor  may  be  liable  to  creditors  for  conduct  which  no  benefi- 
ciary could  question,  for  beneficiaries  are  bound  by  the  terms  of 
the  will,  while  creditors  are  not.  But  still  in  the  administration 
of  assets,  as  regards  creditors  as  well  as  regards  beneficiaries, 
executors  are  in  the  position  of  trustees,  and  it  cannot  be  doubted 
that  if  a  cestui  que  trust  not  under  disability  sanctions  a  departure 
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from  the  strict  line  of  duty  prescribed  by  the  conditions  of  the 
trusty  he  cannot  afterwards  be  heard  to  complain  of  that  depar- 
tnre,  or  treat  it  as  a  breach  of  trust. 

Now  the  evidence  as  to  what  passed  between  the  executors 
and  the  appellants  after  the  testator's  death  is  meagre  in  the 
extreme.  In  fact  we  are  told  nothing  more  than  what  I  have 
already  stated.  Bat  in  order  to  appreciate  the  effect  of  the 
eyidence,  sach  as  it  is^  one  must  bear  in  mind  the  peculiar 
position  of  the  appellants  and  the  circumstances  of  the  Anvil 
Street  business,  which  was  the  more  important  business  of  the 
two,  and  the  real  difficulty  in  the  administration  of  the  estate. 
In  that  business  the  appellants  were,  in  fact,  part  proprietors. 
The  machinery  belonged  to  them.  They  were  masters  of  the 
situation  under  the  agreement  of  September  1874.  At  the  time 
of  the  testator's  death  the  business  had  been  carried  on  for  nine 
years  under  their  supervision,  or  the  supervision  of  inspectors 
acting  on  their  behalf,  and  they  had,  of  course,  the  fullest  oppor- 
tunity of  judging  of  its  present  state  and  of  its  future  prospects. 
In  each  of  the  three  last  years  defeiult  had  been  made  in  psrying 
the  stipulated  instalments  of  purchase-money.  It  must  be  pre- 
sumed that  the  appellants  allowed  the  business  to  go  on  during 
the  testator's  life  notwithstanding  these  defaults,  because  they 
judged  it  expedient  in  the  interests  of  their  own  cestui  que 
trusts.  On  the  testator's  death,  knowing  as  much  about  the 
Anvil  Street  business  as  the  executors  did,  and  having  been 
fully  informed  of  the  position  of  the  estate,  they  must  have  seen 
that  the  chance  of  obtaining  payment  in  full  depended  upon  the 
Anvil  Street  business  being  carried  on  successfully  for  some 
years  to  come.  Under  these  circumstances  they  assent  to  the 
continuance  of  the  business,  and  allow  the  executors  to  use  their 
property  for  the  purpose  of  carrying  it  on,  retaining  of  course 
the  right  to  intervene  at  any  moment.  I  cannot  doubt  that  the 
proper  conclusion  is  that  the  testator's  businesses  were  carried  on 
by  the  executors  under  the  p(>wer  contained  in  the  will,  with  the 
sanction  of  the  appellants,  for  the  benefit  of  the  estate,  and  in 
the  interest  of  the  creditors  as  well  as  in  the  interest  of  the 
beneficiaries. 

In  this  view  of  the  case  the  absence  of  any  charge  of  wilful 
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de&nlt  or  breach  of  trust  to  which  I  have  already  adverted  is 
not  without  significance.  I  may  add  that  I  rather  doubt  whether 
it  would  have  been  for  the  advantage  of  the  appellants  to  have 
fixed  the  executors  with  wilful  de&ult.  What  would  have  been 
the  result  ?  The  appellants  no  doubt  might  have  charged  the 
executors  with  the  value  of  the  book  debts  and  of  the  stock-in- 
trade  at  the  time  of  the  testator's  death.  But  those  book  debts 
have  been  got  in :  the  stock-in-trade  existing  at  the  testator's 
death  has  been  realised,  and  realised  to  the  best  advantage.  So 
far  as  the  proceeds  of  these  assets  have  been  distributed  in 
paying  the  testator's  creditors,  the  executors  are  discharged,  and 
the  appellants  cannot  complain,  though  they  did  not  participate 
in  the  distribution.  The  executors  could  not  have  been  charged 
with  anything  in  respect  of  the  goodwill  of  the  Anvil  Street 
business,  for  it  was  not  theirs  to  sell  so  long  as  the  agreement  of 
1874  was  in  force.  The  Middleton  business  seems  to  have  been 
in  as  good  a  position  at  the  time  of  the  institution  of  these  pro- 
ceedings as  it  was  at  the  time  of  the  testator's  death.  During 
the  interval  it  appears  to  have  been  carried  on  at  a  considerable 
profit :  the  benefit  of  that  profit  the  appellants  get  by  treating 
the  business  as  properly  continued,  while  the  executors  admit- 
tedly must  be  charged  with  the  sums  paid  to  the  testator's 
widow,  which  were  borne  by  the  Middleton  business. 

It  was  suggested  by  the  learned  counsel  for  the  appellants 
that  the  executors  carried  on  the  testator's  business  solely  in  the 
interest  of  their  beneficiaries,  and  that  the  appellants  themselves 
remained  passive  or  quiescent  from  motives  of  indulgence  and 
kindly  feeling  towards  the  testator's  family,  relying  upon  the 
representations  of  the  executors  that  the  estate  was  solvent.  I 
may  observe  in  passing  that  this  is  a  singular  attitude  to  attribute 
to  persons  in  the  position  of  the  appellants,  who  would  them- 
selves be  liable  for  a  breach  of  trust  if  they  neglected  to  get  in  a 
debt  due  to  their  testator,  however  charitable  or  laudable  their 
motives  may  have  been.  I  cannot  help  thinking  that  they 
would  be  the  first  to  disclaim  a  generosity  so  cheap  and  so 
perilous.  I  am  glad  to  find  that  there  is  nothing  in  the  evi- 
dence to  shew  that  the  appellants  neglected  their  obvious  duty. 

Then  it  was  said  that  the  executors  had  admitted  assets.    No 
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doubt  they  thonght  that  the  estate  would  work  out  all  right,  and 
no  doubt  there  are  circumstances  which,  taken  by  themselves, 
would  amount  to  an  admission  of  assets.  But  it  seems  to  me 
that  when  the  case  is  fairly  considered,  all  these  circumstances 
go  for  very  little.  Much  was  made  of  a  balance-sheet  which  is 
stated  by  one  of  the  solicitors  for  the  appellants  to  have  been 
received  from  the  solicitor  for  the  executors,  and  then  to  have  been 
submitted  by  him  to  one  of  the  appellants  in  March,  1884, 
though  oddly  enough  that  gentleman  says  nothing  about  it 
himself.  From  that  balance-sheet  it  appears  that  the  liabilities 
were  nearly  £19,000  while  the  assets  were  under  £10,000,  ex- 
clusive of  the  Middleton  property  and  ^  the  Anvil  Street  Works." 
A  credit  balance  was  brought  out  by  setting  against  these  two 
items  figures  in  pencil,  which  appear  on  the  face  of  the  balance- 
sheet  to  be  in  the  one  case  the  price  paid  for  the  property,  and 
in  the  other  £11,000  the  aggregate  of  the  sums  already  paid  on 
account  of  the  purchase^money  of  the  Anvil  Street  business. 
How  this  balance-sheet  could  possibly  have  misled  any  man  of 
business,  I  am  at  a  loss  to  conceive.  It  shews  an  estate  of  very 
doubtful  solvency  requiring  skilful  management  if  not  careful 
nursing.  To  do  the  appellants  justice,  they  do  not  allege  that 
there  was  any  misrepresentation  or  that  anything  was  kept  back 
from  them,  nor  do  they  suggest  that  they  relied  on  any  represen- 
tations made  by  the  executors ;  and  as  for  this  particular  balance- 
sheet  they  do  not  even  allude  to  it.  I  do  not  think  that  the 
executors  could  have  been  charged  as  on  an  admission  of  assets. 
But  I  confess  I  fail  to  see  the  relevancy  of  the  point,  though  it 
was  much  pressed.  The  administration  order  proceeds  on  the 
footing  of  assets  not  being  admitted,  and  I  am  unable  to  under- 
stand the  coimection  between  the  fact  that  the  executors  were 
unduly  sanguine  and  the  proposal  to  confiscate  their  expenditure 
for  the  benefit  of  the  creditors. 

One  word  as  to  the  extent  of  the  executors'  indemnity.  The 
order  under  appeal  limits  it  to  that  part  or  the  testator's  estate 
which  is  described  in  the  order  as  having  been  ''  acquired  by  the 
executors  since  the  death  of  the  testator."  I  am  not  aware  of 
any  authority  for  splitting  the  assets  in  that  way.  If  a  testator's 
business  is  carried  on  after  his  death,  in  accordance  with  the 
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U.  L.  (E.)  provisions  of  the  will,  which,  I  think,  is  the  true  view  in  this 
1891  case,  the  indemnity  of  the  executors  is  only  limited  hy  the 
Do^ss  amount  of  the  assets  which  the  testator  has  authorized  the  exe- 
GonoK  cutors  to  employ  in  the  business.  If  the  business  is  carried  on 
by  the  executors  at  the  instance  of  the  creditors  without  regard 
to  the  terms  of  the  will,  the  executors,  I  suppose,  have  the 
ordinary  rights  of  agents  against  their  principals.  But  I  can 
see  no  reason  in  any  case  for  limiting  the  indemnity  to  that 
portion  of  the  assets  which  may  have  come  into  existence  or 
chauiged  its  form  since  the  testator's  death.  An  unsecured 
creditor  has  no  right  against  any  specific  part  of  the  assets.  He 
can  have  no  greater  right  in  respect  of  one  part  of  the  assets 
than  another.  It  is  all  one  estate.  His  right  is  to  see  that  the 
executors  get  in  the  estate  and  apply  it  in  due  course  in  payment 
of  debts,  and  he  may  sue  in  equity,  as  the  appellants  have  done, 
to  enforce  that  right.  It  appears  to  me,  therefore,  that  the  Order 
of  the  Court  of  Appeal  should  be  varied  by  omitting  the  words 
which  limit  the  indemnity  of  the  executors  and  the  inquiry  con- 
sequential on  that  limitation.  The  inquiry  would  be  productive 
of  needless  expense,  though  the  practical  effect  of  the  limitation 
in  the  present  case  may  be  immaterial. 

As  regards  costs  it  appears  that  both  in  the  Vice-Chancellor's 
Court  and  in  the  Court  of  Appeal  the  costs  of  all  parties  as  be- 
tween solicitor  and  client  were  directed  to  be  taxed  and  paid 
out  of  the  estate.  I  cannot  help  observing  that  the  rule  which 
prevails  in  the  Chancery  Division  of  postponing  the  question  of 
costs  until  further  consideration  in  cases  where  further  considera- 
tion is  reserved  is  for  obvious  reasons  to  be  preferred  to  the  course 
adopted  in  the  present  case  in  the  Vice-Chancellor's  Court, 
especially  where  there  is  a  possibility  of  the  executors  being 
found  debtors  to  the  estate.  Passing  from  this  point,  which  I 
only  notice  incidentally,  I  presume  your  Lordships  under  the 
circumstances  would  not  be  disposed  to  interfere  with  the  existing 
order  as  to  costs  though  you  may  consider  the  application  which 
has  led  to  this  unfortunate  litigation  to  have  been  misconceived. 
But  I  agree  that  there  is  no  reason  for  relieving  the  appellants 
from  the  payment  of  the  costs  of.  the  appeal.  The  executors 
will  have  the  difference,  if  any,  between  their  costs  taxed  as 
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Bowse 

Lord  Hanken  : —  Gortom 

My  Lords,  I  have  had  the  advantage  of  reading  the  opinions 
which  have  jnst  been  delivered  by  my  noble  and  learned  friends 
who  have  preceded  me,  and  I  concur  in  the  opinion  that  the 
judgment  of  the  Court  of  Appeal  with  the  modifications  suggested 
should  be  a£Srmed. 

Order  of  the  Govrt  of  Appeal  varied  hy  leaviihg  out 
the  words  "  of  9uoh  part  of  the  estate  as  has 
been  aequired  by  the  eoseetUors  since  his  death,'* 
and  by  omitting  the  consequential  inquiry ^  No.  13. 
With  these  variations  Order  of  the  Court  below 
affirmed  and  appeal  dismissed.  The  appellants 
^  to  pay  the  costs  of  this  appeal;  the  respondent 

executors  to  be  entitled  to  the  difference,  if  any, 
between  the  costs  taxed  as  between  party  and 
party  and  the  costs  taxed  as  between  solicitor  and 
client  out  of  the  estate;  cause  remitted  to  the 
Chancery  of  the  County  Palatine  of  Lancaster. 

Lords*  Journals  12th  May  1891. 

Solicitors  for  appellants :  Bowoliffe,  Rawle  &  Co.,  for  W.  L. 
Welsh  &  Sons,  Manchester. 

Solicitors  for  the  executors  respondents:  Bowley,  Page,  & 
BowUy. 

Solicitors  for  the  other  respondents:  Home  &  Birlcett,  for 
Thomas  Chorlton,  Manchester. 


Vol.  L  1891. 


Digitized  by  VjOOQIC 


210  HOUSE  OF  LOBDS  [1891] 


[HOUSE  OF  LORDS.] 
H.L.(K)    LANE  AND  Another  ...•...•  Appellants; 

J!Lf'      ESDAILE  AND  Another •  Bespondbnts. 

Practice — Extension  of  Time  to  Appeal — Judicature  Act  1876  (39  Sb  40  Vict, 
c  59)  B.  Z— Order  lyiiu  r.  16. 

'  No  appeal  lies  to  this  House  from  a  refusal  of  the  Court  of  Appeal  to 
grant  special  leave  to  appeal  from  a  judgment  of  the  High  Court  in  a  case 
where  the  time  limited  (by  Order  LVin.  rule  15)  for  appealing  has  expired. 
Such  a  refusal  is  not  an  order  or  judgment  of  the  Court  of  Appeal  within 
the  meaning  of  s.  Z  of  the  Appellate  Jurisdiction  Act  1876. 

Appeal  against  a  decision  of  the  Court  of  Appeal  (1). 

In  July  1885  Say  J.  gave  judgment  for  the  plaintiffs  in  an 
action  against  several  defendants^  two  of  whom  were  the  present 
appellants.  Some  of  the  defendants  (not  including  the  present 
appellants)  appealed  to  the  Court  of  Appeal,  and  being  unsuc- 
cessful in  that  Court  appealed  again  to  this  House,  where  on 
the  10th  of  August  1888  they  succeeded  in  reversing  the 
judgments  below  against  them  (2).  In  December  1888  the 
present  appellants  applied  to  the  Court  of  Appeal  for  special 
leave  to  appeal  against  the  judgment  of  July  1885.  This 
application  was  eventually  (on  the  23rd  of  January  1889)  refused 
by  the  Court  of  Appeal  (Cotton,  Lindley,  and  Lopes  L.  J  J.),  the 
Court  making  no  order  (1).  The  present  appeal  was  against 
that  refusal. 

May  4.  Sir  fl.  James  Q.C.  {Ashton  Cross  and  Frederick  Lcnv 
with  him)  for  the  appellants  dealt  first  with  the  preliminary 
objection  that  no  appeal  lay  to  this  House  from  such  a  refusal, 
and  contended  that  under  the  Appellate  Jurisdiction  Act  1876 
an  appeal  to  this  House  lay  under  the  words  ''  an  appeal  shall  lie 
to  the  House  of  Lords  from  any  order  or  judgment  of"  the  Court 

(1)  40  Ch.  D.  520.  (2)  13  App.  Cas.  613. 
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of  Appeal,  the  refusal  of  the  Court  of  Appeal  being  an  "  oider  or    H.  L.  (£.) 
judgment ; "  and  that  nothing  in  Order  lviii.  rule  15  (1)  did  or        i89i 
could  affect  the  right  of  appeal  given  by  the  Act.    They  con-       j^]2ne 
tended  that  the  cases  of  The  Amstd  (2) ;  and  Kay  y.  Briggs  (3) 
wefe  distingubhable. 

Byrne  Q.C.  and  S,  B.  Howard  for  the  respondents  contended 
that  no  appeal  lay. 

Lord  Halsbury  L.C.  :— 

My  Lords,  I  am  of  opinion  that  this  preliminary  objection 

ought  to  prevail.     An  appeal  is  not  to  be  presumed  but  must  be 

given.    I  do  not  mean  to  say  that  it  must  be  given  by  express 

words,  but  it  must  be   given  in  some  form  or  other  in  which 

it  can  be  said  that  it  is  affirmatively  given  and  not  presumed. 

In  the  particular  case  now  before  your  Lordships  the  appeal 

is  certainly  not  given  in  express  words.    The  words  used  are 

"  leave  of  the  Court " ;  and  although  it  may  be  that  in  some 

sense  the  leave  of  the  Court,  whether  it  is  given  or  withheld, 

becomes  an  order  (that  I  will  not  stay  to  discuss),. that  is  not  the 

ordinary  mode  in  which  it  would  be  described.     It  is  to  be 

something  that  is  done  by  the  order  of  the  Court.    I  confess 

myself  I  should  hesitate  if  it  was  only  to  turn  upon  the  question 

of  language,  because  although  a  thing  might  be  called  an  order, 

or  might  be  called  a  judgment,  or  might  be  called  a  rule,  or 

might  be  called  a  decree,  it  might  well  be  that  nevertheless 

by  reason  of   the  context  it  would  come  within   the  obvious 

meaning  and  purpose  of  the  statute ;  so  that  although  it  was 

no  one  of  those  things  in  name  it  might  be  one  of  those  things  in 

substance,  and  therefore  would  come  within  the  general  provision 

that  an  appeal  should  lie. 

But  when  I  look  not  only  at  the  language  used,  but  at  the 

(1)  By   Order  Lvni.  r.  15,  **  No      tion  of  twenty-one  days,  and  no  other 
api>eal  to  the  Court  of  Appeal  from      appeal  shall,  except  hy  such  leave,  he 
any  interlocutory    order,  .  .  .  shall,      hrought  after  the  expiration  of  one 
except  hy  special  leave  of  the  Court  of     year.  ..." 
Appeal,  he  hrought  after  the  expira-         (2)  2  P.  D.  186. 

(3)  22Q.B.D.d4a. 

8  P  2 
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H.  L.  (E.)  substance  and  meaning  of  the  proTision,  it  seems  to  me  tliat  to 
1891  give  an  appeal  in  this  case  would  defeat  the  whole  object  and 
Lanb  purview  of  the  order  or  rule  itself,  because  it  is  obvious  that 
r  Efi^kiLB.  ^^^  ^^  there  intended  by  the  Legislature  was  that  there  should 
^LortHatoimry  ^  ^^  ^^^  ^^^^  ^'  othor  a  power  to  stop  an  appeal — ^that  there 
^^  should  not  be  an  appeal  unless  some  particular  body  pointed  out 
by  the  statute  (I  will  see  in  a  moment  what  that  body  is),  should 
permit  that  an  appeal  should  be  given.  Now  just  let  us  consider 
what  that  means,  that  an  appeal  shall  not  be  given  unless  some 
particular  body  consents  to  its  being  given.  Surely  if  that  is 
intended  as  a  check  to  unnecessary  or  frivolous  appeals  it  becomes 
absolutely  illusory  if  you  can  appeal  from  that  decision  or  leave, 
or  whatever  it  is  to  be  called  itself.  How  could  any  Court  of 
Beview  determine  whether  leave  ought  to  be  given  or  not  with- 
out hearing  and  determining  upon  the  hearing  whether  it  was  a 
fit  case  for  an  appeal?  And  if  the  intermediate  Court  could 
enter  and  must  enter  into  that  question,  then  the  Court  which 
is  the  ultimate  Court  of  Appeal  must  do  so  also.  The  result  of 
that  would  be  that  in  construing  this  order,  which  as  I  have 
said  is  obviously  intended  to  prevent  frivoloos  and  unnecessary 
appeals,  you  might  in  truth  have  two  appeals  in  every  case  in 
which,  following  the  ordinary  course  of  things,  there  would  be 
only  one ;  because  if  there  is  a  power  to  appeal  when  the  order 
has  been  refused,  it  would  seem  to  follow  as  a  necessary  conse- 
quence that  you  must  have  a  right  to  appeal  when  leave  has 
been  granted,  the  result  of  which  is  that  the  person  against 
whom  the  leave  has  been  granted  might  appeal  from  that,  and 
inasmuch  as  this  is  no  stay  of  proceeding  the  Court  of  Appeal 
might  be  entertaining  an  appeal  upon  the  very  same  question 
when  this  House  was  entertaining  the  question  whether  the  Court 
of  Appeal  ought  ever  to  have  granted  the  appeaL  My  Lords,  it 
seems  to  me  that  that  would  reduce  the  provision  to  such  an 
absurdity  that  even  if  the  language  were  more  clear  than  is  con- 
tended on  the  other  side  one  really  5ught  to  give  it  a  reasonable 
construction. 

My  Lords,  I  confess  that  when  I  look  both  at  the  subject- 
matter  with  which  the  order  deals  and  at  the  language  of  the 
order  itself  it  seems  to  me  obvious  that  it  was  intended  that  the 
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decision  should  be  final  (whether  that  is  said  in  terms  or  not    H.  L.  (E.) 
seems  to  me  to  be  immaterial),  unless  the  Court  of  Appeal,  the       I89i 
body  there  prescribed,  in  the  exercise  of  that  jurisdiction  should       lanb 
give  leave  to  appeal.    As  no  leaye  has  been  given  in  this  case, 
and  as  no  appeal  can  be  brought  unless  leave  has  been  given,  I 
am  of  opinion  that  this  preliminary  objection  ought  to  prevail,        ^ 
and  that  this  appeal  should  be  dismissed,  and  I  so  move  your 
Lordships. 

LoBD  Bbamwell  : — 

My  Lords,  I  have  had  a  difficulty  of  the  kind  which  I  will 
describe.  When  the  first  Judicature  Act  passed  it  took  away 
the  jurisdiction  of  this  House,  and  therefore  under  that  Act 
there  could  be  no  appeal  from  any  order  made  by  the  Court  of 
Appeal.  It  cannot  be  said  therefore  that  when  that  Act  passed 
it  was  the  intention  of  the  Legislature  that  such  an  appeal  as 
this  should  not  take  place,  because  in  truth  it  was  impossible 
that  it  could,  there  was  no  appellate  tribunal  from  the  Court  of 
Appeal.  Then,  when  the  next  Act  passed  which  restored  the 
jurisdiction  of  this  House,  it  enacted .  that  every  order  and 
judgment  (I  am  not  thinking  of  the  particular  words  at  this 
moment)  made  by  the  Court  of  Appeal  should  be  appealable  to 
this  House.  Well,  if  the  refusal  of  the  Court  of  Appeal  to 
permit  the  appeal  was  an  order  by  them  that  order  would  come 
within  the  very  terms  of  the  Act  of  1876  which  restored  the 
jurisdiction  of  this  House.  Then  it  might  be  argued,  here  you 
have  a  case  within  the  very  words  of  the  Statute  of  1876,  that  is 
to  say  an  order.  But  all  my  noble  and  learned  friends,  I  know, 
think  that  this  is  not  such  an  order — that  if  you  think  fit  to  call 
it  an  order,  if  the  right  name  to  give  it  is  *^  an  order,"  at  all 
events  it  is  not  such  an  order  as  it  was  intended  by  the  Statute 
of  1876  should  be  appealable.  I  think  no  reasonable  man 
could  set  up  his  own  particular  doubt  in  opposition  to  the 
opinions  of  five  persons  who  are  so  much  entitled  to  his  respect 
as  my  noble  and  learned  friends  are ;  and  therefore  I  concur,  I 
am  content  to  concur,  that  this  refusal  of  the  Court  of  Appeal  to 
permit  an  appeal,  if  an  order  at  all,  was  not  an  appealable  order 
under  the  Statute  of  1876. 
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H.  L.(E.)   LoBD  Hersohell  : — 

My  Lords,  I  concur  in  thinking  that  this  appeal  cannot  be 


1891 


Lake  entertained.  It  cannot  be  doubted  that  the  object  of  the  15th 
EsDAiLE.  rule  of  the  58th  Order  was  to  make  the  judgments,  after  the 
'  lapse  of  a  year,  practically  final.  It  is  clear  that  some  time 
must  be  fixed  at  which  the  right  of  appeal  should  cease,  other- 
wise parties  would  never  know  what  their  rights  were,  and  there 
would  be  no  possibility  of  people  being  safe  in  dealing  with  the 
fruits  of  a  judgment  because  the  judgment  might  be  still 
subject  to  appeal.  But  then  it  was  thought  that  there  might 
be  special  circumstances  in  which  the  Court  of  Appeal  might 
relax  that  rule  and  consider  that,  notwithstanding  it,  an  appeal 
should  be  permitted.  I  think  that  the  matter  was  intrusted,  and 
intended  to  be  intrusted,  to  their  discretion ;  and  that  the  exercise 
of  a  discretion  of  that  sort  intrusted  to  them  is  not,  within  the  true 
meaning  of  the  Appellate  Jurisdiction  Act,  an  order  or  judgment 
from  which  there  can  be  an  appeal.  My  noble  and  learned  friend 
on  the  Woolsack  has  pointed  out  the  inconveniences  which  would 
arise  from  a  contrary  decision ;  and  I  am  certainly  fortified  in 
that  conclusion  by  the  view  which  was  taken  by  the  Court  of 
Appeal  with  reference  to  a  very  similar  provision.  In  sect.  45 
of  the  Judicature  Act  1873  (36  &  37  Vict.  c.  66),  which  provides 
for  appeals  to  a  Divisional  Court  from  an  inferior  Court,  it  is 
provided  that  "  the  determination  of  such  appeals  respectively 
by  such  Divisional  Courts  shall  be  final  unless  special  leave 
to  appeal  from  the  same  to  the  Court  of  Appeal  shall  be  given 
by  the  Divisional  Court  by  which  any  such  appeal  from  an 
inferior  Court  shall  have  been  heard."  In  that  case  the  discre- 
tion is  intrusted  to  the  Divisional  Court.  In  the  case  of  Kay  v. 
Briggs  (1)  the  Divisional  Court  had  refused  leave  to  appeal. 
Thereupon  it  was  attempted  in  the  Court  of  Appeal  to  review 
their  determination  in  that  respect.  The  Court  of  Appeal  took 
the  view  that  they  were  unable  to  entertain  the  question  and 
could  not  review  the  decision  of  the  Divisional  Court ;  and  the 
Master  of  the  EoUs  uses  language  which  appears  to  me  to  be 
quite  appropriate  to  the  present  question.  He  says :  **  If  this 
Court  could  overrule  the  discretion  given  by  that  section  to 
a)  22  Q.  B.  D.  343. 
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DiyisioBal  Courts  the  practical  effect  would  be  to  allow  an    H.  L.(E.) 
appeal  here  in  eyery  case,  because  the  facts  of  each  case  would       i89i 
be  brought  before  us  in  order  to  enable  us  to  decide  whether  or       l2^ 
not  we  ought  to  overrule  that  discretion.    I  think  that  the  real 
meaning  of  sect.  45  is  to  confine  the  power  to  giye  leaye  to 
appeal  absolutely  to  the  Diyisional  Courts."    Now  if  you  sub- 
stitute for  "the  Diyisional  Courts"  "the  Court  of  Appeal," 
eyery  word  of  that  is  strictly  applicable  to  the  present  case ; 
and  indeed  if  the  contention  of  the  appellants  were  well  founded 
I  think  it  would  follow  that  under  this  sect.  45  there  could  be 
an  appeal  to  the  Court  of  Appeal  from  a  refusal  by  the  Diyisional 
Court,  and  an  appeal  again  from  the  Court  of  Appeal  to  this 
House  ;  so  that  eyery  County  Court  case  might  be  brought  up  to 
this  House  upon  the  question  whether  an  appeal  should  be 
allowed  or  not. 

My  Lords,  I  am  quite  aware  that  Sir  Henry  James  on  behalf 
of  the  appellants  attempted  to  distinguish  the  two  cases  by 
reason  of  a  difference  of  language.  In  the  present  case  it  is  said 
that  no  appeal  shall  lie  after  a  year  except  by  special  leaye, 
whilst  in  the  other  case  it  is  said  that  the  determination  of  the 
appeal  shall  be  final  unless  special  leaye  to  appeal  be  giyen.  I 
do  not  think  there  is  any  difference  in  the  meaning  of  those  two 
expressions.  What  interpretation  are  you  to  put  upon  the  ex- 
pression "  shall  be  final "  ?  None  but  this  in  that  context,  that 
the  determination  of  the  appeal  by  the  Diyisional  Court  shall 
not  be  made  a  subject  of  appeal  unless  special  leaye  be  giyen. 
What  difference  is  there  between  that  and  saying  that  no  appeal 
shall  lie  unless  special  leaye  be  giyen  ?  My  Lords,  I  think  that 
there  is  no  substantial  difference  between  the  two,  and  that  if  we 
were  to  accede  to  the  argument  for  the  appellants  we  should  be 
bound  to  oyerrule  the  case  of  Kay  y.  BHggs  (1)  and  to  pronounce 
a  decision  which  would  be  as  prejudicial  in  the  case  of  all  County 
Court  appeals  as  to  permit  the  appeal  would  be  in  this  case. 

LoBD  Macnaghtbn  : — 

My  Lords,  I  concur.  I  think  that  according  to  the  true  con- 
struction of  the  Judicature  Act  and  Orders,  the  Court  of  Appeal 

(1)  22  Q.  B.  D.  343. 
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H.  L.  (E.)  are  constitntecl  the  sole  and  final  judges  of  the  question  whether 

iPOi  an  appeal  to  them  should  or  should  not  be  admitted  when  the 

l^B  proposed  appellant  has  allowed  the  prescribed  period  to  elapse, 

EsDAiLE.  ^^^  therefore  that  there  can  be  no  appeal  from  the  grant  or 
refusal  of  that  indulgence. 

Lord  Field  : — 

My  Lords,  I  am  also  of  opinion  that  this  petition  of  appeal 
should  be  dismissed.  It  seems  to  me  that  the  rules  have  giyen 
to  the  litigant  ample  time  for  the  purpose  of  deciding  whether 
he  shall  appeal  or  not;  in  the  case  of  an  interlocutory  order 
twenty-one  days  is  the  limit,  in  the  case  of  a  final  judgment  a 
year*  It  seems  to  me  that  the  policy  of  the  Legislature  was  that 
after  that  time,  when  the  litigant  had  lost  his  position  by  reason 
of  his  not  appealing  within  the  time  limited  for  that  purpose, 
he  might  be  restored  to  that  position,  but  that  in  carrying  out 
that  policy  the  Legislature  intended  that  the  matter  should  not 
go  beyond  the  Court  of  Appeal,  and  therefore  they  hare  used 
the  words  that  leave  is  to  be  giyen — that  is  the  leave  of  the 
Court  of  Appeal.  It  seems  to  me  that  if  your  Lordships  were 
to  say  now  '^  We  will  give  leave  "  and  the  Court  of  Appeal  must 
enforce  that,  it  would  be  imposing  upon  them  the  duty  of  giving 
a  leave,  as  their  leave,  which  they  in  their  own  judgment,  think 
ought  not  to  be  given. 

LoBD  Hahnen  : — 

My  Lords,  I  concur,  and  I  have  nothing  to  add  to  the  reasons 
which  have  been  given  by  the  noble  and  learned  Lords  who  have 
preceded  me. 

Appeal  dismissed  as  incompetency  with  easts. 

Lords'  Journals  5th  May  1891. 

Solicitor  for  appellants :  /.  E.  Turner. 
Solicitors  for  respondents :  Winter  &  Co. 
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THOMPSON  AND  Others Kespondents.     ^^2. 

Trade-mark — Injwnction — Fraudulent  Use  of  Names — Imitation — Intention 
to  deceive  the  PvMic—*'  Stone  Ale.'' 

The  perpetual  injimction  granted  by  the  Court  of  Appeal  (41  Ch.  D.  35) 
afiftrmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Cotton,  Lind- 
ley,  and  Lopes,  L. JJ.  (1)),  afiSrming  an  interlocutory  order  of 
Chitty,  J.,  and  granting  a  perpetual  injunction  against  the 
defendant. 

The  foUowing  account  of  the  facts  is  taken  from  the  judgment 
of  Lord  Watson  : — 

The  appellant,  defendant  in  this  action,  is  a  licensed  victualler, 
and  the  proprietor  of  several  hotels  and  public-houses  in  Liver- 
pool. He  has  recently  greeted  a  brewery  at  Stone,  which  is  a 
town  in  the  county  of  Stafford,  containing  from  6000  to  7000 
inhabitants.  Down  to  that  time  there  had  only  been  one  brewery 
in  Stone,  which  belongs  to  the  plaintiffs  (respondents  in  this 
appeal),  and  has  been  carried  on  by  them  and  their  predecessors 
continuously  since  the  year  1780,  under  the  firm-name  of  "  John 
Joule  &  Sons." 

It  is  not  disputed  that  the  ales  brewed  and  sold  by  the  plain- 
tiffs' firm  have  acquired  considerable  reputation,  and  have  for 
many  years  past  been  known  to  the  wholesale  and  retail  trades, 
as  well  as  their  customers,  by  the  distinctive  appellation  of 
"  Stone  Ales  "  and  "  Stone  Ale,"  the  latter  term  being  exclusively 
applied  to  a  particular  and  superior  quality  of  liquor.  A  trader 
who  buys  ale  under  one  or  other  of  these  designations  reUes  upon 
ito  having  been  manufactured  by  the  plaintiffs ;  and  even  those 
consumers  who  do  not  know  the  manufacturer,  or  the  place  of 

(1)  41  Ch.  D.  35. 
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H.  lu  (E.)    manufacture,  expect  to  get  the  same  ale  which  they  haye  been  m 

1891        use  to  purchase,  namely  the  plaintiffs'. 
MoNTGOHSBT      ^•^^  Lords  Justiccs  of  Appeal  were  satisfied  that  the  defendant 

Thompson    ^^  using  these  designations  in  connection  with  ales  of  his  own 

manufacture,  with   the  intention  of  representing  that  he  was 

selling  the  plaintiffs'  ales;  and  they  accordingly  affirmed  the 
order  of  Chitty,  J.,  and  granted  a  perpetual  injunction  restraining 
the  defendant  from  ^'  carrying  on  the  business  of  a  brewer  at 
Stone,  under  the  title  *  Stone  Brewery,'  or  *  Montgomery's  Stone 
Brewery,'  or  under  any  other  title  so  as  to  represent  that  the 
defendant's  brewery  is  the  brewery  of  the  plaintiffs,  and  from 
selliug  or  causing  to  be  sold  any  ale  or  beer  not  of  the  plaintiffs' 
manufacture,  under  the  term  *  Stone  Ales,'  or  *  Stone  Ale,'  or  in 
any  way  so  as  to  induce  the  belief  that  such  ale  or  beer  is  of  the 
plaintiffs'  manufacture,  and  from  infringing  the  plaintiffs'  regis- 
tered trade-marks,  or  any  of  them." 

The  defendant  does  not  resist  an  injunction ;  and  he  takes  no 
exception  to  the  order  of  the  Appeal  Court,  in  so  far  as  it  relates 
to  the  title  of  his  brewery,  or  to  the  plaintiffs'  trade-mark.  But 
he  objects  to  that  part  of  it  which  prohibits  him  from  selling  ale 
or  beer  other  than  the  plaintiffs',  under  the  terms  "  Stone  Ales  " 
or  "  Stone  Ale,"  which  are  not  registered  trade:marks.  He  main- 
tains that  the  prohibition  as  it  stands  is  too  stringent ;  that  he 
has  a  legal  right  to  use  one  or  other  or  both  of  these  terms  in 
describing  ale  or  beer  brewed  by  him  at  Stone,  so  long  as  he 
uses  them  in  combination  with  other  words  which  sufficiently 
distinguish  his  manufacture  from  that  of  the  plaintiffs' ;  and  that 
the  injunction  as  framed  deprives  him  of  that  right. 

The  arguments  appear  from  the  judgments;  for  the  present 
report  it  is  enough  to  say  as  follows : — 

1891.  March  12,  13.  Sir  H.  Davey,  Q.C.,  and  Byrne,  Q.C. 
(F.  Somers  Brovme  with  them),  for  the  appellant,  treated  the 
question  as  one  of  law,  and  cited  the  cases  usually  referred  to 
in  the  Chancery  Division  and  (inter  alia)  Seixo  v.  Provezende  (1) ; 
M' Andrew  v.  Bassett  (2)  ;  Turton  v.  Turton  (3). 

(1)  Law  Rep.  1  Ch.  192.  (2)  4  D.  J.  &  S.  380. 

(3;  42  Ch.  D.  128. 
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Sir  A  Webster,  A.-G.,  and  Bighy,  Q.O.  (/.  F.  Waggett  with    H.  L.  (E.) 
them):—  1891 

The  question  is  one  of  fact :  have  the  terms  "  Stone  Ales "  Mostgombby 
and  ^ Stone  Ale"  acquired  a  secondary  meaning,  and  has  the    Thompson. 
conduct  of  the  appellant  been  simply  a  contrivance  to  use  those 
teims  so  as  to  deceive  the  public  ?  If  so  (and  the  evidence  is  irre- 
sistible) the  injunction  does  no  more  than  protect  the  plaintiffs' 
rights.  See  what  Lord  Westbury  said  in  Wotherspoon  v.  Currie  (!)• 

The  House  heard  a  reply  on  behalf  of  the  appellant,  and  took 
tune  for  consideration. 

189L  May  12.    Lord  Hersohell  : — 

My  Lords,  the  respondents  have  carried  on  business  as  brewers 
at  Stone,  in  the  county  of  Stafford,  a  town  of  6000  or  7000 
inhabitants,  for  upwards  of  a  century.  There  have  been,  prac- 
tically speaking,  no  other  breweries  carried  on  there.  The  ales 
manufactured  by  the  respondents  have  gained  a  high  reputation, 
and  although  in  advertising  them  the  name  of  Joule  &  Co.,  under 
which  the  brewing  business  was  xsarried  on,  has  generally  been 
associated  with  the  words  **  Stone  Ale,"  yet  it  is,  I  think,  beyond 
dispute  that  the  respondents'  ales  have  become  known  to  the 
market,  and  to  the  public,  under  the  terms  "Stone  Ales"  or 
''Stone  Ale,"  the  latter  being  exclusively  applied  to  a  particular 
quality  of  beer,  and  any  one  asking  for  ^  Stone  Ale,"  or  "  Stone 
Ales,"  would  desire  to  be  supplied,  and  expect  to  be  supplied 
with  the  ale  manufactured  by  the  respondents. 

The  appellant,  who  is  a  licensed  victualler,  owning  public- 
honses  in  Liverpool,  has  recently  established  a  brewery  at  Stone. 
The  Courts  below  came  to  the  conclusion  that  he  intended  to  use 
the  terms  "  Stone  Ale  "  and  "  Stone  Ales  "  in  connection  with 
liquor  of  his  own  manufacture,  with  a  view  of  leading  to  th^ 
belief  that  the  ales  he  sold  were  those  which,  as  I  have  said,  had 
become  known  te  the  market  and  the  public,  and  thus  obtaining 
advantage  of  the  reputation  which  the  respondents'  ales  had 
acquired.  An  injunction  was  accordingly  granted  on  the 
application  of  the  respondents,  restraining  the  appellant  from 
(1)  Law  Bep.  5  H.  L.  521. 
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H.  L.  (E.)   *^  carrymg  on  the  business  of  a  brewer  at  Stone  under  the  title 

1891        *  Stone  Brewery '  or  *  Montgomery's  Stone  Brewery/  or  under  any 

MoNTGOMEBT  othor  title  so  as  to  represent  that  the  defendant's  brewery  is  the 

Thoioton    ^^^®^  ^f  *^®  plaintiflEs,  and  from  selling  or  causing  to  be  sold 

any  ale  or  beer  not  of  the  plaintiffs'  manufacture  under  the  term 

—  *  Stone  Ales '  or '  Stone  Ale,'  or  in  any  way  so  as  to  induce  the  belief 
that  such  ale  or  beer  is  of  the  plaintiffs'  manufacture,  and  from 
infringing  the  plaintiffs'  registered  trade-marks,  or  any  of  them. 

It  was  not  contended  at  your  Lordships'  bar  by  the  learned 
counsel  for  the  appellant  that  no  injunction  ought  to  have  been 
issued,  nor  did  they  take  exception  to  the  terms  of  the  injunc- 
tion, save  in  one  respect.  They  insisted  that  the  appellant 
ought  not  to  have  been  restrained  from  '^  selling  or  causing  to  be 
sold  any  ale  or  beer  not  of  the  plaintiffs'  manufacture  under  the 
term  *  Stone  Ales '  or  *  Stone  Ale.' "  They  contended  that  such 
an  injunction  was  too  wide  in  its  language ;  that  the  plainti£& 
had  no  property  in  the  word  **  Stone,"  as  applied  to  ale,  and  that 
they  could  not  monopolise  the  use  of  the  name  of  that  town 
merely  because  for  a  time  they  had  been  the  only  brewers  there, 
and  exclude  the  rest  of  the  public  from  employing  it  to  describe 
the  place  of  origin  of  such  beer  as  they  might  choose  to  brew 
there.  I  do  not  think  the  principle  on  which  the  Court  ought 
to  act  in  such  a  case  as  the  present  is  open  to  doubt.  The  re- 
spondents are  entitled  to  ask  that  a  rival  manufacturer  shall  be 
prevented  from  selling  his  ale  under  such  a  designation  as  to 
deceive  the  public  into  the  belief  that  they  are  obtaining  the  ale 
of  the  respondents,  and  he  ought  not  the  less  to  be  restrained 
£rom  doing  so,  because  the  practical  effect  of  such  restraint  may 
be  much  the  same  as  if  the  persons  seeking  the  injunction  had  a 
right  of  property  in  a  particular  name. 

It  appears  to  me  idle  to  argue  in  opposition  to  the  injunction 
that  it  is  against  the  public  interest  to  permit  a  monopoly  of  the 
use  of  the  name  of  a  town  for  trade  purposes,  when  the  only  effect 
of  allowing  its  use  by  the  person  and  for  the  purpose  sought  to 
be  restrained  would  be  to  deceive  the  public.  The  injunction 
mighty  no  doubt,  have  been  framed  in  more  general  terms,  and  thus 
have  been  free  from  the  objection  raised,  but  had  it  been  so,  the 
same  question  as  has  been  discussed  at  the  bar  would  have  arisen 
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on  an  application  to  commit  the  defendant  for  breach  of  the     H.  L.  (E.) 
injunction  in  respect  of  his  selling  his  ale  as  *'  Stone  Ale  " ;  and        i89i 
the  Court  having  come  to  the  conclusion  that  he  could  not  sell  mohtgomsbt 
the  liquor  manufetctured  by  him  under  that  name  without  in-    thohievon. 
ducing  the  belief  in  the  mind  of  the  purchaser  that  he  was  lo^^'^J^ij^u 

obtaining  the  plaintiffs'  ale,  a  conclusion  from  which  I  see  no        

ground  for  differing,  I  do  not  think  that  it  was  improper  to 
frame  the  injunction  in  the  form  adopted,  and  thus  to  determine 
the  question  at  once,  instead  of  leaying  it  to  be  raised  and 
contested  on  an  application  to  commit  I  think  the  fears  ex- 
pressed in  argument,  that  even  if  the  appellant  did  not  use  and 
were  no  party  to  using  the  prohibited  designation  in  connection 
with  the  sale  of  his  ales  he  might  nevertheless  be  held  to  have 
committed  a  breach  of  the  injunction,  are  chimericaL  I  do  not 
think  that  any  principles  are  involved  in  the  present  case  beyond 
those  which  are  well  recognised  and  beyond  dispute.  The  form 
of  the  injunction  which  is  suitable  and  legitimate  in  any  par- 
ticular case  must  depend  upon  all  its  circumstances. 

I  see  no  reason  to  think  that  the  Court  below  has  erred  in 
making  the  order  appealed  from,  and  I  therefore  move  your 
Lordships  that  it  be  a£Srmed,  and  the  appeal  dismissed  with 
costs. 

LoBD  Watson  : — 

My  Lords,  the  precise  terms  in  which  an  injunction  ought  to 
ran  must  depend  upon  the  particular  facts  of  the  case.  In  the 
present  case  I  feel  somewhat  hampered  by  the  consideration  that 
the  only  appeal  is  at  the  instance  of  the  defendant,  and  the 
injunction  cannot  be  re-cast  in  any  way  to  his  disadvantage. 
Had  the  matter  been  open  I  should  have  preferred  an  order 
restraining  the  defendant "  from  using  the  word  *  Stone '  as  descrip- 
tive of  or  in  connection  with  ale  or  beer  manufactured  by  him, 
or  ale  or  beer  (not  being  of  the  plaintifib'  manufacture)  sold  or 
offered  for  sale  by  him,  without  clearly  distinguishing  such  ale 
or  beer  from  the  ale  or  beer  of  the  plaintiffs."  That  was  sub- 
stantially the  form  adopted  by  Lord  Hatherley  (then  Yice-Chan 
cellor)  in  Seixo  v.  Provezende  (1),  which  was  confirmed  on  appeal 
(1)  Law  Rep.  1  Ch.  192. 
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H.  L.  (B.)    by  the  Lord  Chancellor  (Oranworth),  and  it  was  followed,  after 

1891        consideration,  by  this  House,  in  Johnston  v.  Orr  Ewing  (1).    But 

MoNTGOMXBT  ^^  appoars  to  me  that  an  injunction  in  these  or  similar  tenns 

THoimoH    ^^^Id  involve  a  prohibition  against  selling  ale  or  beer  other  than 

the  plaintiflTs'  under  the  terms  **  Stone  Ales,"  or  "  Stone  Ale," 

and  might  in  other  respects  be  more  stringent  than  the  order  as 

settled  by  the  Lords  Justices. 

In  these  circumstances  I  have  come  to  the  conclusion  that  the 
best  course  to  follow  in  this  case  is  to  affirm  the  order  of  the 
Court  of  Appeal.  I  am  of  opinion  that  any  attempt  by  the 
defendant  to  sell  ale  or  beer  of  his  own  brewing  as  ^^  Stone 
Ales  "  or  as  *^  Stone  Ale  "  would  constitute  an  infringement  of  the 
plaintiffs'  right.  Whether  it  is  possible  for  the  defendant  to  use 
the  word  ^'  Stone  "  with  such  differentia)  as  will  distinguish  his 
manufacture  from  what  has  hitherto  been  known  as  **  Stone  Ales '' 
and  *^  Stone  Ale,"  and  to  keep  outside  the  obvious  and  natural 
scope  of  the  injunction,  is  a  matter  for  his  own  consideration. 

I  therefore  concur  in  the  judgment  which  has  been  moved  by 
the  noble  and  learned  Lord  on  the  Woolsack* 

Lord  Macnaghten  : — 

My  Lords,  the  appellant  complains  of  the  injunction  awarded 
against  him,  so  far  and  so  far  only  as  it  prohibits  him  absolutely 
"  from  selling  or  causing  to  be  sold  any  ale  or  beer  not  of  the 
plaintiffs'  manufacture,  under  the  term  *  Stone  Ales '  or  *  Stone 
Ale.' "  The  order  was  made  in  the  first  instance  on  an  inter- 
locutory application.  Then  there  was  an  appeal.  The  Court  of 
Appeal  affirmed  the  order  and  maintained  the  injunction  as  it 
stood.  After  judgment  was  delivered  the  appellant's  counsel 
offered  to  submit  to  "a  perpetual  injunction  in  that  form." 
"  You  had  better  accept  that,  Mr.  Eomer,"  said  Cotton,  L.  J.  The 
offer  was  accepted,  and  the  injunction  was  made  perpetual.  But 
the  order  is  not  expressed  to  be  by  consent 

Stone,  it  seems,  is  a  town  in  Staffordshire,  containing  some 

6000  inhabitants.    It  has  a  supply  of  water  admirably  suited 

for  brewing.    So  the  appellant  says,  and  his  opinion  is  fortified 

by  scientific  analysis.     Anyhow  Stone  is  famous  for  its  ales, 

(1)  T  App.  Cas.  219. 
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whieh  are  known  in  that  part  of  England  as  *^  Stone  Ales/'  while    H.  L.  (E.) 

one  special  quality  is  known  as  '^  Stone  Ale."     These  ales  all       I89i 

come  from  the  plaintiff'  brewery,  which  is  said  to  have  been  uo^qovskt 

established  in  Stone  for  a  hundred  years,  and  to  have  flourished   r^HOj^K 

there  all  that  time  without  a  rival,  and  even  without  any  attempt       ■— 

at  rivalry  worth  mentioning.    Whatever  reputation,  therefore,  is    MacM^tea. 

attached  to  Stone  Ales,  or  to  Stone  Ale,  above  other  ales  known 

in  the  district,  is  due  to  the  plaintiffs  and  their  predecessors 

in  business.     The  value  of  that  reputation,  whatever  it  is,  no 

one  knows  better  than  the  appellant.    He  is  the  proprietor  of 

several  hotels  and  public  houses  in  Liverpool,  and  in  his  different 

establishments  he  has  dealt  largely  in  Stone  Ales  procured  from 

the  plaintiffs.     In  1887  he  determined  to  set  up  as  a  brewer 

himself.     He  had  to  find  a  site  for  his  business.     Where  was 

he  to  go  ?    After  much  consideration,  influenced,  as  he  says,  by 

the  peculiar  virtue  of  the  water,  he  resolved  to  go  to  Stone. 

One  thing  leads  to  another.    Having  gone  to  Stone  he  could 

think  of  no  better  name  for  his  brewery  than  "  Stone  Brewery  " ; 

he  could  find  no  more  fitting  designation  for  his  ales  than  "  Stone 

Ales."    Then  came  these  proceedings.    It  is  not  the  first  time 

in  these  cases  that  water  has  got  an  honest  man  into  trouble, 

and  then  failed  him  at  a  pinch.     Neither  Chitty,  J.,  nor  the 

learned  Lords  Justices  could  be  persuaded  that  the  appellant  was 

attracted  to  Stone  by  the  peculiar  virtue  and  chemical  properties 

of  the  water.     They  thought  he  went  there  simply  with  the 

object  of  stealing  the  plaintiffs'  trade,  and  in  the  hope  of  reaping 

where  he  had  not  sown.    They  were  satisfied  that  he  meant  to 

make  a  fraudulent  use  of  the  term  **  Stone  Ales,''  and  that  he 

could  not  possibly  use  that  term  honestly. 

With  the  judgment  that  has  been  passed  upon  his  character 
and  conduct  the  appellant  does  not  quarrel.  Protesting  that 
it  was  somewhat  harsh,  his  counsel  used  it  to  point  their  argument. 
Granted,  they  said,  that  the  appellant  is  a  fraudulent  man — as 
fraudulent  as  you  please — still  his  demerits  cannot  enlarge  the 
plaintiffs'  rights.  The  injunction  being  absolute  and  unqualified 
in  its  terms  will  secure  to  the  plaintiffs  the  monopoly  of  brewing 
in  Stone.  With  such  water  Stone  might  be  as  Wrexham  or  even 
as  Burton.    The  injunction  makes  it  the  private  preserve  of  the 
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H.  L.  (E.)  plaintiffs.  Then,  they  argued,  the  appellant  is  not  to  be  deprived 
1891  of  his  rights  because  he  has  behayed  badly.  All  the  Court 
MavrooMSBT  ought  to  do  is  to  keep  him  strictly  within  his  rights.  He  had  a 
perfect  right,  as  eyerybody  has,  to  set  up  a  brewery  in  Stone. 
Ale  brewed  in  Stone  is  Stone  Ale,  for  all  that  the  Court  can  say 
or  do.  The  appellant  is  entitled  to  call  his  ale  what  it  reaUy 
is,  and  to  sell  it  under  its  true  name,  if  he  takes  care  that  his 
customers  are  not  induced  to  belieye  that  it  is  of  the  plaintiffs' 
manufacture. 

My  Lords,  I  confess  I  feel  the  force  of  these  arguments,  and  I 
should  be  disposed  to  give  some  effect  to  them  if  it  were  not  for 
the  peculiar  circumstances  of  the  case.  The  order,  it  will  be 
remembered,  was  made  first  on  an  interlocutory  application.  The 
appellant  had  announced  his  intention  of  selling  his  ales  as 
^*  Stone  Ales."  The  Court  held  that  that  would  be  a  fraud,  and 
that  nothing. could  justify  it;  so  the  Court  interfered  to  preyent 
the  particular  fraud  which  the  appellant  was  at  the  time 
threatening  to  commit.  I  apprehend  that  under  the  circum- 
stances the  interlocutory  order  was  right.  Is  the  order  right  now 
that  it  has  been  made  perpetual  ? 

My  Lords,  there  are  two  considerations  which  lead  me  to  think 
it  ought  not  to  be  disturbed.  In  the  first  place,  I  cannot  forget 
the  way  in  which  the  order  came  to  be  made  perpetual.  Though 
the  order  was  certainly  not  a  consent  order,  it  was  made  on  the 
invitation  of  the  appellant.  It  may  be  that  if  it  had  not  been 
for  that  invitation — if  the  action  had  followed  its  regular  course — 
the  injunction  would  have  been  in  a  different  form.  Under  these 
circumstances  I  apprehend  that  your  Lordships  would  be  slow  to 
alter  it  to  the  disadvantage  of  the  plaintiffs.  In  the  next  place 
I  do  not  see  my  way  to  alter  it  at  all,  except  by  making  it  more 
stringent  and  more  severe.  And  that  would  hardly  be  £Eur  to 
the  appellant  on  his  appeal. 

I  think  that  an  order  in  the  terms  read  by  my  noble  and 
learned  friend  opposite  (Lord  Watson),  an  injunction  in  the  form 
of  that  granted  in  Seixo  v.  Provezende  (1)  would  have  better  met 
the  justice  of  the  case.  In  some  respects  Seixo  v.  Provezende  (1) 
was  very  like  the  present  case.  In  a  district  in  the  Alto  Douio 
(1)  Law  Rep.  1  Ch.  192. 
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called  SeixOy  the  plaintiff  had  a  vineyard  known  as  the  ''  Qainta    H.  L.  (E.) 
do  Seixo."  and  his  wines  came  to  be  known  on  the  London        i^i 
market  as  ^^Seixo"  wines.    The  defendant  also  had  a  vineyard  in  Montoomxbt 
the  Seixo  district,  and  he  put  his  wines  on  the  London  market    thoivsov. 
with  brands  which  led  to  their  being  called  by  a  name  of  which       "^^ 
Seixo  formed  part.    The  defendant's  condnct  was  not  free  from    m*^^*®**- 
suspicion,  and  in  one  case  at  least  there  was  some  confusion 
between  the  wines.    The  same  arguments  were  nsed  there  as  have 
been  used  here.    The  plaintiff,  it  was  urged,  had  no  right  to  the 
monopoly  of  the  term  ''Seixo."    The  defendant  had  as  much 
right  to  use  it  as  the  plaintiff,  if  he  used  it  honestly.    The  Yice- 
Ghancellor  said  he  had  a  right  to  use  the  term  ''  Seixo,"  but  that 
if  he  chose  to  use  it,  it  lay  upon  him  to  distinguish  his  wines 
from  those  of  the  plaintiff,  and  to  make  the  distinction  perfectly 
clear,  and  so  the  injunction  which,  if  I  remember  right,  was 
dictated  by  the  Yice-Chancellor  himself,  went  in  that  form.    The 
form  was  approved  on  appeal,  and  it  has  been  sanctioned  in  this 
House. 

It  is  obvious,  I  think,  that  if  the  injunction  had  been  in  that 
form,  the  appellant  could  not  have  used  the  term  ''  Stone  Ales  " 
at  alL  It  would  have  been  impossible  for  him  to  have  called  his 
ales  ''Stone  Ales/'  and  to  have  distinguished  his  ales  from  those 
of  the  plaintiff.  Any  attempt  to  distinguish  the  two,  even  if 
honestly  meant,  would  have  been  perfectly  idle.  Thirsty  folk 
want  beer,  not  explanations.  If  the  public  get  the  thing  they 
want,  or  something  near  it,  and  get  it  under  the  old  name — the 
name  with  which  they  are  familiar — they  are  likely  to  be 
supremely  indifferent  to  the  character  and  conduct  of  the  brewer, 
and  the  equitable  rights  of  rival  traders. 

For  these  reasons,  though  I  think  the  form  of  the  injunction  is 
open  to  objection,  I  agree  that  the  appeal  must  be  dismissed. 

LOBD  MoBBis : — 

My  Lords,  that  an  injunction  should  issue  is  clear,  and,  indeed, 
it  has  not  been  resisted  on  the  part  of  the  appellant.  That  the 
appellant's  conduct  was  fraudulent  in  a  high  degree  is  equally 
clear ;  that  the  injunction  should  restrain  the  use  of  words  to 
pass  off  the  appellant's  goods  as  the  respondents'  is  equally  clear ; 

Vol.  L  1891.  3  Q 
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H.  L.  (£.}    but  I  entertain  great  doubt  whether  the  injunction  granted  does 

1881        not  go  beyond  what  the  respondents  are  entitled  to— by  restrain- 

MoKTQOHXBT  ^^g  uudor  any  circumstanpes,  whether  misleading  or  not,  the  use 

Tho^n.    ^^  *^®  ^^^^  "  ^^^^  ^^  "  ^'  "  Stone  Ales." 

LoidM^rtia  ""^^  respoudeuts  have  not  now  the  trade-mark  " Stone  Ales," 
—  and  I  cannot  see  how  they  can  haye  acquired  the  right  to  the 
exclusive  use  of  the  words  '^  Stone  Ale  "  against  the  world,  and 
thus  appropriate  the  name  of  a  large  town  and  of  the  commonest 
of  drinks.  It  appears  to  me  that  every  person  has  a  right  to  the 
honest  use  of  the  words  '^  Stone  Ale  " ;  otherwise  the  respondents 
would  derive  the  advantage  of  a  trade-mark,  though  not  entitled 
^  it  When  the  respondents  are  safeguarded  against  any  de- 
ception of  their  goods,  they  appear  to  me  to  be  entitled  to  no 
more.  I,  therefore,  doubt  whether  the  appellant  should  be 
debarred  from  the  use  of  the  words  ^'  Stone  Ale  "  in  any  colloca- 
tion or  combination  with  other  words.  If  he  used  the  words  in 
a  fraudulent  combination,  so  as  to  confound  his  goods  with  the 
respondents',  and  thus  palm  them  off  on  the  public,  that  would 
be  met  without  the  deprivation  of  the  right  to  use  the  words  at 
all.  If  circumstances  give  a  good  name  to  ales  brewed  at  Stone, 
other  brewers  ought  not  to  be  deprived  of  the  right  so  to  describe 
them,  taking  care  to  distinguish  them  from  the  respondents'. 

I  should,  therefore,  have  desired  that  the  injunction  was  not  so 
wide  and  stringent  as  it  is ;  but  I  am  not  prepared,  under  the 
^circumstances  of  this  case,  to  dissent  from  the  judgment  moved. 

Lord  Hansen  : — 

My  Lords,  the  respondents  (plaintiffs  below),  using  the  trade- 
name of  John  Joule  &  Sons,  are  brewers  at  Stone,  in  Staffordshire. 
They  and  their  predecessors  have  carried  on  their  business  at 
that  place  for  100  years,  and  for  many  years  past  their  brewery 
(the  only  one  at  Stone)  has  been  called  and  known  as  ''  Stone 
Brewery,"  and  the  ales  brewed  there  have  been  called  and  known 
as  '^  Stone  Ales,"  and  one  particular  ale  has  been  called  and 
known  as  "  Stone  Ale." 

The  defendant  Montgomery  is  a  publican  at  Liverpool,  and 
has  sold  for  some  years,  at  his  place  of  business  there,  the  plain- 
tiffs' ales  as  "  Stone  Ale  "  and  "  Stone  Ales."    He  has  recently 
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established  at  Stone  a  brewery,  which  he  proposed  to  oall  "  Stone    H.  L.  (B.) 
Brewery,"  and  to  sell  ale  there  as  "  Stone  Ale."    He  has,  how-       I89i 
ever,  offered  to  submit  to  a  perpetual  injunction  against  the  use  Montgomery 
of  the  words  "  Stone  Brewery  *'  or  the  use  of  the  words  **  Stone   Thompson. 
Ale  "  or  *'  Stone  Ales,"  in  such  a  manner  as  to  induce  the  belief   ^   -rr- 

'  Lord  H&imen. 

that  the  defendant's  ale  was  ale  of  the  plaintiffs'  manufacture.  

The  plaintiffs,  however,  claim  that  the  defendant  shall  be  abso- 
lutely restrained  from  using  the  words  "Stone  Brewery"  or 
**  Stone  Ale "  or  "  Stone  Ales."  Ohitty,  J.,  has  granted  an  in- 
junction restraining  the  defendant  from  "  carrying  on  the  business 
of  a  brewer  at  Stone  under  the  title  '  Stone  Brewery '  or  *  Mont- 
gomery's Stone  Brewery,'  or  under  any  other  title  so  as  to  repre- 
sent that  the  defendant's  brewery  is  the  brewery  of  the  plaintiffs, 
and  from  selling,  or  causing  to  be  sold,  any  ale  or  beer  not  of  the 
plaintiffs'  manufacture  under  the  term  *  Stone  Ales '  or  '  Stone 
Ale,'  or  in  any  way  so  as  to  induce  the  belief  that  such  ale  or 
beer  is  of  the  plaintiffs'  manufacture,  and  from  infringing  the 
plaintiffs'  registered  trade-marks  or  any  of  them." 

This  judgment  of  Chitty,  J.,  has  been  confirmed  by  the  Court 
of  Appeal. 

The  appeal  to  this  House  is  based  on  the  contention  that  the 
word  "  Stone  "  in  connection  with  ale  or  beer  is  merely  used  by 
the  appellant  in  a  geographical  sense,  as  indicating  that  the  ale 
or  beer  is  manufactured  at  that  place,  and  that  any  one  is  entitled 
to  use  it  in  that  sense,  provided  he  does  not  use  it  so  as  to  induce 
the  belief  that  his  goods  are  the  goods  of  manufacturers  previously 
established  at  Stone. 

The  principle  contended  for  by  the  appellant  may  be  admitted 
as  correct,  but  in  considering  what  may  induce  purchasers  to 
believe  that  the  appellant's  goods  are  the  goods  of  the  respon- 
dents, all  the  circumstances  of  the  case  must  be  taken  into 
account.  Here  the  evidence  has  satisfied  Chitty,  J.,  and  the 
Court  of  Appeal,  and  I  think  ought  to  satisfy  your  Lordships 
that  the  respondents'  goods  had  acquired  by  long  usage  the 
name  of  "  Stone  Ale "  and  "  Stone  Ales,"  that  that  name  does 
not  merely  convey  the  idea  that  the  beer  was  manufactured  at 
Stone,  but  that  it  was  ale  of  the  respondents'  manufacture.  The 
appellant  is,  undoubtedly,  entitled  to  brew  ale  at  Stone,  and  to 

3  Q  2 
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H.  L.  (£.)    indicate  that  it  was  manufactured  there,  but  there  are  various 

1891        means  of  stating  that  fact  without  using  the  name  which  has  now 

MoNTOOMEBT  becomo  the  designation  of  the  respondents^  ale. 

Thoicpsok.        ^^  appears  to  me,  therefore,  that  the  order  appealed  against  is 

,  JTT"        right  with  reference  to  the  words  "  Stone  Ale"  or  "  Stone  Ales,'* 

Lordllanneu.         ^  ^ 

and  as  it  has  not  been  impeached  on  any  other  ground,  it  should, 

I  think,  be  a£Srmed  in  its  entirety. 

Order  appealed  from  affinned,  and  appeal  dis- 
missed with  costs. 

Lords'  Journals  12th  May  1891. 

Solicitors  for  appellant :  BidsdaJe  &  SoUy  for  Bradley  dt  Son^ 
Liverpool. 

Solicitors  for  respondents :  Chester  &  Co. 


[HOUSE  OF  LORDS.] 
H.L.(E.)    Tgjj     jjEY  .    sijj     JAMES     EKASMUSl 
i8»i  PHILIPPS,  Bakt.,  and  GEOEGE  CHAM- 

irarcft20.  BEBS 


Appellants ; 


AND 

JOHN  EDMUND  HALLIDAY    ....     Eespondent. 

Ecdeaiastical  Law — Church — Pew — Hight  Appurtenant  to  House — Evidence— - 
Long  User  and  Acta  of  Ownership— Presumption  of  Legal  Origin— 
Prescription — Faculty. 

A  pew  may  be  annexed  to  a  dwelling-house  in  the  parish  by  a  faculty, 
and  a  faculty  may  be  presumed  upon  evidence  of  exclusiye  possession  and 
repair  for  a  long  period. 

The  owner  of  a  freehold  dwelling-house  brought  an  action  in  respect  of 
the  disturbance  of  his  possession  of  a  pew  in  the  parish  church.  There 
was  evidence  that  for  more  than  seventy  years  he  and  his  predecessors  in 
title  had  occupied  the  pew,  kept  it  locked,  and  repaired  it : — 

Held — upon  the  principle  that  a  legal  origin  ought  to  be  presumed  if  a 
legal  origin  be  possible — that  the  grant  of  a  faculty  ought  to  be  presumed, 
and  that  the  action  was  maintainable;  and  that  this  was  so  though  it 
appeared  that  200  years  ago  the  then  lessee  of  the  house  (before  he 
became  the  freeholder)  first  acquired  possession  of  the  pew  in  a  manner 
which  gave  no  legal  title,  the  subsequent  enjoyment  not  being  more  con- 
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sistent  with  the  illegal  origin  than  with  the  presumption  of  a  later     H.  L.  (E.) 
faculty.  1891 

The  decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  48)  affirmed,  ^-v-^ 

Phtlipps 

Appeal  from  an  order  of  the  Court  of  Appeal  (Lord  Esher  M.E.    iialliday. 
and  Bowen  and  Fry  L, JJ.  (1)),  reversing  a  judgment  of  Day  J, 

The  tads  are  set  out  and  the  arguments  discussed  in  the  judg- 
ment  of  Lord  Herschell.    It  is  only  necessary  to  say  that  on 

March  19,  20,  M.  Muir  Mackenzie,  followed  by  Finlay  Q.C. 
(Sir  W.  Phillimare  with  them)  for  the  appellants,  contended  that 
a  faculty  for  the  pew  ought  not  to  be  presumed,  looking  at  the 
known  origin  of  the  pew,  its  history,  and  the  entries  in  the 
church  books.  [They  cited  CorverCs  Case  (2),  alias  Oarven  and 
TynCs  Case  (3) ;  Hussey  v.  Leyton  (4)  ;  Ashly  t.  Freckleton  (5) ; 
Watson's  Clergyman's  Law,  4th  ed.  ch.  xxxix.;  StocTcs  t. 
Booth  (6) ;  Beyers  v.  Brooks  (7) ;  Walter  Y.[Gunner  and  Drury  (8) ; 
Fuller  V.  Lane.  (9) 

B.  Henn  Collins  Q.C.  and  A.  B,  K&inpe  for  the  respondent, 
weie  not  heard. 

LoBD  Hebsohell: — 

My  Lords,  this  is  an  appeal  from  a  judgment  of  the  Court  of 
Appeal  reyersing  a  judgment  of  Mr.  Justice  Day.  The  action 
was  brought  by  the  respondent  to  recover  in  respect  of  a  dis- 
turbance of  him  in  his  possession  of  a  pew  in  the  church  at  War- 
minster to  which  he  alleged  he  had  a  right.  The  order  appealed 
from  declared  **  that  the  plaintiff  was  entitled  to  pew  No.  10 
(now  pulled  down)  in  the  south  aisle  of  the  parish  church  of 
Wanninster,  and  is  now  entitled  to  a  pew  on  the  site  of  such  old 
pew  as  appurtenant  to  his  house,  known  as  the  Mansion,  situate 
in  Warminster."  It  further  ordered  an  injunction  to  restrain 
any  interference  by  the  defendants,  the  vicar  and  churchwardens, 
^  with  the  plaintiff  in  his  use  and  enjoyment  of  such  pew." 

a)  23  Q.  B.  D.  48.  (5)  3  Lev.  73. 

(2)  12  Rep.  106.  (6)  1  T.  R.  428. 

(3)  Godbolt,  200.  (7)  Ibid.  431,  n. 

(4)  12  Rep.  106.  (8)  1  Hag.  Con.  314.  . 

(9)  2  Addams,  419. 
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H.  L.  (£.}        My  Lords,  the  facts  upon  which  the  plaintiff  relies  for  the 

1891        purpose,  of  establishing  the  right  which  he  claims  are  these : — 

Philu'ps.    For  a  very  long  term  of  years — certainly  from  the  year  1680 — 

Haludat  ^^  ^^^  ^  ancestors  have  been  possessed  of  this  house,  called 
the  Mansion,  situate  in  Warminster.  It  would  appear  that  at 
first  that  possession  was  only  in  respect  of  a  leasehold  interest, 
but  that  the  freehold  was  acquired  in  the  year  1687 ;  so  that 
from  the  year  1687  down  to  the  present  time,  Mr.  Halliday  and 
his  ancestors  have  been  the  freeholders  of  that  house.  It  is  also 
clear  that  as  far  back  as  memory  can  go  (putting  aside  for  the 
present  all  the  entries  in  the  church  books),  and  indeed  it  may 
be  said  to  some  extent  beyond  that,  by  reason  of  a  fact  to  which 
I  will  allude  in  a  moment,  the  plaintiff  and  his  predecessors  in 
title  have  occupied  this  pew,  and  exclusively  occupied  it.  That 
mere  possession  in  itself,  even  going  back,  as  I  think  it  is  shewn 
to  do  apart  from  the  church  books,  to  a  period  prior  to  1819 — 
that  is  to  say,  nearly  seventy  years  before  this  controversy 
arose — ^would  not  suffice.  But  in  addition  to  that  evidence  of 
possession,  there  is  evidence  that  the  pew  was  repaired  by 
Mr.  Halliday's  predecessors  in  title ;  that  it  was  so  repaired  as 
far  back  as  in  the  year  1819 ;  and  I  think  the  fair  inference  of 
fact  to  be  drawn  (and  I  do  draw  it)  is  that  that  was  not  the 
commencement  of  this  dealing  with  the  pew,  but  that  the  pew 
had  been  in  the  possession  of  the  family  prior  to  that  time,  and 
had  been  dealt  with  at  the  earlier  date  in  the  same  way  as  it  was 
dealt  with  then.  I  think  it  is  clear  that  at  that  time  the 
pew  was  locked,  and  that  the  key  which  gave  access  to  the  pew 
was  in  the  possession  of  Mr.  Halliday,  because  the  key  was 
returned  to  him  on  the  5th  of  October  1819  by  the  person 
employed  in  making  the  repairs  of  the  pew  when  those  repairs 
had  been  effected,  which  I  take  as  a  clear  indication  (I  draw  at 
all  events  the  inference  of  fact)  that  the  pew  was  then  kept 
locked  by  means  of  a  key,  the  possession  of  which  Mr.  Halliday 
retained.  Therefore,  my  Lords,  we  have  this,  that  the  owners  of 
this  mansion,  situate  in  the  parish  of  Warminster,  have  for  a 
period  approaching  seventy  years,  and,  as  I  draw  the  inference 
of  fact,  for  a  period  longer  than  seventy  years,  possessed  and 
occupied  this  pew,  kept  it  locked,  and  repaired  it. 
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Now  1  apprehend  that  where  there  has  been  long-continued    h.  L.  (E.> 
possession  in  assertion  of  a  right,  it  is  a  well-settled  principle  of       i89i 
English  law  that  the  right  should  be  presumed  to  have  had  a     p^^pg 
legal  origin  if  such  a  legal  origin  was  possible,  and  that  the         «• 
Courts  will  presume  that  those  acts  were  done  and  those  circum- 
stances existed  which  were  necessary  to  the  creation  of  a  valid 
title.    I  hardly  think  that  the  proposition  so  stated  was  assailed 
by  the  learned  counsel  for  the  appellants. 

The  question  therefore  arises,  was  it  possible  for  this  right, 
which  the  plaintiff  claims,  to  have  had  a  legal  origin,  or  was  it 
an  alleged  claim  of  right  which  could  only  have  come  into  exist- 
ence by  an  encroachment  on  the  part  of  the  person  who  claimed 
it  ?  It  has  been  said  by  the  learned  judges  in  the  court  below 
that  such  a  right  as  this  may  be  gained  by  a  faculty  or  by  pre- 
scription* The  learned  counsel  for  the  appellants  at  your  Lord- 
ships' bar  contest  that  assertion*  It  does  not  seem  to  have  been, 
as  far  as  I  can  gather,  much  discussed  in  the  court  below,  because 
the  judgments  are  entirely  silent  upon  the  point,  but  the  appel- 
lants put  their  case  in  this  way.  They  admit  that  a  right  might 
be  gained  by  prescription,  but  say  that  in  the  present  case  the 
right  could  not  have  been  so  gained,  inasmuch  as  it  can  be 
shewn  to  have  had  an  origin  since  the  time  of  legal  memory ; 
and  then  they  contend  that  a  title  by  prescription  being  out  of 
the  case  there  could  be  no  title  acquired  by  means  of  a  faculty, 
and  that  therefore  if  the  possible  title  by  prescription  be  once 
got  rid  of,  there  exist  no  other  means  by  which  a  title  could 
legally  have  been  acquired. 

That  proposition  seems  to  me  to  be  entirely  contrary  to  what 
has  been  laid  down  as  the  law  for  a  very  long  period.  In  the 
case  of  Stocks  v.  Booth  (1),  which  was  decided  as  long  ago  as  the 
year  1786,  more  than  a  century  ago,  Buller  J.  says:  **In  an 
action  on  the  case  for  disturbing  the  plaintiff  in  his  pew,  for 
which  trespass  will  not  lie,  the  plaintiff  must  prove  a  right 
either  by  prescription  or  by  a  faculty " ;  and  in  a  later  part 
of  the  judgment  he  says :  ^  A  pew  may  be  annexed  to  a  house 
by  a  fiEtculty  as  well  as  by  prescription,  for  the  latter  supposes  a 
£ftculty."    Now,  my  Lords,  the  law  could  not  be  more  distinctly 

(1)  1 T.  B.  428. 
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H.  L.  (K)     enunciated  than  in  those  words  which  I  have  read  of  that  very 
1891       learned  judge,  who  certainly  may  be  regarded  as  at  that  time  an 
Pmjpps     adequate  exponent  of  the  Common  Law  of  England. 

I  find  that  in  the  year  1798,  a  few  years  only  after  the  date  of 
the  judgment  which  I  have  just  read,  a  similar  question  came 
for  consideration  before  Lord  Stowell,  then  Sir  William  Scott,  in 
Walter  v.  Gunner  and  Drury  (1),  and  he  uses  this  language :  **  A 
person  claiming  a  pew  must  shew  either  a  faculty,  or  prescription, 
which  will  suppose  a  faculty.  But  mere  presumption  is  not  suffi- 
cient without  some  evidence  on  which  a  faculty  may  reasonably 
be  presumed."  I  shall  have  occasion  hereafter  to  refer  to  what 
he  says  about  the  evidence  in  that  case,  but  this  further  passage 
is  material  for  the  moment :  ^^  The  possession  must  be  ancient 
and  going  beyond  memory ;  and  though  on  this  subject  I  do  not 
mean  the  high  legal  memory  it  must  be  larger  than  appears  in 
the  circumstances  of  this  case,"  Therefore,  my  Lords,  there 
again  the  law  is  laid  down  by  one  of  the  most  distinguished 
exponents  of  the  ecclesiastical  law  in  language  very  similar  to  that 
which  was  used  a  few  years  before  by  BuUer  J.  in  the  action  in 
the  King's  Bench.  It  is  scarcely  possible  to  conceive  more 
authoritative  statements  of  the  law  derived  from  individual 
judges  than  those  to  which  I  have  just  alluded.  And  from  that 
time  down  to  the  present  no  case  has  been  cited  to  your  Lord- 
ships either  in  the  Ecclesiastical  Courts  or  in  the  Courts  of 
Common  Law  which  throws  the  slightest  doubt  on  the  state- 
ments of  law  which  I  have  laid  before  your  Lordships,  or  suggests 
that  the  law  is  other  than  it  would  appear  to  be  from  those 
statements.  One  of  the  learned  counsel  for  the  appellants,  Mr. 
Mackenzie,  in  his  able  argument  brought  to  your  Lordships' 
notice  certain  earlier  authorities,  and  relied  to  a  considerable 
extent  upon  the  statement  in  Watson's  work  that  the  law  had 
down  to  that  time  been  believed  to  be  that  faculties  could  not  be 
granted  in  the  way  that  some  persons  supposed.  My  Lords,  the 
passage  referred  to  is  really  only  an  academic  discussion  of  the 
different  views  which  have  prevailed  with  regard  to  the  law — ^it 
can  hardly  be  regarded  as  an  authority.  And  I  must  say  for 
myself,  although  ingenious  arguments  may  be  founded  upon 
(1)  1  Hag.  Con.  3U,  322. 
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them,  that  when  the  case  in  Lord  Coke's  Beports  and  in  God-    H.  L.  (E.) 
bolt's  Beports  is  considered,  it  does  not  seem  to  me  that  there  is     .  1891 
anything  there  really  inconsistent  with  the  views  which  were     phiuffs 
expressed  at  the  later  period  to  which  I  have  alluded  by  the    jj^i^^y 
learned  judges  whose  language  I  have  quoted.    At  all  events, 
it  appears  to  me  that  when  you  have  these  plain  unequivocal 
statements  of  the  law  made  over  a  century  ago,  or  something 
like  a  century  ago,  unassailed  by  any  criticism  or  counter  deci- 
sion since,  inasmuch  as  they  deal  with  a  matter  affecting  rights 
of  property  or  interests  akin  to  rights  of  property,  it  would  be 
in  the  highest  degree  dangerous  to  interfere  with  them  or  to 
overrule  them  unless  a  very  strong  and  conclusive  case  should 
be  established,  which  I  think  it  is  impossible  to  say  has  been 
done  in  the  present  case. 

Therefore,  my  Lords,  I  cannot  see  any  reason  to  doubt  that 
there  may  be  annexed  to  a  house,  as  appurtenant  to  it,  by  means 
of  a  faculty,  the  exclusive  right  to  a  pew,  which  will  entitle  any 
person  disturbed  in  that  right  to  bring  an  action  of  disturbance 
in  order  to  maintain  it. 

Now  supposing  that  to  be  established,  then  upon  the  tacts 
which  I  have  already  put  before  your  Lordships  as  proved  in 
this  case,  the  question  arises  whether  a  grant  of  a  faculty  ought 
not  to  be  presumed ;  because,  as  I  have  said,  there  has  been  this 
long-continued  possession  and  there  have  been  these  other  acts 
to  which  I  have  referred,  and  if  a  grant  of  a  faculty  would  have 
made  them  legal  ought  that  £BU3ulty  not  to  be  presumed  ?  There 
again  I  think  your  Lordships  are  not  without  authority.  In  the 
case  before  Lord  Stowell  of  Walter  v.  Ounner  and  Drury  (1),  to 
which  I  have  already  referred,  he  says  that  mere  presumption  is 
not  sufficient  without  some  evidence  on  which  a  faculty  may 
reasonably  be  presumed.  Now  what  is  the  evidence  upon  which 
Lord  Stowell  thought  that  a  faculty  might  reasonably  be  pre- 
sumed ?  ^'  The  strongest  evidence  of  that  kind  is  the  building 
and  repairing  time  out  of  mind ;  for  mere  repairing  for  thirty  or 
forty  years  will  not  exclude  the  Ordinary.  Li  this  case  the 
person  was  offered  a  particular  space,  and  if  he  had  built  on  it  it 
would  not  be  sufficient  to  supersede  the  authority  of  the  Ordinary. 
(1)  1  Hag.  Con.  314,  322. 
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H.  L.  (E.)    The  possession  must  be  ancient  and  going  beyond  memory ;  and 

1891        though  on  this  subject  I  do  not  mean  the  high  legal  memory  it 

Philifps     ii^^t  be  larger  than  appears  in  the  circumstances  of  this  case." 

jj^J^^Y.    Therefore  in  the  opinion  of  Lord  Stowell  if  you  find  that  beyond 

the  period  of  memory,  not  the  legal  term,  but  beyond  the  period 

of  living  memory,  the  pew  has  been  thus  repaired  then  you  are 

entitled  to  presume  a  faculty. 

My  Lords,  in  the  present  case  I  do  not  think  it  can  be  con- 
tended that  the  facts  do  not  bring  it  within  the  purview  of  the 
doctrine  laid  down  by  Lord  Stowell.  And  in  the  case  of  Sogers 
V.  Brook  (1)  Willes  J.,  a  very  learned  judge,  said,  referring  to  a 
possession  of  only  thirty-six  years,  that  after  so  long  a  possession 
he  would  presume  anything  in  favour  of  the  plaintiff.  No 
doubt  that  is  a  strong  expression,  and  possibly  there  may  be 
presumptions  that  ought  not  to  be  made  even  under  such  circum- 
stances as  those,  but  I  think  it  points  out  how  emphatically  the 
view  has  been  entertained  by  learned  judges  that  where  there 
has  been  long-continued  possession  which  is  consistent  with  a 
legal  title  every  reasonable  presumption  ought  to  be  made  in 
order  to  support  the  possession  and  maintain  it  as  having  been 
of  right. 

So  far  I  have  dealt  with  the  case  apart  from  the  entries  in  the 
books  upon  which  the  learned  counsel  have  principally  relied ; 
because  I  think,  apart  from  the  point  whether  such  a  right  as 
this  could  be  granted  by  a  feu^ulty,  they  really  hardly  seem  to 
contest  the  proposition  that>  if  it  could  be  granted  by  a  faculty, 
it  would  be  legitimate  and  proper  to  presume  a  fEU^ulty,  if 
nothing  more  appeared  than  the  circumstances  to  which  I  have 
called  attention. 

My  Lords,  before  leaving  the  question  of  the  grant  of  a  faculty, 
I  may  call  attention  to  Sir  John  NichoU's  judgment  in  Fuller  v. 
Lane  (2),  in  which  he  adopts  the  view  that,  in  the  case  of  these 
so-called  prescriptive  rights,  there  had  once  existed  faculties, 
though  the  faculties  themselves  had  been  lost,  and  in  which  he 
clearly  indicates  the  view  that  it  was  within  the  discretion  of  the 
Ordinary  to  grant  a  faculty  appropriating  a  pew,  and  he  points 
out  the  strong  reasons  which  existed  for  the  Ordinary  using  that 
(1)  1  T.  B.  481,  n.  (2)  2  Addams,  419, 426. 
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power  very  sparingly,  instead  of  using  it  as  he  said  that  in  the    H.  L.  (E.) 
past  it  had  been  used,  too  lavishly.    One  of  the  reasons  why  he       i89i 
thinks  that  it  should  be  very  sparingly  used,  and  why  the  "pro-     philifps 
bable  condition  of  the  parish  in  the  future  should  be  looked  at 
as  well  as  the  past  condition,  being  that,  if  the  faculty  is  once 
issued,  it  is  good  and  valid  even  against  the  Ordinary  himself. 

I  pass  now  to  the  entries  in  the  church  books,  which  are  relied 
upon  by  the  learned  counsel  for  the  appellants.  It  appears  that 
in  the  year  1680  there  is  this  entry :  "  Eec*  of  Mr.  Edward  Halli- 
day  for  ye  ground  wheron  hee  has  bilt  a  Seat  for  his  wife  and 
fiunily  58.  Od."  In  the  same  book  there  are  entries  of  a  similar 
ehatacter  relating  to  two  or  three  other  sites  upon  which  pews 
have  been  erected,  for  which  similar  payments  have  been  made. 
The  argument  on  behalf  of  the  appellants  is  this :  Here,  they 
flay,  we  see  the  origin  of  this  alleged  right — it  arose  out  of  the 
enoneous  supposition  of  the  vicar  and  churchwardens,  or  the 
chnrchwardens,  that  they  could  sell  to  a  parishioner  a  portion  of 
the  site  of  the  church,  and  that  having  done  so,  and  he  having 
erected  a  pew  upon  it,  a  good  title  to  it  vested  in  him  which  he 
could  assert  and  maintain  at  law.  My  Lords,  they  are,  of  course, 
perfectly  justified  in  saying  that  a  transaction  of  that  sort  is  one 
which  could  have  no  validity.  Their  position,  then,  is  this :  We 
8hew  that  in  its  origin  this  alleged  right  was  acquired  in  a 
manner  not  legal,  and  that  being  so,  you  have  no  right  to  presume 
(as  you  would  have  but  for  the  existence  of  that  entry  and  the 
information  which  it  gives)  that  the  right  has  been  acquired  in 
a  legal  manner,  and  therefore  to  presume,  if  necessary,  a  faculty 
for  the  purpose  of  so  establishing  it.  I  am  unable  to  accede  to 
that  proposition.  It  cannot  be  disputed,  whatever  may  be  said  of 
the  earlier  period,  that  at  any  time  from  and  after  the  year  1687 — 
that  is,  within  seven  years  of  this  original  arrangement,  a  faculty 
(supposing  that  I  am  right  in  the  propositions  of  law  which  I 
have  already  put  before  your  Lordships)  could  have  been  granted 
which  would  have  given  a  complete  legal  title.  Why  should  the 
House  or  the  Court  refdse  to  presume,  or  abstain  from  presuming, 
a  legal  title  to  this  alleged  right,  which  they  would  otherwise 
have  presumed,  because  in  its  inception  it  may  be  shewn  to  have 
lested  upon  a  foundation  which  would  not  support  it  ?    Why 
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H.  L.  (E.)    does  not  the  doctrine  which  I  have  referred  to,  the  maxim  which 
1891        has  been  so  often  acted  npon,  ^PP^y  j^^  ^  ^^U  ^  ^^^  <^ 

Philifps  necessary  to  confirm  a  title  originally  invalid  as  to  the  acts 
Hallidat  ^^^^s*"^  *o  create  a  valid  title  in  the  first  instance  ?  It  seemB 
to  me  that  the  argument  of  the  learned  counsel  for  the  appellants 
must  go  this  lengthy  that  for  however  many  centuries  it  may  be 
proved  that  an  alleged  right  has  been  asserted  and  enjoyed^  if  it 
can  be  shewn  in  its  inception  to  have  rested  upon  a  foundation 
invalid  in  point  of  law^  then«  although  the  title  might  have  been 
perfectly  well  validated  by  some  act  which  you  would  otherwise 
have  presumed,  you  are  never  justified  in  presuming  that  act  to 
have  been  done.  My  Lords,  I  am  perfectly  unable  to  see  upon  what 
basis  such  a  principle  can  rest.  It  seems  to  me  that  the  very  reason 
which  has  been  held  not  only  to  justify,  but  almost  to  compel, 
the  Court  to  make  presumptions  of  this  description,  applies  just 
as  much  iii  the  latter  case  as  in  the  former.  No  doubt  if  the 
subsequent  enjoyment  is  shewn  to  be  consistent  rather  with  the 
right  thus  invalidly  acquired,  or  supposed  to  be  acquired,  than 
consistent  with  its  having  been  made  a  legal  right,  the  presump- 
tion would  be  unjustifiable,  because  you  would  then  have  its 
illegal  origin  shewn,  and  you  would  have  an  enjoyment  con- 
sistent rather  with  that  illegal  origin  than  with  any  presumed 
legal  origin.  Obviously,  under  such  circumstances,  you  could 
not  be  justified  in  making  the  presumption — the  presumption 
would  be  rebutted  by  the  facts.  But  is  there  any  ground  for 
asserting  this  in  the  present  case  ?  I  do  not  see  that  there  is 
anything  in  the  subsequent  entries  in  the  books  or  in  the  acts 
which  have  been  done  consistent  rather  with  those  acts  having 
been  done,  or  those  entries  having  been  made,  upon  the  basis  of 
the  enjoyment  of  the  right  under  the  original  transaction  of 
1680,  than  done  or  made  in  relation  to  a  right  which  had  been 
validated  by  a  subsequent  faculty.  All  that  can  be  said  is  that 
there  is  no  mention  of  the  word  "  faculty."  What  we  find  is, 
that  this  pew  with  others  was  certainly  treated  differently  from 
most  of  those  in  the  church.  The  way  in  which  they  were 
treated  I  will  say  something  about  in  a  moment.  But  when  we 
first  have  an  account  of  this  pew  in  the  earliest  book  after  the 
one  in  which  the  original  entry  is  made,  we  find  this  pew  with 
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tliree  others  treated  exceptionally,  and  no  entry  made  against    H.  L.  (E.) 
them,  or  with  regard  to  them,  whereas  in  other  cases  there  are       I89i 
the  sums  paid  and  the  lives  npon  which  they  are  held,  and  so  on.     philiffs 
In  the  next  book  we  find  this  pew  treated  as  a  family  pew.    I   halliday 
belieye  it  is  part  of  the  same  book ;  but  I  mean  the  next  series 
of  entries.    And  then  in  a  later  book  we  have  the  pew  spoken  of 
as  freehold.    I  cannot  see  how  there  is  anything  in  that  in  the 
slightest  degree  inconsistent  with  the  right  existing,  by  virtue 
of  some  faculty  having  been  granted,  or  why  it  is  necessarily 
referable  only  to  an  enjoyment  by  reason  of  the  original  transacr 
tion  of  1680.    Of  course,  if  the  entry  had  stated  that  there  had 
been  a  fiaculty,  there  would  have  been  an  end  of  the  case ;  but 
it  is  incumbent,  as  it  seems  to  me,  upon  the  appellants,  in  order 
to  establish  the  position  which  they  take  up  before  your  Lord- 
ships, to  make  out  not  only  that  the  entries  in  the  book  are 
consistent  with  an  enjoyment  of  the  precarious  nature  which  they 
suggest,  but  that  they  are  consistent  rather  with  that  than  with 
an  enjoyment  lawfully  acquired.    I  am  unable  to  see  in  any 
way  that  they  are  so. 

But,  then,  it  is  said  that  you  ought  to  come  to  that  conclusion, 
because  you  find  that  the  churchwardens  of  this  parish  for  a  long 
period  of  time  were  dealing  in  other  cases  with  regard  to  other 
pews  in  a  manner  in  which  they  had  no  right  to  deal,  that  they 
were  letting  them  for  lives  in  a  fashion  which  the  law  would 
not  sanction,  and  that  inasmuch  as  you  find  that  they  were  doing 
so  in  the  case  of  other  pews,  and  that  there  was  a  sort  of  illegal 
course  of  dealing  with  pews  going  on  in  this  parish,  these  circum- 
stances ought  to  make  you  abstain  from  the  presumption  which 
otherwise  you  would  be  justified  in  making.    There,  again,  my 
Lords,  I  am  quite  unable  to  accede  to  that  argument.    It  appears 
to  me,  as  I  have  said,  that  every  ground  which  ordinarily  justifies 
a  presumption  exists  in  the  present  case.    There  is  a  long  period 
of  enjoyment  coupled  with  acts  which  would  have  been  illegal 
unless  there  had  been  a  faculty ;  because  I  do  not  suppose  that 
it  would  be  for  a  moment  disputed  that  without  a  faculty,  or 
some  legal  right  of  that  description,  no  one  would  be  entitled  to 
the  exclusive  possession  of  a  pew,  and  to  lock  it,  and  keep  others 
out  of  it,  or  to  tamper  with  the  fabric  by  repairing  it. 


Digitized  by  VjOOQIC 


288  HOUSE  OF  LOBDS                                [1891] 

H.  L.  (E.)  My  Lords,  for  these  reasons,  I  think  that  the  judgment  of  the 

1891  Conrt  below  is  right,  and  ought  to  be  a£Srmed ;  and  I  move  your 

P^^  Lordships  accordingly. 


V. 

Hallidat. 


LoBD  Watsok  : — 

My  Lords,  I  am  of  the  same  opinion.  I  think  the  recent  and 
better  authorities  are  clear  to  the  effect  that  a  pew  may  be 
annexed  to  a  dwelling-house  within  the  parish  either  by  a  faculty 
or  by  prescription,  which  supposes  a  faculty ;  and  I  am  satisfied 
that  the  possession  of  the  pew  in  question,  which  has  been  had 
by  the  respondent  and  his  predecessors  in  the  ownership  and 
occupancy  of  the  mansion,  is  sufficient  both  in  its  character  and 
duration  to  raise  the  presumption  of  a  lost  faculty. 

I  shall  say  no  more  upon  the  subject,  because  I  can  add  nothing 
to  the  reasons  which  have  been  assigned  in  the  judgments  of  the 
Appeal  Court,  and  in  the  opinion  just  delivered  by  my  noble  and 
learned  friend,  in  all  of  which  1  fully  concur. 

LoBD  Maonaghten  : — 

My  Lords,  I  also  think  that  the  Court  of  Appeal  was  quite 
right  in  presuming  a  lost  faculty  in  support  of  the  respondent's 
long-continued  possession.  It  is  quite  true  that  in  its  origin  the 
appropriation  of  this  pew  to  Mr.  Edward  Halliday  and  his  family 
in  1680  appears  to  have  been  invalid  ;  but,  having  regard  to  the  . 
fact  that  shortly  afterwards  a  material  change  took  place  in  Mr. 
Halliday's  right  to  the  mansion  he  occupied  in  this  parish,  and 
that  he  acquired  the  fee  of  it  in  1687, 1  think  it  is  not  unreason- 
able to  suppose  that  at  that  time,  or  shortly  afterwards,  when  he 
probably  had  competent  legal  advice,  steps  should  have  been 
taken  to  perfect  his  title  to  the  pew,  which  seems  to  have  been 
considered  a  valuable  appendage  of  the  mansion.  The  probability 
of  this  view  is  not  lessened,  in  my  opinion,  by  the  obvious 
illegality  of  the  original  appropriation. 

Lord  Morris  : — 
My  Lords,  I  entirely  concur. 
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LOBD  HaNNEN  : —  H.  L.  (B.) 

My  Lords,  I  also  concur.  I89i 


Order    appealed  from    affirmed,    and    appeal         «. 
dismissed  with  costs.  Baluday. 

Lords'  Journals  20th  March  1891. 


Solicitors  for  appellants :  Brooks,  Jenkins  dt  Co. 
Solicitor  for  respondent :  J.  J.  Oarrod. 
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[PRIVY  COUNCIL.] 
^•^•*  LAKE'S  PATENT. 

Patent — Prolongation — Insufficiency  of  Accounts. 


1891 
F(A.  11. 


Where  the  accounts  filed  by  a  patentee  shewed  not  the  result  of  the 
books,  but  the  accountant*s  correction  of  them,  and  where  it  also  appeared 
that  the  books  themselves  had  been  kept  in  such  a  way  that  without  a 
very  long,  minute,  and  laborious  investigation  it  was  impossible  to  say 
whether  he  had  been  adequately  remunerated  or  not  :— 

Eddy  that  a  petition  for  prolongation  must  be  dismissed. 

XHIS  was  a  petition  of  Messrs.  Ibbotson,  Brothers  &  Co.,. 
Limited,  of  the  Slot  Steel  and  Iron  Works,  Sheffield,  for  an 
extension  for  an  additional  term  of  fourteen  years  or  any  less 
term  of  certain  letters  patent  of  which  they  were  the  assignees. 
Those  letters  had  originally  been  granted  in  1877  to  William 
Bobert  Lake,  on  behalf  of  A.  B.  Ibbotson,  the  original  inventor. 
The  invention  in  question  consisted  of  **  improvements  in  the 
construction  of  joints  for  uniting  and  securing  the  ends  of  railway 
rails,  and  in  the  bolts  or  screws  and  nuts  to  be  used  in  connection 
therewith  or  with  other  rail  joints."  Its  object  was  to  prevent 
the  accidental  slackening  or  loosening  of  bolts,  screws,  and  nuts,, 
by  vibration  or  otherwise,  and  to  render  the  same  more  per- 
manently and  reliably  tight  without  using  for  this  purpose  any 
separate  or  special  contrivances.  The  point  decided  was  as  to 
the  nature  and  sufficiency  of  the  accounts  filed  by  the  petitioners 
in  support  of  their  application. 

Sir  Eorace  Davey,  Q.C.,  Moulton,  Q.C.,  and  Wdllaee,  for  the 
petitioners. 

The  Attorney-General  (Sir  jB.  Webster),  and  Sutton,  for  the  Crown. 

The    cases    referred    to  were   Saxby's  Patent  (1),  Johnsoris 

Patent  (2),  Adair's  Patent  (3),  and  Duncan  &  Wilson's  PaterU  (4). 

*  Present: — ^Lobd  Watson, Lord  Hobhoube, Lord  Mobbis,  and  Sib  Righabi> 

GOUOH. 


(1)  Law  Rep.  3  P.  C.  292.  (3)  6  App.  Gas.  176. 

(2)  Ibid.  4  P.  C.  79,  (4)  Reports  of  Patent  Gases,  vol.  i.,  p.  257  . 
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The  judgment  of  their  Lordships  was  delivered  by  J.  0. 

LOBD  HOBHOUSE  : —  *^y^ 

Lake's 

In  this  case  their  Lordships  have  come  to  the  conclusion  that  Patent. 
the  petition  must  be  dismissed  because  it  is  not  shewn,  and  in 
the  materials  before  the  Committee  it  cannot  be  shewn  with 
propriety  on  this  occasion,  that  the  patentee  has  not  been  ade- 
quately remunerated.  Li  order  to  shew  that  the  patentee  should 
keep  his  accounts  in  a  way  which  would  enable  the  Crown  officers 
to  whom  they  are  produced  and  this  Committee,  and  indeed 
members  of  the  public,  to  form  some  judgment  on  the  question 
whether  he  has  or  has  not  received  adequate  remuneration.  And 
not  only  should  the  accounts  be  kept  in  such  a  form,  but  they 
should  be  produced  before  this  Committee  in  such  a  shape  as  not 
to  require  a  long  and  minute  investigation  of  supplemental 
accounts  in  order  to  understand  what  is  the  result  of  them.  The 
principle  has  been  stated  on  both  points  very  clearly  on  several 
occasions  by  this  Committee.  In  Betfa  Patent  (1),  as  far  back  as 
1862,  it  was  stated,  "there  can  be  no  difficulty  in  a  patentee 
beginning  from  the  first  to  keep  a  patent  account  distinct  and 
separate  from  any  other  business  in  which  he  may  happen  to  be 
engaged ;  he  knows  perfectly  weU!  that  if  his  invention  is  of 
public  utility  and  he  has  not  been  adequately  remunerated  he 
will  have  a  claim  for  an  extension  of  the  original  term  of  his 
patent.  It  is  not,  therefore,  too  much  to  expect  that  he  should 
be  prepared  when  the  necessity  arises  to  give  the  clearest  evi* 
dence  of  everything  which  has  been  paid  and  received  on  account 
of  the  patent."  That  refers  to  the  mode  in  which  the  accounts 
should  be  kept.  In  Saaiy's  Patent  (2)  the  Committee  made  some 
observations  on  the  mode  in  which  the  accounts  should  be  pro- 
duced. Lord  Cairns,  in  delivering  his  judgment,  says :  "  It  is 
the  duty  of  every  patentee  who  comes  for  the  prolongation  of  his 
patent  to  take  upon  himself  the  onus  of  satisfying  this  Committee 
in  a  manner  which  admits  of  no  controversy  what  has  been  the 
amount  of  remuneration  which  in  every  point  of  view  the  inven- 
tion has  brought  to  him,  in  order  that  then  their  Lordships  may 
be  able  to  come  to  a  conclusion  whether  that  remuneration  may 

(1)  Moore's  P.  C.  (N.S.)  49.  (2)  Law  Rep.  3  P.  C.  292. 
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J.  0.  fairly  be  considered  as  a  sii£Scient  reward  for  his  invention  or 
1891  not.  It  is  not  for  this  Committee  to  send  back  the  accounts  for 
j^^B  farther  particulars,  nor  to  dissect  the  accounts  for  the  purpose  of 
Paott.  gxirmising  what  might  be  their  real  outcome  if  they  were  differ- 
ently cast ;  it  is  for  the  applicant  to  bring  his  accounts  before 
the  Committee  in  a  shape  which  will  leave  no  doubt  as  to  what 
the  remuneration  has  been  which  he  has  received/'  Now  their 
Lordships  are  of  opinion  that  the  present  petitioner  fails  on  both 
those  points.  The  accounts  produced  do  not  shew  that  which  is 
the  first  thing  they  should  shew,  the  result  of  the  books  of  the 
business — ^they  only  shew  the  accountant's  correction  of  them. 
To  take,  for  instance,  the  year  which  has  been  selected  as  an 
example,  the  year  1885,  the  purchases  of  steel  washers,  &c.,  are 
stated  at  2500  tons.  That  would  seem  to  be  a  statement  from 
the  books,  and  for  some  time  their  Lordships  were  under  that 
impression ;  but  it  is  not  a  statement  from  the  books ;  it  is  the 
result  of  a  process  gone  through  by  the  accountant  by  which  he 
brings  out  that  statement  as  a  correction  of  the  books ;  and  there 
.  is  not  on  the  face  of  these  accounts  any  statement  of  what  the 
books  shew  as  the  quantity  of  those  purchases.  Again,  on  the 
same  page,  is  the  item,  **  Scraps  and  borings."  They,  it  is  stated, 
have  been  credited  to  the  rail  joint  department  of  the  business 
(that  is,  the  patent  department)  at  a  higher  rate  per  ton  than  the 
sale  price  at  the  time,  and  the  excess  has  been  written  back  by 
the  accountant.  The  account  does  not  shew  what  the  books  state 
as  the  rate  per  ton ;  it  does  not  shew  what  the  sale  price  at  the 
time  was,  nor  how  it  has  been  arrived  at ;  it  does  not  shew  what 
the  higher  rate  was.  It  is  an  item  which  it  is  impossible  to 
understand  without  entering  on  those  minute  investigations 
which  it  is  improper  to  call  upon  this  Committee  to  make.  It 
must  be  remembered  that  the  patentee  has  all  the  materials  in 
his  possession,  and  that  to  a  certain  extent  it  is  an  ex  parte 
application — that  is  to  say,  their  Lordships  must  depend  upon 
him  and  his  accountant  and  witnesses  to  give  a  correct  statement 
of  the  result  of  the  accounts.  Even  if  there  is  opposition,  it  is 
di£Scult  to  conduct  an  investigation  in  the  way  in  which  it  would 
be  conducted  between  partner  and  partner,  or  in  the  case  of  a 
creditor  overhauling  the  accounts  of  a  partnership.    It  is  one  of 
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those  cases  in  which  you  must  depend  on  the  applicant^  at  all  J.  C. 
events  in  the  first  instance,  to  give  you  snch  accounts  as  would  1891 
lead  without  long  investigation  to  a  clear  understanding  of  the  lake's 
state  of  things.  It  would  be  easy  to  go  into  other  items ;  but  ^^^'^- 
the  three  items  of  scrap  and  borings,  steel  for  the  rail  joint  de- 
partment, and  wages,  are  three  large  items,  in  the  result  inyolving 
some  £20,000,  which  might  make  the  whole  difiference  on  the 
question  whether  the  patentee  has  been  adequately  remunerated 
or  not.  On  these  points  the  accounts  give  no  sufficient  informa- 
tion. Perhaps  it  is  still  more  important  that  the  books  have  been 
kept  in  a  way  which  makes  it  now  impossible  without  a  very  long, 
minute,  and  laborious  investigation,  to  say  whether  the  patentee 
has  or  not  been  adequately  remunerated.  What  is  now  asked  is, 
that  there  shall  be  a  complete  unravelling  and  recasting  of  these 
accounts.  It  is  not  even  as  if  there  were  no  departmental  ac- 
counts in  the  business  kept  at  all.  Possibly  in  that  case  it  might 
have  been  more  easy  to  attribute  by  some  rough  principle  of 
proportion  a  proper  account  of  expenditure  and  receipts  to  the 
patent  or  rail  joint  department ;  but  the  books  are  kept  so  as  to  * 
shew  the  departmental  proportion  of  large  general  expenses,  and 
the  results  that  they  bring  out  are  very  largely  different,  to  the 
extent  on  the  whole  of  £20,000,  from  the  results  brought  out 
by  the  accountant.  The  differences  between  the  books  and  the 
results  as  brought  out  by  the  accountant  are  very  obscure.  The 
item  of  scraps  and  borings  is  stated  in  so  obscure  a  way  that  it 
would  require  a  long  investigation  to  come  to  any  accurate  result 
upon  it,  and  that  is  what  this  Committee  ought  not  to  be  called 
on  to  undertake.  Their  Lordships  do  not  mean  to  say  that  there 
might  not  be  a  case  in  which  it  would  be  proper  to  unravel  and 
investigate  accounts.  Frauds  might  have  been  committed,  or 
there  might  be  some  peculiarity  of  the  business  which  would 
render  it  necessary  to  do  so  either  by  some  proceeding  here,  or 
with  the  aid  of  the  Grown,  before  the  parties  arrived  at  this  stage 
of  the  business.  But  then  a  special  case  should  be  made  for  that 
purpose.  In  this  case  the  petition  tells  us  nothing  about  any 
necessity  for  going  through  those  operations ;  it  does  not  explain 
why  the  books  were  kept  in  this  way,  nor  why  it  is  now  proper 
to  alter  the  accounts ;  it  does  not  even  say  that  they  are  to  be 
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^-  ^'  altered ;  it  merely  states  that  the  petitioner  was  inadequately 
1891  remunerated,  and  refers  us  to  the  accounts  which  are  laid  upon 
Jjake'8      the  table,  from  which  their  Lordships  cannot  judge  whether  the 

fact  is  so  or  not.    For  these  reasons  their  Lordships  think  that 

the  petition  must  be  dismissed. 

Solicitors  for  the  petitioners:   Janeways,  Grtbble,   Oddie,  & 
Sinclair, 

Solicitor  for  the  Crown :  The  Treasury  Solicitor, 


Patent. 


Jan.  28. 


[PRIVY  COUNCIL.] 
J.a^       PLOMLEY Plaintiff; 

AND 

SHEPHERD Defendant. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

Law  of  New  South  Wales— Act  26  Vict.  No,  20,  m.  1,  2— Construction'' 
Devolution  of  Wif^z  Healty  after  Husband's  Tenancy  by  the  curtesy  expired. 

The  eflfect  of  New  South  Wales  Act,  26  Vict.  No.  20,  sects.  1,  2,  is 
to  give  all  land  which  previously  descended  to  the  heir  to  the  next  of  kin 
of  the  predecessor : — 

Hddf  that  the  proviso  which  follows  to  the  effect  that  **  nothing  herein 
contained  shall  give  to  any  husband  on  the  death  of  his  wife  intestate  any 
greater  interest  in  the  real  estate  of  his  wife,  or  in  the  produce  thereof 
upon  sale  than  a  tenancy  for  life  by  the  curtesy,"  does  not  operate  to 
prevent  such  real  estate  after  the  death  of  the  husband  descending  under 
the  Act  to  the  wife's  next  of  kin  instead  of  to  her  heir-at-law. 

Appeal  from  an  order  of  the  Primary  Judge  in  Equity  of 
the  above  Court  (Nov.  15, 1889). 

The  question  decided  was  whether,  under  the  Beal  Estate  of 
Intestates  Distribution  Act  of  1862,  certain  moneys  representing 
the  real  estate  of  a  married  woman  who  died  intestate  in  the 
lifetime  of  her  husband,  are  divisible  amongst  her  next  of  kin, 
or  whether  such  moneys  are  payable  to  the  appellant  as  assignee 

*  Present: — Lord  Watson,  Lobd  Hobhoubb,  Lobd  MoBBiB,and  Sm  Bighabd 
Gouge. 
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of  the  interest  of  her  heir-at-law  ?    The  Primary  Judge  decided       J.  0. 

that  the  moneys  are  divisible  among  the  next  of  kin.  i^i 

Ploxley 
CozeM-Hardifj  Q.O.,  Serrell,  and  W.  T.  Baymondy  for  the  appel-    ^^^ 

lanty  contended  that  the  beneficial  interest  in  the  real  estate  in 

question,  beyond  the  tenancy  by  the  curtesy,  was  not  disposed 

of  or  affected  in  any  way  by  the  Act.    Consequently  it  deyolyed 

by  the  law,  independently  of  the  Act,  and  the  heir-at-law  was 

entitled.     There  was  nothing  in  the  law  relating  to  the  husband's 

right  to  the  separate  personalty  of  his  wife  in  respect  of  which 

she  died  intestate  which  would  conflict  with  the  right  now  claimed 

on  behalf  of  the  heir-at-law.    [Beference  was  made  to  PraudUy  y. 

Fielder  (1) ;  Smart  y.  Tranter  (2) ;  QoodMe  y.  Pugh  (3)J. 

MeSmnney,  for  the  respondent,  was  not  called  on. 

The  judgment  of  their  Lordships  was  delivered  by 

LoBD  Watson  : — 

This  is  a  short,  and  as  it  appears  to  their  Lordships,  a  very 
plain  case.  It  turns  upon  the  construction  of  two  clauses  in  the 
New  South  Wales  Act,  No.  20  of  the  26  Vict,  which  is  entitled, 
^An  Act  to  alter  the  Succession  to  Beal  Estate  in  cases  of 
Litestacy."  Stripped  of  unnecessary  details,  the  material  £etcts 
are  these.  Ann  Shepherd,  or  Goody,  a  married  lady,  died  in 
1866  possessed  of  a  ninth  share  of  a  landed  estate.  She  was 
survived  by  her  husband,  who,  until  his  death  in  1870,  enjoyed 
a  life  rent  tenancy  by  curtesy  of  his  wife's  ninth  share.  The 
proceeds  of  the  estate,  which  has  been  converted,  but  not  so  as 
to  affect  in  any  way  the  rule  of  succession  applicable  to  it,  are 
claimed  on  the  one  side  by  the  appellant,  who  is  assignee  of  the 
heir-at-law  of  the  lady,  and  on  the  other  side  by  the  administrator 
of  her  personal  estate. 

Which  of  the  two  parties  is  entitled  to  the  fund  is  a  question 
depending  entirely  upon  the  construction  of  the  Act.  In  con- 
sidering the  clauses  which  have  a  direct  bearing  upon  the 
question,  it  is  proper  to  keep  in  view  that  the  purpose  of  the 

(1)  2  My.  A  K.  67.  (2)  43  Ch.  D.  695. 

(3)  2  Merivale,  348,  and  cited  in  Fearne  on  Contingent  Remainders,  p.  673.  | 
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J.  0*  legislature,  as  explained  in  the  preamble  of  the  Act»  was  to  alter 
1891  the  rule  then  in  forcOi  by  which  upon  the  death  of  an  intestate 
Ploklet  owner  his  land  passed  to  his  heir-at-law.  The  first  section  of 
the  statute  simply  declares  that  *'all  land  which  by  the  ope- 
ration of  the  law  relating  to  real  property  now  in  force  would 
upon  the  death  of  the  owner  intestate  in  respect  of  such 
land  pass  to  his  heir-at-law,  shall  instead  thereof  pass  to  and 
become  vested  in  his  personal  representatiyes."  It  makes  no 
provision  with  regard  to  the  manner  of  administration.  Beference 
is  made  at  the  end  of  the  clause  to  the  descent  or  Testing  of 
chattel  real  property,  not  for  the  purpose  of  limiting  the  enact- 
ment, which  applies  to  all  lands  without  exception,  but  simply 
for  the  purpose  of  indicating  the  mode  in  which,  and  the  effect 
to  which,  land  is  to  vest  in  the  personal  representative.  The 
second  clause  of  the  Act  is  the  important  one.  It  provides  in 
the  first  place  that  lands  held  in  trust  or  by  way  of  mortgage 
passing  to  personal  representatives  shall  be  subject  to  the  trusts 
and  equities  which  previously  affected  them,  in  the  same  manner 
as  if  they  had  descended  to  the  heir,  and  then  declares  that  ^all 
other  lands  so  passing  shall  be  included  by  the  administrator  in 
his  inventory  and  account  and  be  disposable  in  like  manner  as 
other  personal  assets  without  distinction  as  to  order  of  application 
for  payment  of  debts  or  otherwise." 

That  direction  applies  to  all  land  vested  by  virtue  of  sect  1  in 
the  personal  administrator  other  than  land  which  was  held  by 
the  deceased  in  trust  or  by  way  of  mortgage ;  and  the  combined 
effect  of  the  two  clauses  is  to  give  aU  land  which  previously 
descended  to  the  heir  to  the  next  of  kin  of  the  predecessor.  But 
there  follows  a  proviso  which  qualifies  that  enactment^  and  the 
appellant  contends  that  the  effect  of  the  proviso  is  to  restore  to 
the  heir-at-law  the  right  of  succession  of  which  the  enactment 
deprives  him,  whenever  the  intestate  is  a  lady  who,  at  the  time 
of  her  death,  was  the  wife  of  a  living  husband.  Their  Lordships 
are  unable  to  accept  that  interpretation  of  the  provisa  It  is  in 
these  terms:  ^'Provided  that  nothing  herein  contained  shall 
give  to  any  husband  on  the  death  of  his  wife  intestate  any 
greater  interest  in  the  real  estate  of  his  wife  or  in  the  produce 
thereof  upon  sale  than  a  tenancy  for  life  by  the  curtesy/'    That 
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proviso  shews  conclusively  that  the  provisions  of  the  Act  which        J.  C. 
precede  it  were  intended  by  the  legislature  to  apply  in  terms  to        1891 
the  case  of  land  left  by  an  intestate  married  woman  whose     plohlet 
husband  survives  her.     It  recognises  the  application  of  the    shb^bbd. 

statute,  and  its  plain  object  was  to  prevent  the  husband  taking        

a  larger  interest  than  would  have  fallen  to  him  if  the  rule  of 
succession  had  not  been  altered.  Had  the  proviso  been  omitted, 
the  surviving  husband  would  have  taken,  not  a  right  of  curtesy, 
which  is  a  bare  estate  for  life,  but  a  right  of  fee  in  the  land  or 
its  proceeds.  To  prevent  that  result,  the  legislature  has  provided 
that  his  right  shall  be  limited,  but  their  Lordships  find  it  impos- 
sible to  infer  from  that  limitation  that  the  legislature  intended 
the  remainder  which  is  not  given  to  the  husband  to  lose  its 
character  of  personal  assets  divisible  among  ^the  next  of  kin, 
and  to  revert  to  the  heir-at-law.  There  is  not  a  sijigle  expression 
in  the  Act  which  lends  plausibility  to  a  suggestion  of  that  kind. 
The  proviso  was  introduced  just  because  the  effect  of  the  enact- 
ment was  to  make  land  moveable  for  all  purposes  of  intestate 
succession,  and  except  in  so  &r  as  the  proviso  enacts  otherwise 
it  must  so  remain.  But  the  proviso  does  not  deal  at  all  with 
the  character  of  land  quoad  succession.  It  simply  limits  the 
interest  of  the  husband  in  that  which  has  already  been  made 
distributable  as  personalty. 

Their  Lordships  will  accordingly  humbly  advise  Her  Majesty 
that  the  appeal  ought  to  be  dismissed.  The  appellant  must  bear 
the  costs  of  the  appeal. 

Solicitors  for  the  appellant :  P.  J.  Gordon  &  Son. 
Solicitors  for  the  respondent :  Eemsley  cfe  Hemdey. 
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[PRIVY  COUNCIL.] 
J.o*       GIBBS  (Defendant) Appellant; 

1890  ^^OT 

^7  8. 12;  MESSER    (PLAiNTiirP)    MoINTYRES    AND  1  ^^^^.^ 
'''^      CRESSWELL  (Defbndaktb) (  Bespondefk. 

I09I 

/^4.  <>N  APPEAL  FROM  THE  SUPREME  COURT  OP  VICTORIA, 

Law  of  Victoria — Transfer  of  Land  Statute — Forged  Transfer — Fictitious 
Tran^eree — Forged  Mortgage — Effect  qf  Hegistration, 

The  Victorian  **  Transfer  of  Land  Statute  "  protects  those  who  deriw 
a  registered  title  bonft  fide  and  for  value  from  a  registered  owner.  Accord- 
ingly they  need  not  investigate  the  title  of  such  owner,  for  they  are  not 
affected  by  its  infirmities.  But  they  must  ascertain  at  their  own  peril  hh 
existence  and  identity,  the  authority  of  any  agent  to  act  for  him,  and  the 
validity  of  the  deed  under  which  they  claim. 

The  name  of  a  registered  owner  having  been  removed  in  favour  of  a 
fictitious  and  non-existing  transferee  as  the  result  of  a  forged  transfer,  a 
mortgage  purporting  to  have  been  executed  by  such  transferee  was  subse- 
quently put  upon  the  register  by  bonft  fide  mortgagees. 

In  a  suit  by  the  true  owner  against  the  registrar,  the  mortgagees,  and 
the  perpetrator  of  the  fraud : — 

Eddf  (a)  that  the  plaintiff's  name  must  be  restored  to  the  register. 
(b)  That  the  mortgage  was  invalid,  and  did  not  in  favour  of  the  mortgagee 
constitute  an  inciunbrance  on  the  plaintiff's  title ;  though  imder  the  Act  it 
would  have  that  effect  in  favour  of  a  bonft  fide  registered  assignee  thereof. 

Appeal  from  an  order  of  the  Supreme  Court  (10th  of  NoTem- 
ber^  1887)9  a£Snning  with  a  variation  an  order  of  Webb^  J.  (18th 
of  August^  1887)>  which  was  to  the  effect  that  the  Begistrar  of 
Titles  should  pay  to  the  respondent^  Mary  Stuart  Messer^  out  of 
the  assurance  fund  established  by  the  30th  and  other  sections  of 
the  Transfer  of  Land  Statute,  her  costs  of  her  action  and  all 
moneys  from  time  to  time  paid  by  her  for  interest  in  respect  of 
an  alleged  mortgage  for  £3000,  under  which  the  respondents 
Mclntyre  claimed  to  be  mortgagees,  and  also  all  moneys  neces- 
sarily paid  by  her  for  principal,  interest,  and  costs  to  redeem  the 
said  mortgage. 

*  Present: — ^Lord   Chanckllor,  Lord  Watson,  Lord    Horhoube,   Lord* 
Hersohell,  Lord  Maonaohten,  Lord  Morris,  and  Mr.  Shakd  (Lord  Shaki>). 
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The  fSikcts  of  the  case  are  stated  in  the  judgment  of  their  Lord-       J>  0. 
ships.  1891 

The  question  in  the  appeal  stated  from  the  appellant's  point  gibbs 
of  view  was  whether^  according  to  the  true  construction  of  the 
Transfer  of  Land  Statute  (Act  No.  301),  a  registered  proprietor 
of  land  can  be  said  to  have  been  deprived  of  land  within  the 
meaning  of  sect.  144,  and  consequently  to  have  become  entitled 
to  compensation  out  of  the  assurance  fund  by  reason  of  a  transfer 
from  him  to  a  non-existent  person  under  a  fictitious  name  having 
been  forged,  and  by  reason  of  such  fictitious  name  having  been 
substituted  for  his  on  the  register  as  the  proprietor,  and  by 
reason  of  a  forged  mortgage  from  such  fictitious  person  to  a 
registered  mortgagee  who  had  bon&  fide  advanced  money  on  the 
security  of  such  land. 

The  case  was  twice  argued,  on  the  first  occasion  before  a  com- 
mittee composed  as  noted  below.* 

Sir  H.  Davetf,  Q.C.,  J^tnZay,  Q.C.,  and  Gamer,  for  the  appellant. 

Bigby,  Q.G.,  and  Sargant,  for  Mrs.  Messer. 

The  Attorney-General  (Sir  22.  Wehster),  and  Bashleigh,  for  the 
Mclntyres. 

For  the  appellant  it  was  contended  that  there  was  nothing  in 

the  Transfer  of  Land  Statute  which  could  be  relied  on  as  giving 

validity  to  any  document  which  purported  to  be  a  transfer  either 

to  or  from  a  non-existing  person,  although  it  might  be  in  a  name 

that  had  been  placed  upon  the  register.  Nor  was  there  anything 

in  the  Act  which  could  give  validity  to  a  transfer  purporting  to 

be  by  a  transferor  who  had  never  signed,  or  to  a  transferee  who 

had  never  signed.    Even  if  such  a  non-existing  person  could  be 

held  to  have  given  under  the  operation  of  this  Act  a  title  to  a 

bona  fide  transferee  without  notice,  still  a  document  which  only 

purported  to  create  an  incumbrance  against  himself,  would  not 

bind  the  land.    The  Act  protects  those  who  acquire  the  legal 

estate,  not  those  who  under  a  statutory  mortgage  acquire  a  mere 

interest  in  land. 

*  Freteni  at  1^  first  hearing .— Lobd  Watson,  Lobd  Hobhoubb,  Lobd  Mao- 
KAGHSEH,  Lobd  Mobbis,  and  Sib  Babnes  Peaoook. 
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J.  a  If  the  Act  is  examined  in  detail,  its  proyisions,  as  well  as  its 

1S91  general  scheme  and  object,  would  be  defeated  if  the  transactions 
O1BB8  in  this  case  were  upheld  and  the  assurance  fund  held  answerable 
for  them.  It  would  not  give  certainty  to  title  according  to  the 
preamble  if  the  registered  proprietor  were  liable  to  be  deprived 
of  his  estate  by  a  forged  transfer  purporting  to  be  executed  by 
him.  The  *^  dealings  with  land/'  which  are  the  subject  of  the 
Act,  must  mean  actual  dealings  by  the  actual  registered  pro- 
prietor, not  dealings  by  forgers  who  are  strangers  to  it.  Further, 
it  cannot  be  said  that  a  fictitious  person  who  has  under  sect.  43 
obtained  a  certificate  of  title  under  a  forged  transfer,  is  a  proprietor 
of  land  under  the  operation  of  the  Act  within  the  meaning  of 
that  section.  Sect.  47  does  not  help  the  other  side,  for  it  relates 
to  a  certificate  in  favour  of  a  real  proprietor  and  real  applicant, 
not  in  favour  of  a  fictitious  name.  No  certificate  was  issued  in 
this  case  to  Cameron  or  to  the  mortgagees  in  such  manner  as  is 
contemplated  by  the  provisions  of  the  Act.  The  transfers  effected 
were  not  transfers  within  the  meaning  of  the  Act.  Fraud  in 
sects.  49  and  50  does  not  include  the  fraud  of  the  transferor. 
Sect.  144  only  gives  a  right  of  action  against  the  registrar  if 
there  be  some  existing  person  in  whose  name  registration  has 
been  erroneously  effected.  The  whole  proceedings  upon  which 
the  names  of  the  Mclntyres  were  entered  on  the  register  were 
a  nullity,  and  passed  no  title  to  the  respondents.  It  was  not 
the  intention  of  the  Act  to  guarantee  that  a  particular  name  on 
the  register  represented  a  real  person.  Persons  dealing  with 
land  on  the  faith  of  such  name  must  ascertain  for  themselves  the 
nature  and  effect  of  the  particular  transaction  they  make.  If  a 
binding  transaction  is  made  with  a  real  registered  owner,  the  Act 
guarantees  that  owner's  title,  but  nothing  more.  His  existence, 
the  authority  to  act  for  him,  and  the  genuineness  of  any  deed 
which  purports  to  be  signed  by  him,  are  matters  for  which  the 
respondents  and  not  the  Act  are  responsible.  Reference  was  made 
to  (Mien  V.  Thompson  (1),  Fotheringham  v.  Archer  (2),  HasseU  v. 
Ooloniai  Bank  o/Aush-dlia  (8),  OoMar  y.  CHhba  (4),  Ogle  v.  Aedeif  (5). 

(L)  6  Vict.  L.  B.  E.  147.  (3)  7  Vict.  L.  R.  L.  381. 

(2)  6  Wyatt  Webb  &  A'Beckett,  (4)  8  Vict.  L.  B.  L.  380. 

95.  (5)  13  Vict.  L.  R.  467. 
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For  the  respondents,  Mclntyres,  it  was  contended  that  the       J.  a 
land  comprised  in  their  mortgage  was  at  the  date  of  that  trans-       1891 
action  land  under  the  operation  of  the  Transfer  of  Land  Statute,       qibbs 
If  Cresswell  had  been  on  the  register  instead  of  Cameron,  and     mmbeb. 

had  executed  the  mortgage,  the  transaction  could  not  have  been        

impeached,  for  Cresswell's  title  would  haye  been  as  it  were 
guaranteed  by  the  legislature.  But  in  fact  Cameron  and  Cress- 
well  were  the  same  person.  The  former  was  a  name  assumed  by 
the  latter,  and  the  fictitious  name  represented  a  real  owner 
whose  registration  and  transactions  were  goTemed  by  the  Act. 
Cresswell,  as  registered  owner,  though  no  doubt  registered  in  an 
assumed  name,  ^ected  a  mortgage  by  a  registered  instrument, 
and  thereby  granted  a  title  which  was  indefeasible  under  the 
Act.  Beference  was  made  to  the  preamble,  sects.  8,  4,  61,  47, 
34, 40,  84,  36,  42,  49,  50 ;  and  to  In  re  Imperial  Mercantile  Credit 
AssoGiiUian,  Bichardson^a  Case  (1)  ;  In  re  Herevles  Insurance  Com" 
pony,  Pugh  and  8harman^8  Case  (2).  The  Mclntyres  were  inno- 
cent purchasers  or  mortgagees  for  value,  without  any  notice, 
actnal  or  constructive,  at  the  time  of  making  the  mortgage,  of 
any  claim  of  the  plaintiff,  or  of  any  fraud  of  CresswelL  The 
respondents,  under  all  the  circumstances  of  the  case,  were  entitled 
to  the  remedy  out  of  the  assurance  fund  provided  by  sect.  144, 
which  was  applicable  to  their  case. 

Sir  Horace  Davey  replied. 

The  judgment  of  their  Lordships  was  delivered  by  I89i 

Lord  Watson  :—  Jan^ 

This  appeal  depends  upon  the  construction  of  the  Transfer  of 
Land  Statute,  No.  801  of  1866,  which  established  a  register  of 
titles  and  incumbrances  for  the  Colony  of  Victoria,  in  order  *^  to 
give  certainty  to  the  title  to  estates  in  land,  and  to  facilitate  the 
proof  thereof,  and  also  to  render  dealings  with  land  more  simple 
and  less  expensive.'' 

The  is^iA  of  the  case,  so  far  as  they  bear  upon  the  question 
which  we  have  to  decide,  may  be  shortly  stated.    The  plaintiff, 

(1)  Law  Eep.  19  Eq.  588.  (2)  Law  Rep.  13  Eq.  666. 
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J.  C.  Mrs.  Messer^  who  resides  in  Scotland,  was  entered  in  the  register 
1S91  as  proprietor  in  fee  simple,  free  from  incumbrances,  of  certain 
G1BB8  parcels  of  land  in  the  district  of  Hamilton.  In  the  year  1884, 
she  was  joined  by  her  husband,  who  left  behind  him  in  the 
Colony,  in  the  custody  of  Charles  James  Cresswell,  a  solicitor  at 
Hamilton,  her  duplicate  certificates  of  title,  and  also  a  power  of 
attorney,  by  which  she  had  authorized  her  husband  to  sell, 
mortgage,  or  otherwise  dispose  of  the  lands. 

During  their  absence  from  the  Colony,  Cresswell  forged  a 
transfer  of  the  lands  by  Mr.  Messer,  as  his  wife's  attorney,  to 
*^  Hugh  Cameron,  of  North  Hamilton,  county  of  Dundas,  grazier.'* 
It  is  admitted  that  there  was  no  such  person  as, the  transferee  in 
existence.  Cresswell  then,  representing  himself  to  be  agent  for 
Hugh  Cameron,  produced  the  transfer,  dated  the  11th  of  August, 
1885,  along  with  Mrs.  Meeser*s  certificates  of  title,  to  the  regis- 
trar, who  cancelled  each  folio  in  which  her  name  was  enteied, 
registered  Hugh  Cameron  as  proprietor  upon  a  new  folio,  and 
issued  the  usual  duplicate  certificate  in  his  name. 

Still  professing  to  act  as  agent  for  Hugh  Cameron,  Cresswell 
next  arranged  with  the  defendants,  the  Mclntyres,  for  a  loan  of 
£3000,  to  be  secured  by  mortgage.  He  wrote,  with  his  own  hand, 
a  deed  of  mortgage,  bearing  date  the  lOth  of  October,  1885, 
purporting  to  be  executed  by  Cameron,  he  himself  being  the 
subscribing  witness,  whose  attestation  is  required  by  the  statute. 
Upon  the  faith  of  that  document  the  Mclntyres  paid  the  money 
to  Cresswell,  who  forthwith  appropriated  it  to  his  own  purposes. 
When  they  presented  their  mortgage  for  registration,  the  regis- 
trar declined  to  enter  it  until  he  was  satisfied  that  the  Hugh 
Cameron  registered  as  proprietor  was  not  identical  with  a  person 
of  the  same  name  who  had  recently  been  made  bankrupt  They 
accordingly  obtained  from  Cresswell  a  statutory  declaration,  pm^ 
porting  to  be  sworn  by  his  client  Hugh  Cameron  before  himself, 
as  a  Commissioner  of  the  Supreme  Court  of  the  Colony  for  taking 
affidavits,  to  the  effect  that  the  declarant  had  neyer  been  made 
insolyent,  or  taken  the  benefit  of  any  Act  relating  to  bankruptcy 
or  insolvency.  Upon  production  of  that  evidence  the  registrar 
duly  entered  a  memorial  of  the  mortgage  in  the  folio  containing 
Hugh  Cameron's  certificate  of  title. 
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Mr.  Messer  returned  to  the  Colony  in  July,  1886,  when  these       J.  0. 
frauds  were  discovered,  and  Cresswell  absconded,  leaying  no       1891 
assets.    The  present  suit  was  then  brought  by  Mrs.  Messer  against       gibbs 
(1.)  the  registrar,  (2.)  the  Mclntyres,  as  mortgagees  of  Hugh 
Cameron,  and  (8.)  Cresswell.    It  prays  for  an  order  for  the  calling 
in  and  cancellation  of  the  certificates  in  name  of  Hugh  Cameron, 
and  also  for  the  issue  to  the  plaintiff  of  new  certificates  of  title, 
free  from  the  incumbrance  of  the  Mclntyres'  mortgage;  and 
alternatively,  in  the  event  of  the  mortgage  being  held  to  con- 
stitute a  valid  incumbrance  upon  her  title,  for  a  declaration  that 
the  plaintiff  shall  be  at  liberty  to  redeem,  and  that  the  moneys 
necessary  therefor  be  paid  by  the  registrar  out  of  the  assurance 
fund  created  by  the  Act. 

It  is  clear  that  the  registration  of  the  name  of  Hugh  Cameron, 
a  fictitious  and  non-existing  transferee,  cannot  impede  the  right 
of  the  true  owner  Mrs.  Messer,  who  has  been  thereby  defrauded, 
to  have  her  name  restored  to  the  register.  Accordingly,  in  the 
absence  of  Cresswell,  who  has  not  appeared  to  defend,  the  con- 
troversy between  the  litigant  parties  has  been  mainly,  if  not 
wholly,  confined  to  the  question  whether  the  mortgage  is  or  is 
not  an  incumbrance  affecting  Mrs.  Messer's  title.  If  the  mort- 
gage is  valid,  their  Lordships  see  no  reason  to  doubt  that  Mrs. 
Messer  has  been  deprived  of  an  interest  in  her  land,  in  conse- 
quence of  fraud,  within  the  meaning  of  sect.  144,  and  that,  Mling 
recovery  from  Cresswell  (against  whom  she  has  taken  all  the 
proceedings  which  the  clause  requires),  she  is  entitled  to  receive 
the  amount  payable  for  its  redemption  out  of  the  assurance  fund. 
On  the  other  hand,  if  the  mortgage  does  not  constitute  an  in- 
cumbrance upon  her  title,  Mrs.  Messer  will  obtain  a  full  measure 
of  relief,  and  can  have  no  claim  against  the  fund. 

Webb,  J.,  the  judge  of  the  first  instance,  sustained  the 
validity  of  the  mortgage,  but  ordered  that  the  plaintiff  should 
be  at  liberty  to  redeem,  and  that  the  defendant,  the  registrar, 
should  pay  to  her,  out  of  the  assurance  fund,  her  costs  of  the 
action,  all  moneys  from  time  to  time  paid  by  her  for  interest  in 
respect  of  the  mortgage,  and  also  aU  moneys  necessarily  paid  by 
her  for  principal,  interest,  and  costs  in  order  to  its  redemption. 
His  decision  was  affirmed  on  appeal  by  the  Full  Court,  with  the 
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J.  0.  variation  that  the  plaintiff  was  found  liable  in  costs  to  the 
1891  mortgagees,  to  be  added  to  her  own  costs  of  suit,  and  repaid  to 
O1BB8       her  by  the  registrar  out  of  the  assurance  fund. 

The  registrar  has  appealed  to  this  Board  from  the  judgment 
of  the  Full  Court.  In  the  course  of  the  argument  it  was  mam- 
tained,  on  his  behalf,  that  the  protection  giyen  by  the  statute  to 
proprietors  of  a  mere  interest  in  land,  such  as  is  created  by  a 
statutory  mortgage,  which  does  not  operate  as  a  transfer  of  the 
legal  estate,  is  less  extensiye  than  the  protection  afforded  to  pro- 
prietors of  the  land  itselfl  Their  Lordships  do  not  find  it  neces- 
sary to  determine  that  pointy  although,  prima  facie,  it  does  appear 
to  have  been  the  intention  of  the  Act  to  confer  the  same  kind 
and  degree  of  security  upon  all  persons  who,  transacting  in 
reliance  on  the  register,  acquire  either  proprietary  rights  or  mere 
interests  in  land,  in  good  fiedth  and  for  valuable  consideration. 
They  assume,  for  the  purposes  of  this  case,  that  the  statute,  in 
that  respect,  makes  no  distinction  between  these  two  classes  of 
proprietors ;  and  that  the  Mclntyres'  mortgage  is  not  liable  to 
impeachment  upon  grounds  which  would  have  been  unavailing 
against  a  transfer  of  the  land  obtained  by  them,  in  similar 
circumstances,  from  the  same  author. 

Their  Lordships  do  not  propose  to  criticise  in  detail  the 
various  enactments  of  the  statute  relating  to  the  validity  of 
registered  rights.  The  main  object  of  the  Act,  and  the  legis* 
lative  scheme  for  the  attainment  of  that  object,  appear  to  them 
to  be  equally  plain.  The  object  is  to  save  persons  dealing  with 
registered  proprietors  from  the  trouble  and  expense  of  going 
behind  the  register,  in  order  to  investigate  the  history  of  their 
author's  title,  and  to  satisfy  themselves  of  its  validity.  That 
end  is  accomplished  by  providing  that  every  one  who  purchases, 
in  bona  fide  and  for  value,  from  a  registered  proprietor,  and 
enters  his  deed  of  transfer  or  mortgage  on  the  register,  shall 
^thereby  acquire  an  indefeasible  rights  notwithstanding  the  in- 
firmity of  his  author's  title.  In  the  present  case,  if  Hugh 
Cameron  had  been  a  real  person  whose  name  was  fraudulently 
registered  by  Cresswell,  his  certificates  of  title,  so  long  as  he 
remained  undivested  by  the  issue  of  new  certificates  to  a  bona 
fide  transferee,  would    have  been  liable  to  cancellation  at  the 
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instance  of  Mrs.  Messer ;  but  a  mortgage  executed  by  Cameron       J.  0. 
himself,  in  the  knowledge  of  Cresswell's  fraud,  would  have  con-       1891 
stitnted  a  yalid  incumbrance  in  favour  of  a  bona  fide  mortgagee.       Gibbs 
The  protection  which  the  statute  gives  to  persons  transacting      mbsbxb. 

on  the  faith  of  the  register  is,  by  its  terms,  limited  to  those  who        

actually  deal  with  and  derive  right  from  a  proprietor  whose 
name  is  upon  thla  register.  Those  who  deal,  not  with  the 
registered  proprietor,  but  with  a  forger  who  uses  his  name,  do 
not  transact  on  the  faith  of  the  register ;  and  they  cannot  by 
legistiation  of  a  forged  deed  acquire  a  valid  title  in  their  own 
person,  although  the  fact  of  their  being  registered  will  enable 
them  to  pass  a  valid  right  to  third  parties  who  purchase  from 
them  in  good  faith  and  for  onerous  consideration. 

The  difficulty  which  the  mortgagees  in  this  case  have  to 
encounter  arises  from  the  circumstance  that  Hugh  Cameron  was, 
as  Mr.  Justice  Webb  aptly  describes  him,  a  ''myth.''  His  was 
the  only  name  on  the  register,  and,  having  no  existence,  he 
oould  neither  execute  a  transfer  nor  a  mortgage.  The  mort- 
gagees have  endeavoured  to  surmount  that  difficulty  by  arguing 
that,  in  the  circumstances  of  the  case,  Cresswell  must  be  held  to 
have  been  de  jure,  if  not  de  fsbcto,  the  proprietor  t^hose  name  was 
on  the  register,  and  that  their  mortgage,  executed  by  him  in 
the  name  of  Hugh  Cameron,  is,  therefore,  as  valid  as  if  Cresswell's 
own  name  had  been  on  the  register,  and  he,  and  not  Cameron, 
had  been  the  apparent  mortgagor.  That  argument  found  favour 
with  both  Courts  below. 

The  views  entertained  by  the  learned  Judges  have,  been  very 
clearly  explained  by  Mr.  Justice  A'Beckett,  who,  in  delivering  the 
judgment  of  the  full  bench,  said : — '*  We,  therefore,  feel  no  doubt 
that  the  certificate  of  title  on  which  the  mortgagees  advanced 
their  money,  though  brought  into  existence  by  the  forgery  of 
the  defendant  Cresswell,  was  as  efficacious  in  their  favour  as  if 
it  had  issued  upon  an  honest  and  regular  transaction.  That 
certificate  described  Hugh  Cameron  as  the  proprietor,  and  the 
mortgagees  had  the  right  to  rely  upon  the  certificate  as  evidence 
of  his  title  to  an  indefeasible  estate  in  the  land  mortgaged  to 
tiiem.  It  now  appears  that  no  such  person  as  Mr.  Hugh  Cameron 
described  in  the  certificate  in  fact  existed ;  and  the  appellants 
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J.  C.  contend  that  a  mortgage  purporting  to  be  by  this  fictitious 
1891  person,  and  affecting  land  alleged  to  be  his,  is  a  mortgage  of  a 
QiBBs  non-existent  interest — a  mere  abstraction  which  cannot  derogate 
M»^.  from  the  rights  of  the  true  owner — and  that  the  mortgage  is 
therefore  worthless.  This  contention  appears  to  us  to  be 
answered  by  the  view  put  forward  in  the  statement  of  claim 
inferentially  admitted  by  the  Begistrar  of  Titles,  and  sustained 
by  the  evidence,  that  Charles  James  Oresswell  had,  for  the 
purpose  of  dealing  with  this  land,  assumed  the  name  of  Hugh 
Cameron.  It  was  he  who  signed  the  transfer  to  Hugh  Cameron 
as  transferee,  and  who  signed  the  mortgage  to  the  Defendants 
Mclntyre  as  mortgagor,  and  he  produced  the  certificate  of  title 
of  Hugh",  Cameron  for  the  purpose  of  haying  the  mortgage 
registered  upon  it.  Upon  these  facts  we  think  that,  in  favour 
of  the  mortgagees,  he  should  be  regarded  as  the  proprietor  of 
the  land  with  whom  they  dealt,  on  the  faith  of  the  certificate 
evidencing  his  title." 

The  opinion  thus  expressed  appears  to  recognise  the  principle 
that  a  mortgagee,  advancing  his  money  on  the  faith  of  the 
register,  cannot  get  a  good  security  for  himself  except  by  trans- 
acting with  the  person  who,  according  to  the  register,  is  the 
proprietor  having  title  to  create  the  incumbrance.  So  far  their 
Lordships  agree;  but  they  do  not  concur  in  the  inferences 
which  the  learned  judges  have  drawn  from  the  facts  in  evidence, 
with  respect  to  the  position  of  Cresswell  throughout  these  trans- 
actions, and  his  true  relation  to  the  name  entered  on  the  register 
as  that  of  the  proprietor.  They  are  unable,  upon  the  facts 
proved,  to  affirm  that  Cresswell  "  assumed^"  the  name  of  Hugh 
Cameron  for  the  purpose  of  dealing  with  Mrs.  Messer's  land.  A 
man  cannot,  with  any  propriety,  be  said  to  assume  a  name,  or 
in  other  words  an  alias,  unless  he  acts  personally  under  that 
name,  or  asserts  it  to  be  his  own  designation.  Nothing  could 
be  farther  from  CressweU's  purpose  than  his  assumption  of  the 
name  of  Hugh  Cameron ;  on  the  contrary,  the  mainspring  of  his 
fraudulent  device  consisted  in  representing  Hugh  Cameron  to  be 
a  real  person,  a  grazier,  who  had  no  connection  with  himaelf 
beyond  that  of  an  ordinary  client.  In  pursuance  of  that  deyioe 
he  professed  to  transact  with  the  Mclntyres  in  the  capacity  of 
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Cameron's  law  agents  he  attested  what  purported  to  be  Cameron's       J.  0. 
signature  to  their  deed  of  mortgage^  and  he  gave  them  a       issi 
document,  used  by  them  in  order  to  obtain  registration  of  their       gibb& 
right,  which  bore  that  Hugh  Cameron  had  appeared  personally 
before  him,  and  had  signed  the  document  in  his  presence,  after 
making  oath  to  the  yerity  of  its  contents.    The  Mclntyres  must, 
in  these  circumstances,  haye  understood  Cresswell  and  Hugh 
Cameron  to  be  distinct  indiyidualities.    They  nowhere  allege 
the  contrary;    and  if  they  had  eyen  suspected    that  Hugh 
Cameron  was  only  another  name  for  .Cresswell,  they  would  not 
haye  been  justified  in  completing  the  transaction  without  in- 
quiry.   The  Mclntyres  cannot,  therefore,  as  matter  of  fact,  be 
held  to  haye  dealt  on  the  faith  of  the  certificate  as  eyidencing 
the  proprietary  title  of  Cresswell. 

The  truth  is  that  Hugh  Cameron  was  in  no  sense  an  alias  of 

Cresswell's,  but  a  fiction  or  puppet  created  by  him,  in  order  that 

it  might  appear  to  be  an  indiyidual  haying  a  separate  and 

independent  existence.    The  reasoning  of  the  learned  Judges 

fails  to  appreciate  the  difference  between  these  two  things.    If 

Cresswell  had,  as  they  say  he  did,  '^ assumed"  the  name  of 

Hugh  Cameron,  and  had  used  it  fraudulently,  he  would  not 

haye  been  a  forger.    His  fraud,  in  that  case,  would  haye  lain  in 

the  representation  that  Hugh  Cameron  was  his  own  designation, 

and  he  would,  no  doubt,  haye  been  amenable  to  the  criminal 

law,  in  respect  of  such  fraud.     But,  in  first   registering    a 

fictitious  Hugh  Cameron  as  proprietor  of  the  land,  and  then 

executing  and  deliyering  a  mortgage  in  the  name  of  Hugh 

Cameron,  Cresswell  represented  the  mortgagor  to  be  a  person 

other  than  himself,  and  committed  the  crime  of  forgery.    The 

real   character  of  the  criminal  acts  perpetrated  by  Cresswell 

differs  in  no  respect  from  what  it  would  haye  been,  had  Hugh 

Cameron  been  a  real  person,  whose  name  was  put  upon  the 

register  by  him,  and  used  by  him  in  a  forged  deed  creating  an 

incumbrance. 

Although  a  forged  transfer  or  mortgage,  which  is  yoid  at 

common  law,  will,  when  duly  entered  on  the  register,  become 

the  root  of  a  yalid  title,  in  a  bona  fide  purchaser  by  force  of  the 

statute,  there  is  no  enactment  which  makes  indefeasible  the 

Voi^  I.  1891.  8  S 
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J.  C.       registered  right  of  the  transferee  or  mortgagee  under  a  null 
1891        deed.     The  Mclntyres   cannot  bring   themselves   within  the 
^^8       protection  of  the  statute,  because  the  mortgage  which  they  put 
MisBEB      ^P^^  *^^  register  is  a  nullity.    The  result  is  unfortunate,  but 
—        it  is  due  to  their  having  dealt,  not  with  a  registered  proprietor, 
but  with  an  agent  and  forger,  whose  name  was  not  on  the 
register,  in  reliance  upon  his  honesty.    In  the  opinion  of  their 
Lordships,  the  duty  of  ascertaining  the  identity  of  the  principal 
for  whom  an  agent  professes  to  act  with  the  person  who  stands 
on  the  register  as  proprietor,  and  of  seeing  that  they  get  a 
genuine  deed  executed  by  that  principal,  rests  with  the  mort- 
gagees themselves ;  and  if  they  accept  a  forgery  they  must  bear 
the  consequences. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  reverse 
both  judgments  below,  and,  in  lieu  thereof,  (1)  to  declare  that 
the  mortgage  purporting  to  be  executed  by  Hugh  Cameron  to 
the  Defendants  McSntyre  is  invalid,  and  does  not  constitute  an 
incumbrance  upon  the  title  of  the  Plaintiff  Mrs.  Messer ;  (2)  to 
direct  the  Defendant  Bichard  Gibbe  to  cancel  the  two  certificates 
of  title  issued  in  the  name  of  Hugh  Cameron  and  entered  in 
folios  346,585  and  346,586  of  the  register  book,  vol.  1,733,  and 
also  the  memorial  of  the  said  mortgage  entered  in  these  folios, 
and  to  substitute  therefor  two  certificates  of  title,  to  the  same 
lands  respectively,  in  the  name  of  the  Plaintiff;  (3)  to  order 
the  Defendants  Mclntyre  to  pay  to  the  Plaintiff  her  costs  of 
suit  in  both  Courts  below ;  (4)  to  order  the  Defendant  Charles 
James  Cresswell  to  pay  to  the  Defendant  Bichard  Gibbs  his 
costs  in  those  Courts,  and  here,  and  also  to  pay  to  the  Defen- 
dants Mclntyre  all  such  costs,  either  incurred  by  them,  or  paid 
by  them  to  the  Plaintiff  as  hereby  provided.  The  Defendants 
Mclntyre  must  pay  to  the  Plaintiff  Mrs.  Messer  her  costs  of 
this  appeal. 

Solicitors  for  Appellant :  Freshfields  dt  WiUiams. 

Solicitors  for  Bespondent  Messer :  St.  Barbe^  Sladen,  dt  Wing. 

Solicitors  for  Bespondents  McLityre :  Watson  dt  Mallesan. 
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Feb.  3,  14. 


[PBIVY  COUNCIL.] 

THE  OWNEES  OF  S.S.  "PLEIADES")  J.O.* 

AND  EDWAKD  PAGE  (Masteb)   .  J  ^®^^^^™'   i^ 

AND 

JOSEPH  PAGE  (Mastee)  AND  OWNERS)     ^ 
OP  S.S.  "JANE"  AND  LESSER      .     ./    ^^^"*^"^*»- 

ON  APPEAL  FROM  THE  VICE-ADMIBALTY  COURT  AT  GIBRALTAR. 

CoUinon — Practice — Issue  as  to  ContribtUory  Fault  must  he  first  raised  in  (he 

Lower  Court. 

Where  in  a  case  of  coUision  no  suggestion  has  been  made  in  the  plead- 
ings and  evidence  by  either  party  that  in  the  event  of  their  vessel  being 
found  to  be  in  the  wrong,  there  was  contributory  fault  on  the  part  of  the 
other  vessel : — 

Eddj  that  the  vessel  shewn  to  have  been  at  fault  by  reason  of  her  failure 
to  keep  out  of  the  way  could  not  be  allowed  to  raise  the  question  for  the 
first  time  in  the  final  Court  of  Appeal  whether  the  other  vessel  was  not 
also  in  fault  from  failure  to  comply  with  art  18  of  the  Regulations. 

The  Tasmania  (15  App.  Cas.  223)  followed. 

Appeal  from  a  decree  of  the  Judge  of  the  Vice- Admiralty 
Court  (Oct.  ly  1889)  in  consolidated  actions  brought  by  the 
respondents  against  the  appellants,  and  by  the  appellants  against 
the  respondents,  for  damages  arising  out  of  a  collision  between  ' 
the  respondents'  vessel  the  Jane  and  the  appellants'  vessel  the 
Pleiades^  which  occurred  oflf  Europa  Point,  Gibraltar,  on  the  3rd 
of  August,  1889, 

There  were  in  all  three  actions.  Those  by  the  appellant,  the 
master  of  the  Pleiades^  against  the  Jane  and  her  freight,  and  by 
the  respondent,  the  master  of  the  Jar^y  against  the  Pleiades  and 
her  freight,  were  consolidated  by  an  order  of  Court. 

Subsequently,  by  consent,  an  action  brought  by  the  respondent 
Lesser,  the  owner  of  the  cargo  of  the  Janey  against  the  Pleiades 
and  freight,  was  consolidated  with  the  two  other  actions. 

The  judge  found  the  Pleiades  solely  to  blame  for  the  collision, 

*  Present :— Lord  Watboh,  Loud  Mosbis,  and  Snt  Rioh^ad  Cough. 

3  S2 
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J.  0.       and  condemned  her  in  damages  and  costs,  subject  to  a  refeience 
1891        to  the  Registrar  and  merchants. 


O'WKEBs  or 
B.s.  **PtEiA-      Myhurffhy  Q.C.,  and  Baikes,  for  the  appellants,  contended  that 

Pagb       the  collision  was  wholly  caused  by  the  Jane.    She  was  improperlj^ 

(Mabtkr)     j^j  negligently  navigated,  altered  her  course  improperly  and 

Page       without  necessity,  and  in  violation  of  art  22  of  the  Begula- 

(MaBTEB)  AM)  ° 

0WEB8  0F   tions,  and  of  good  seamanship.    She  also  violated  art.  18,  by 

88  "Jane**       .  .  '     "^ 

AND  Lessee,  failing  to  reverse  her  engines,  and  was  proceeding  at  full  speed 
""^  at  the  time  of  the  collision.  At  the  least  there  was,  in  this  latter 
respect  especially,  contributory  negligence  or  fault  on  the  part 
of  the  Jane.  [Lobd  Watson  referred  to  The  Tasmania  (1).] 
[Reference  was  made  to  The  Beryl  (2) ;  The  Memnon  (3) ;  The- 
James  (4).] 

Sir  Walter  FhilUmore,  Q.C.,  and  AipinaU,  for  the  respondenta 
Page  and  the  owner  of  the  Jane,  were  not  heard. 

1891  The  judgment  of  their  Lordships  was  delivered  by 

Feb.  14. 

—       Lobd  Watson  : — 

This  is  an  appeal  by  the  owners  and  master  of  the  steamship 
Pleiudea  from  a  judgment  of  the  Vice-Admiralty  Court  of 
Gibraltar,  in  three  consolidated  suits,  arising  out  of  a  collisioi> 
between  their  vessel  and  the  steamship  Jane.  Two  of  these  are 
cross-actions  of  damage  by  the  respective  masters,  and  the  third 
an  action  by  the  owner  of  the  Jane*8  cargo  against  the  Pleiades^ 
and  freight.  The  learned  judge  of  the  Vice-Admiralty  Court 
found  that  the  Pleiades  alone  was  to  blame  for  the  disaster ;  and 
he  has  disposed  of  each  action  in  accordance  with  that  finding. 

The  collision  occurred  between  4.30  and  5  P.M.  on  the  3rd  of 
August,  1889,  in  broad  daylight  and  in  calm,  fine  weather,  about 
a  quarter  of  a  mile  to  the  southward  of  Europa  Point  Light- 
house. The  vessels  appear  to  have  first  sighted  each  other  when 
th^ey  were  from  three  to  four  miles  apart.  The  Pleiades  was  then 
entering  the  Mediterranean  on  an  E.  ^  N.  course,  at  a  speed  of 
10  knots  per  hour.     The  Jane  was  making  tor  the  port  of 

(1)  15  App.  Gas.  223.  (3)  6  Asp.  Mar.  Law  Gas.  p.  488. 

(2)  9  P.  D.  137.  (4)  10  Moo.  P.  0. 162. 
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"Oibraltar,  on  a  crossing  course  N.W.  by  W.,  at  the  rate  of  7i       J.  c. 
knotB.    Each  yessel  kept  its  course  without  alteration  of  speed,       i89i 
•until  they  came  within  400  or  500  yards  of  each  other.    So  far   qtokTs  op 
there  is  no  material  discrepancy  between  the  accounts  given  by  ^'^\^^^' 
the  witnesses  on  either  side ;  but  there  is  some  conflict  of  evi-       p^gb 
dence  as  to  subsequent  eyents*    On  reaching  the  point  already         v. 
indicated,  the  Pleiades  ported  her  helm,  which  carried  her  half  ^^^aTBB)AKD 
«  point  to  starboard  before  actual  collision,  and  signalled  the  J^^^^^^n 
manoeuyre  by  two  blasts  of  her  whistle ;  whilst  the  Jane  ported,  and  Lesssb. 
with  the  effect  (due  apparently  to  her  haying  no  keel)  of  bring-       "^ 
tng  her  head  five  points  to  starboard  at  the  time  of  collision. 
When  she  altered  her  helm,  the  Pleiades  first  stopped  and  shortly 
•after  reversed  her  engines ;  but  there  must  have  been  consider- 
able way  upon  her  at  the  moment  of  collision,  because  her  master 
states  "  it  would  take  nine  or  ten  minutes  to  stop  way  from  full 
speed  ahead."    When  the  Jane  ported,  she  first  stopped  and  then 
went  full  speed  ahead.    The  collision  took  place  in  a  very  short 
time,  apparently  not  more  than  from  one  to  two  minutes  after  the 
first  change  of  helm,  the  stem  of  the  Pleiades  striking  the  port 
«ide  of  the  Jane  nearly  at  right  angles,  abaft  her  main  rigging. 

The  witnesses  differ  as  to  the  sequence  of  these  events.  Those 
of  the  Pleiades  assert  that  her  change  of  helm  was  not  made  until 
the  Jane  had  ported,  and  that  it  was  necessitated  by  the  action  of 
the  Jane.  Those  examined  for  the  Jane  state  that  she  altered 
her  course  after,  and  in  consequence  of  the  Pleiades  having  inti- 
mated that  she  was  starboarding.  The  learned  judge  of  the 
Ck>art  below,  before  whom  all  the  principal  witnesses  were 
examined,  gave  credit  to  the  version  told  by  the  witnesses  from 
the  Jane,  and  their  Lordships  see  no  reason  to  differ  from  his 
^conclusion. 

The  only  case  made  by  the  appellants  in  their  pleadings  and 
IB  their  evidence  was,  that  both  ships  ought  to  have  maintained 
iheir  original  courses,  with  unaltered  speed,  in  which  case  there 
would  have  been  no  risk  of  collision,  and  that  the  collision 
which  ensued  was  entirely  o?mig  to  the  Jane*s  departure  from 
het  original  course.  In  their  preliminary  act,  they  state  that 
^the  collision  was  caused  through  the  steamship  Jane  not 
keeping  her  course :  arts.  16  and  22."     The  case  presented 
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J.  0.       on  the  other  side  was  that  the  Pleiades  occasioned  the  collision 

1891        by  failing  to  observe  art.  16,  and  keep  out  of  the  way  of  the 

OwNBBsoF   «^<=^^;   that  the  Jane  ported  because  the  starboarding  of  the 

^DM ''^ATO "  -P'^^*^*^  indicated  that  she  had  determined  to  disobey  the  rule 

Page       inculcated  by  art.  16;  and  that  the  result  of  her  disobedience 

\v.         was  to  render  collision  inevitable.    It  was  not  suggested  by 

(Maotb)  AMD  ©itli^r  party  that,  in  the  event  of  their  vessel  being  found  to 

88^ "j^^'**  have  been  in  the  wrong,  there  was  contributory  fault  on  the 

abdLesbeb.  part  of    the  other  .vessel,  which  would  imply  joint  respon" 

sibility. 

Their  Lordships  have  no  hesitation  in  holding  that  the 
decision  of  the  Yice-Admiralty  Court  upon  the  issues  submitted 
to  it  was  fully  justified  by  the  evidence.  They  have,  with  the 
assistance  of  their  assessors,  formed  a  clear  opinion  (1.)  that,  if 
both  vessels  had  continued  on  their  original  courses,  with  un- 
abated speed,  to  the  point  of  intersection  of  these  courses, 
there  would  have  been  imminent  danger  of  collision ;  (2.)  that 
the  attempt  of  the  Pleiades  to  pursue  her  original  course  was 
in  plain  violation  of  the  16th  article  of  the  Begulations ;  and 
that,  having  regard  to  the  proximity  of  Europa  Point  on  the 
one  hand  and  the  abundance  of  sea^room  on  the  other,  an 
endeavour  to  pass  ahead  of  the  Jane  was  an  improper  and 
unseamanlike  manoeuvre  ;  and  (3.)  that  up  to  the  time  when  she 
starboarded  the  Pleiades  could,  by  porting  and  directing  her 
course  to  starboard,  have  complied  with  the  Begulations,  and 
passed  astern  of  the  Jane  without  involving  risk  of  collision. 

On  the  argument  of  this  appeal,  counsel  for  the  Pleiades 
maintained  for  the  first  time  that,  assuming  her  to  have  been 
culpable  by  reason  of  her  failure  to  keep  out  of  the  way,  the 
Jane  was  also  in  fault,  and  ought  to  be  jointly  condemned  in 
damages,  in  consequence  of  her  failure  to  comply  with  the 
18th  article  of  the  Begulations.  If  the  argument  were  admis- 
sible at  this  stage  of  the  proceedings,  it  would  raise  the  very 
serious  question  whether  the  Ja/ne  was  justified  in  steaming 
ahead  instead  of  reversing  when  it  became  apparent  that  a 
collision  was  unavoidable ;  and  the  onus  of  shewing  that  her 
action  was  justifiable  would  undoubtedly  rest  upon  the  Jane. 
Upon  the  merits  of  the  argument,  their  Lordships  purposely 
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refrain  from  expressing  any  opinion  in  the  present  condition        J.  C. 
of  the  evidence.     They  did  not  call  upon  the   respondents*        1891 
counsel  for  a  reply,  because  they  were    satisfied,   upon    the    ownbbb  op 
appellants'  own  shewing,  that  they  ought  not  to  entertain  the  ^'^^q^^^' 
question.    The  point  was  not  taken  in  the  Court  below,  where    ^  J^^®^  ^ 
no  reference  was  made  to  the  18th  article  either  in  the  pre-         v, 
liminary  acts,  the  pleadings,  the  evidence,  or  in  the  argument.  (Mabtkr)and 
The  evidence  upon  which  the  contention  is  now  based  was  q^^^j^^** 
elicited  from  the  witnesses  in  loose  and  general  terms,  not  for  and  Lessbb. 
the  purpose  of  ascertaining  the  precise  state  of  the  facts,  but 
simply  by  way  of  narrative.    The  master  of  the  Jane  was  asked 
on  cross-examination  why  he  ported  his  helm ;  but  not  a  single 
question  was  put  to  any  of  the  Jane's  witnesses  in  regard  to  her 
going  ahead  instead  of  reversing.    In  these  circumstances,  their 
Lordships  are  not  satisfied  that  they  have  before  them — to  use 
the  language  of  Lord  Herschell  in  The  Tasmania  (1) — "  all  the 
facts  bearing  upon  the  new  contention,  as  completely  as  would 
have  been  the  case  if  the  controversy  had  arisen  at  the  trial ; 
and  next,  that  no  satisfactory  explanation  could   have    been 
offered  by  those  whose  conduct  is  impugned  if  an  opportunity 
for  explanation  had  been  afforded  them  when  in  the  witness- 
box." 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
to  aflSrm  the  judgment  appealed  from.  The  appellants  must 
pay  to  the  respondents,  who  have  appeared,  their  costs  of  this 
appeal. 

Solicitors  for  appellants :  Wdltons,  Johnson,  &  Bvhh. 
Solicitors  for  respondents :  Thomas  Cooper  &  Co. 
(1)  15  App.  Cas.  226. 
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[PBIVY  COUNCIL] 
J.O.*       DE  MESTEE  and  Another Plaintiffs; 

18»1                                                                                            AND 
^^6^,20.    WEST  AND  OtHEBS DEFENDANTS. 

ON  APPEAL  FROM  THE   SUPREME   COURT  OF  NEW  SOUTH 

WALES. 

Marriage  SeUlement — Limitation  in  favour  of  Volunteers — Subtequent 
Conveyance  by  Settlor. 

A  limitation  in  a  marriage  settlement  in  favour  of  the  settlor's  ill^iti- 
mate  child  and  his  issue,  not  being  within  the  marriage  consideration,  may 
be  defeated  by  a  subsequent  conveyance  by  the  settlor  to  a  purchaser  for 
value;  unless  such  result  would  involve  the  defeat  of  other  limitations 
within  the  marriage  consideration.  Special  agreement  between  the  parties 
thereto  in  favour  of  the  limitation,  acceptance  by  one  of  the  parties  of 
different  interests  in  the  settled  property  from  those  which  the  law  would 
have  given,  omission  to  provide  therein  for  all  or  some  of  the  issue  of  the 
marriage,  are  insufficient  to  support  such  limitation  against  a  purchaser 
for  value. 

Mackie  v.  Herhertson  (9  App.  Cas.  d03)  approved. 

Clarke  v.  Wright  (6  H.  &  N.  849)  dissented  from. 

Newstead  v.  SearUs  (1  Atk.  264),  and  Clayton  v.  Lord  Wilton  (6  M.  &  S. 
67)  explained. 

Appeal  from  a  decree  of  the  Supreme  Court  (March   11, 
1889). 

The  appellants'  statement  of  claim,  which  was  dated  the  29th 
of  March,  1888,  claimed  in  substance  that  the  trusts  of  a  certain 
settlement  of  the  16th  of  March,  1838,  might  be  declared  and 
established,  and  that  the  appellant,  Mrs.  De  Mestre,  might  be 
declared,  after  the  death  of  the  respondent  Harriet  Sherwin,  to 
one-fifth  of  certain  lands  comprised  in  the  settlement.  The 
question  between  the  parties  was  whether  George  Taylor  Bowe 
(the  father  of  Mrs.  De  Mestre)  was  within  the  consideration  for 
the  settlement,  or  whether  (as  the  Court  below  decided)  the 
settlement  was  a  voluntary  one  as  regards  the  interest  taken  by 
him  under  the  settlement. 

*  Freaent: — ^The  Eabl  of  Selborne,  Lobd  Watson,  Lobd  Hobhouse,  and 
Lord  Field. 
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The  settlement  in  question  had  been  lost.    But  the  Court       J.  C. 
held  it  as  proyed  to  have  been  made,  on  the  marriage  of  Harriet       I89i 
Sherwin  with  Thomas  Deane  Rowe,  between  William  Henry  DeMestbe 
Moore  of  the  first  part ;  Harriet  Sherwin,  then  Harriet  Hanks,      wsffr. 
of  the  second  part ;  Thomas  Deane  Eowe  of  the  third  part ;  and       ~~* 
W.  W.  T,  Dowling  of  the  fourth  part.    Thereby  two  parcels  of 
land  in  New  South  Wales,  the  property  of  Harriet  Hanks,  were 
settled  after  the  marriage  to  the  use  of  herself  for  life,  then  to 
the  use  of  T.  D.  Bowe  for  life,  and  after  the  death  of  the  survivor 
of  them  to  the  use  of  the  said  George  Taylor  Bowe,  their  illegi- 
timate son,  for  life,  and  after  his  death  to  the  use  of  all  the 
children  of  the  said  George  Taylor  Bowe  as  tenants  in  common 
in  fee.    The  two  parcels  of  land  had  been  granted  in  fee  simple 
to  Harriet  Hanks  by  the  Government  in  1831,  conditionally  on 
payment  of  certain  yearly  quit  rents,  and  on  the  erection  by 
her  or  her  heirs  and  assigns  of  permanent  dwelling-houses,  stores, 
or  other  suitable  buildings,  and  on  the  construction  of  drains, 
and  on  conforming  to  the  Gt)vemment  regulations  for  the  time 


At  the  date  of  the  settlement  George  Taylor  Bowe  was 
unmarried,  and  an  infant  fifteen  years  old.  The  marriage  took 
place  on  the  17th  of  March,  1838 ;  Thomas  Deane  Bowe  died  on 
the  20th  of  November,  1838 ;  Harriet  Bowe  married  William 
Sherwin  (since  deceased)  in  1839.  George  Taylor  Bowe  died  in 
1859,  having  in  1847  married  the  appellant  Phoebe  Bowe,  and 
having  had  six  children,  viz.,  the  appellant  Mrs.  De  Mestre,  two 
who  died  intestate  and  whose  interests  were  represented  by  their 
mother,  and  three  who  assigned  their  interests  to  the  respondent 
Harriet  Sherwin. 

In  1848  Mr.  and  Mrs.  Sherwin  and  George  Taylor  Bowe  mort- 
gaged the  said  two  pieces  of  land  to  Mrs.  West,  the  mother 
of  the  respondent  West ;  and  in  1853  the  same  parties  executed 
a  second  conveyance  of  the  same  property  for  the  purpose  of 
barring  and  defeating  every  estate  tail  at  law  or  in  equity  of 
the  conveying  parties. 

In  1869  Mrs.  West  executed  a  voluntary  conveyance  of  the 
said  lands  to  a  trustee  for  the  respondent  John  West. 

To  the  appellants'  statement  of  claim  the  respondent  Harriet 
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J.  a'       Sherwin  put  in  no  defence.    But  the  respondent  John  West 
1891        pleaded  that  if  the  settlement  of  1838  was  made  as  alleged,  it 
Db  MB8TBX   ^^  ft  voluntary  deed  liable  to  be  defeated  by  subsequent  sales  for 
WuT       ^^^^f  c^d  submitted  that  his  mother  was  a  purchaser  for  yalue 
without  notice  of  the  settlement  or  of  the  equities  of  the  appel- 
lants thereunder. 

The  primary  judge  in  equity  dismissed  the  appellants'  suit 
with  costs,  on  the  ground  that  the  ultimate  remainder  after  the 
life  of  the  said  Grearge  Taylor  Bowe  in  fayour  of  his  unborn 
children  was  voluntary,  and  as  such  had  been  avoided  by  the 
conveyance  for  value  to  Mrs.  West. 

Sir  Horace  Davey^  Q.C.y  and  Alexander  Toung^  for  the  appel- 
lants, contended  that  the  remainder  in  the  above  settlement 
contained  in  favour  of  the  children  of  George  Taylor  Eowe  was 
not  voluntary.  It  was  for  valuable  consideration  as  beiug  part 
of  the  marriage  contract.  Also  as  being  a  limitation  of  property 
held  under  onerous  conditions  as  to  which  liability  was  and  is 
attached;  the  performance  of  those  conditions  by  the  said 
children  being  a  sufficient  consideration  to  support  the  limita- 
tion in  their  favour.  The  settlement,  which  comprised  other 
property  than  that  claimed  by  West,  should  at  least  be  established 
as  against  the  respondent  Harriet  Sherwin.  George  Taylor 
Bowe  and  his  issue  were  under  the  circumstances  of  the  case 
within  its  consideration.  Beference  was  made  to  Dickenson  v. 
Wright  (1);  Clarhe  v.  WrigU  (2);  Oormick  v.  Trapaud  (3); 
Newstead  v.  SearUs  (4) ;  Clayton  v.  Lord  Wilton  (5) ;  Mackie  v. 
Herherison  (6) ;  Jenkins  v.  Keymis  (7) ;  In  re  Cameron  and  Wells  (8) ; 
Darfs  Vendors  and  Purchasers,  6th  ed.  p.  1012.  And  on  the 
subject  of  onerous  conditions,  see  Price  v.  Jenkins  (9). 

Bighy,  Q.O.,  and  O^Clare,  for  the  respondent  West,  contended 
that  the  decision  of  the  primary  judge  was  right.  The  appel- 
lants and  those  whom  they  represented,  were  volunteers  and  not 

(1)  5  H.  &  N.  401.  (6)  9  App.  Gas.  337. 

(2)  6  H.  &  N.  849.  (7)  1  Lev.  160,  237. 

(3)  6  Dow,  60.  (8)  37  Ch.  D.  32. 

(4)  1  Atk.  264.  •  (9)  4  Ch.  D.  483 ;  S.C.  5  Ch.  D. 
(6)  6  M.  &  S.  67 ;  8.0. 8  Madd.  302.  619. 
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within  the  consideration  or  contract  for  or  by  reason  of  which  J.  0. 

the  marriage  settlement  of  1838  was  executed.    Mrs.  West,  the  I89i 

mother  of  the  respondent,  was  a  subsequent  purchaser  for  yaluable  db  Mebtu 

consideration,  and  the  settlement  was  yoid  as  against  her  so  far  Yiin, 

as  regarded  the  limitation  therein  in  favour  of  the  children  of  

G.  T.  Bowe.    Beference  was  made  to  Johnson  v.  Legard  (I)  ; 
Sutton  V.  Chetwynd  (2) ;  In  re  Cameron  and  Wells  (3). 

Arthur  Young,  for  Mrs.  Sherwin  and  De  Mestre. 

Alexander  Young,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1891 

Eabl  Sblbobnb  :—  ^•^' 

Their  Lordships  have  considered  the  arguments  addressed  to 
them  in  this  case,  and  they  have  come  to  the  conclusion  that  it 
will  be  their  duty  to  advise  Her  Majesty  to  affirm  the  judgment 
appealed  from. 

It  is  unnecessary  to  go  into  the  history  of  the  law  upon  this 
subject.  The  general  rule  has  long  been  settled,  that  a  volun- 
tary conveyance,  even  though  from  the  most  honest  motives  and 
the  most  moral  considerations,  may  be  defeated,  according  to  the 
construction  which  has  been  placed  upon  the  statute  of  27  Eliz. 
c.  4,  by  a  subsequent  conveyance  to  a  purchaser  for  value  such  as 
was  made  in  this  case.  It  has  also  been  determined  in  a  manner 
which  it  would  be  too  late  now  to  attempt  to  review — in  the 
case,  amongst  others,  of  Sutton  v.  Chetwynd  (2) ;  and  in  the  Irish 
case  of  Cormick  v.  Trapaud  (4),  both  decided  by  the  House  oi 
Lords — ^that  this  rule  is  applicable  to  limitations  in  favour  oi 
volunteers  under  marriage  settlements.  Therefore,  as  the  law  is 
so  settled,  some  special  reason,  consistent  with  that  law,  must  be 
shewn  for  taking  any  particular  case  out  of  the  rule.  Whether 
their  Lordships  would  have  established  such  a  rule  had  the  matter 
been  new  is  not  the  question. 

The  case  which  has  been  mainly  relied  upon  as  an  authority 

(1)  3  Madd.  283;    S.C.  T.  &  R.  (2)  3Mer.249. 

281 ;  8.C.  6  M.  &  S.  60.  (3)  37  Ch.  D.  32. 

(4)  6  Dow,  60. 
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J.  0.       for  allowing  this  appeal  is  one  in  the  Court  of  Exchequer,  of 

1891        Dickenson  y.  Wright  (1),  which  was  affirmed  in  the  Court  of 

DbMestbb  Exchequer  Chamber  under  the  title  of  Clarke  v.  Wright  (2). 

Wmt.       Their  Lordships  probably  would  agree  that,  if  that  case  ought 

to  be  followed,  it  might  be  an  authority  in  support  of  the  present 

appeal.  But  they  observe  not  only  that  Lord  St.  Leonards,  in 
editions  of  his  book  on  Vendors  and  Purchasers,  later  than  Clarke 
¥•  Wright  (2),  but  subsequent  judges— Vice-Chancellor  Hall,  a 
great  judge  in  this  branch  of  the  law  especially,  and  the  present 
Lord  Justice  Kay — have  unfavourably  criticised  that  decision. 
And,  when  the  reasons  given  for  that  decision  and  the  state  of 
opinion  apparent  firom  the  report  of  what  took  place  in  the  Court 
of  Exchequer  Chamber  come  to  be  examined,  it  seems  to  their 
Lordships  impossible  that  it  can  be  supported.  In  the  Court  of 
Exchequer,  where  the  judgment  was  given  by  Baron  Channel!,  it 
is  apparent  that  the  Court  proceeded  upon  the  view  that  the 
case  of  Newstead  v.  Searles  (3)  was  an  authority  for  the  proposi- 
tion that  a  settlement,  by  a  widow  about  to  marry,  upon  her 
children  by  a  former  marriage  is  good  against  a  subsequent 
mortgagee,  putting  it  in  that  general  way,  without  any  reference 
to  any  more  special  reasons.  And  no  doubt,  if  that  had  been 
so,  it  would  have  been  difficult  to  resist  the  conclusion  drawn  by 
the  Court  of  Exchequer,  that  by  parity  of  reasoning  the  same 
rule  would  apply  in  favour  of  an  illegitimate  child.  Clayton  r. 
Lord  Wilton  (4)  was  also  referred  to  by  the  same  learned  judge  as 
having  determined  that  a  limitation  in  a  marriage  settlement  to 
the  children  of  a  possible  second  marriage  is  good,  without 
reference  to  special  circumstances.  Unless  the  view  so  taken  of 
those  previous  authorities  of  Newstead  v.  Searles  (3)  and  Clayton 
V.  Lord  Wilton  (4)  was  correct^  the  foundation  of  that  judgment 
fails. 

In  the  Court  of  Exchequer  Chamber  their  Lordships  find  a 
very  great  conflict  of  opinion  among  the  judges,  and  plainly  the 
majority  of  the  judges  would  have  been  for  reversing  the  judg- 
ment below  if  they  had  not  taken  the  same  view  of  Nef€stead 
V.  Searles  (3),  and  Clayton  v.  Lord  WiUon  (4),  which  was  taken 

(1)  5  H.  &  N.  401.  (3)  1  Atk.  264. 

(2)  6  H.  &  N.  849.  (4)  6  M.  &  S.  67. 
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by  Channelly  B.  No  doubt  two  very  learned  judges  in  that  J.  0. 
Courtf  Blackburn,  J.,  and  Willes,  J.,  put  the  case  upon  a  different  I89i 
ground,  and  endeavoored  to  explain  in  a  different  way  the  deMbstbb 
decisions  in  Newstead  y.  Searlee  (1),  and  Clayton  v.  Lord  Wilton  (2) ;  ^J^ 
the  ground  taken  by  them  being  apparently  this,  that  if  it  can  — 
be  inferred  from  circumstances  that  the  parties  had  specially  in 
view,  when  they  made  their  agreement,  provision  to  be  made  for 
persons  who  would  otherwise  have  been  volunteers,  they  were  no 
longer  volunteers,  because  it  was  a  matter  of  special  bargain, 
although  there  might  be  no  other  valuable  consideration  for  that 
agreement  than  the  marriage.  In  other  words,  that,  although 
prima  fade  provisions  in  favour  of  collaterals  in  marriage  settle* 
ments  were  not  within  the  marriage  consideration,  yet  they 
might  always  be  brought  within  it  if  the  parties  so  intended. 
No  other  authority  was  cited  in  favour  of  that  proposition ;  and, 
if  sound,  it  would  go  far  to  destroy  the  general  rule ;  for  it  is 
recited  in  almost  every  marriage  settlement  that  all  the  pro- 
visions made  by  it,  whether  for  the  parties  themselves  and  the 
issue  of  the  marriage,  or  for  anyone  else,  are  made  pursuant  to 
agreement  And  if,  as  Blackburn,  J.,  appears  to  have  thought, 
the  acceptance  by  a  husband  of  interests  in  his  wife's  property, 
different  from  those  which  the  law  would  have  given  him  if 
there  had  been  a  marriage  without  any  settlement,  would  be  a 
sufBcient  consideration  to  support  limitations  to  collaterals 
against  a  purchaser  for  value,  this,  or  something  equivalent,  may 
be  said  to  occur  in  every  case  in  which  any  property  of  the  wife 
is  brouglit  into  settlement.  Nor  do  their  Lordships  think  that 
the  omission  to  provide  in  a  marriage  settlement  for  all  or  some 
of  the  issue  of  the  marriage  can  operate  as  a  consideration  in 
favour  of  persons  provided  for  by  it  who  would  otherwise  be 
volunteers.  The  majority  of  the  judges,  in  Clarke  v.  Wright  (3), 
differed  from  Blackburn,  J.  on  these  points;  and  if  N&ivstead 
V.  8ea/rle8  (1),  and  Clayton  v.  Lord  WiUon  (2),  had  been  under- 
stood as  their  Lordships  understand  those  cases,  Clarke  v. 
Wright  (3)  would  not  have  been  decided  as  it  was. 
Under  those  circumstances  it  appears  to  their  Lordships  to  be 

(1)  1  Atk.  26i.  (2)  6  M.  &  S.  67. 

(3)  6  H.  tfe  N.  849. 
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J.  G.  their  duty  to  advise  Her  Majesty,  in  accordance  with  the  yiew 
1681  which  they  themselves  take  of  Newriead  v.  Searles  (1),  and  OlatfUm 
Db  ItecBs  ^'  -2^^  Wilton  (2),  and  which  was  taken  by  the  House  of  Lords 
^^  in  Maehie  v.  HerlerUon,  (3)  The  order  of  the  limitations  in 
—  both  those  cases  was  such,  that  the  limitations  which  were  not 
within  the  marriage  consideration  were  covered  by  those  which 
were,  so  that  those  which  were  within  the  marriage  consideration 
could  not  take  effect  in  the  form  and  manner  provided  by  the 
instrument  without  also  giving  effect  to  the  others.  It  was  on 
that  ground,  and  not  from  any  special  fiEkvour  to  provisions  for 
the  benefit  of  children  who  were  not  issue  of  the  marriage,  that 
their  Lordships  consider  both  those  cases  to  have  been  determined. 
If  similar  circumstances  should  occur  in  any  other  case,  it  may 
be  inferred  from  what  was  said  in  the  House  of  Lords  in  Madkie 
V.  Serlertson  (3),  that  the  same  principle  would  be  applied; 
and  indeed  the  principle  seems  to  be  dear ;  for  the  settlement 
in  any  such  case  could  not  be  defeated  without  defeating  the 
interests  of  children  unquestionably  within  the  consideration  of 
marriage.  There  is  no  authority  for  the  proposition  that  under 
the  statute  a  particular  limitation  can  be  picked  out  of  the 
middle  of  a  settlement,  or  the  shares  of  some  persons  who 
would  take  pcyri  pasmi  with  others  according  to  the  terms  of  the 
settlement  picked  out,  in  order  to  be  destroyed,  in  favour  of  a 
subsequent  purchaser ;  leaving  subsequent  or  concurrent  interests 
of  persons  who  were  within  the  consideration  of  marriage  under 
the  same  settlement  undisturbed. 

The  only  question  in  their  Lordships'  view  which  remains  is, 
whether  in  this  case  there  are  special  circqpistanoes  which  bring 
it  within  the  principle  of  Newskad  v.  Searlea  (1),  and  Clayton 
V.  Lord  Wilton  (2),  so  understood.  The  property  settled  was 
that  of  the  wife  only.  No  consideration,  except  that  of  marriage, 
proceeded  from  the  husband.  There  is  an  ultimate  limitation  of 
the  property  which  the  wife  is  herself  settling  to  her  heirs, 
subject  to  a  general  power  of  appointment,  not  in  favour  of  any 
particular  persons  within  the  marriage  consideration,  but  in 
those  general  forms  in  which  it  may  be  said  that  in  almost  all 

(1)  1  Atk.  264.  (2)  6.M.  &  S.  67. 

(3)  9  App.  Gas.  303. 
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settlements  the  ultimate  undisposed  of  and  unsettled  interest  is        J.  C, 
reseived  back  to  the  settlor,  or  subject  to  the  appointment  of  the        1891 
settlor.    It  seems  to  their  Lordships  impossible  to  hold,  that   DeMbstbb 
this  is  enough  to  bring  a  case  within  the  principle  of  Newstead       ^^ 

V.  Searles.  (1)     Then  does  the  interposed  provision  about  raising       

money  for  the  benefit  of  the  illegitimate  son  of  the  wife  during 
the  lifetime  of  the  husband  and  wife,  or  either  of  them,  make 
any  difference  ?  However  that  provision  ought  to  be  construed, 
it  was  only  a  power  to  raise  a  sum  not  exceeding  a  certain 
amount,  during  a  certain  period  of  time,  which  is  not  alleged  to 
have  l^en,  and  which  their  Lordships  must  assume  not  to  have 
been,  executed.  Their  Lordships  do  not  think  it  necessary  to 
determine  whether  Mr.  George  Taylor  Bowe,  the  illegitimate 
son,  could  have  insisted  on  the  exercise  of  that  power,  if  he  had 
claimed  to  have  it  executed  in  his  favour,  or  not.  He  is  dead, 
and  the  question  is  not  with  him ;  but  it  is  with  those  who  come 
last  in  the  order  of  the  settlement — ^his  issue.  It  was  not  for 
them  that  this  money  was  to  have  been  raised,  if  it  had  been 
raised  at  all.  No  doubt  if  it  had  been  raised  they  would  have 
had  an  ultimate  interest  in  it  under  the  settlement ;  but  in  the 
present  suit  no  claim  is  made  on  the  footing  that  it  ought  to 
have  been  raised.  Their  Lordships,  think,  therefore  that  there 
are  not  in  this  settlement  any  special  provisions  sufficient  to 
bring  it  within  Newstead  v.  Searlea  (1) ;  and  that  the  Court  below 
was  right  in  holding  the  case  to  fall  within  the  general  rule. 
The  appeal  must  therefore  be  dismissed,  and  their  liordships  will 
so  advise  Her  Majesty.  The  appellants  will  pay  to  the  respondent 
West  his  costs  of  this  appeal. 

Solicitors  for.  the  appellants :  WcUJcer,  Martineau  &  Co. 

Solicitors  for  the  respondent  West :  BvHonf  Teates,  Hart,  & 
Burton, 

Solicitors  for  the  respondents :  Sherwin  &  Be  Mestre ;  Waiker, 
Martineau  &  Go. 

(1)  1  Atk.  264. 
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[PRIVY  COUNCIL.] 
J.  c*      MUSGROVE Defendant; 

1890  AND 


March  18. 


Abr.13,14.  CHUN  TEEONG  TOT Plaintiff. 

19. 

1891  ON  APPEAL  PROM  THE  SUPREME  COURT  OF  VICTORIA. 

Law  of  Victoria — Chinese  Act,  1881,  «.  3 — Aliens — Collector  of  Customs. 

By  sect.  3  of  the  Victorian  Chinese  Act,  1881,  a  Chinese  immigrant  has 
no  legal  right  to  land  in  the  colony  until  a  sum  of  £10  has  been  paid  for 
him. 

Where  the  master  of  a  vessel  had  committed  an  offence  under  the  Act 
by  bringing  a  greater  number  of  Chinese  immigrants  Into  a  port  of  the 
colony  than  the  Act  allows : — 

Ileldf  that  the  collector  of  customs  was  under  no  legal  obligation  to 
accept  payment  tendered  by  the  master  on  behalf  of  any  such  immigrantsy 
nor  when  tendered  either  by  or  for  any  individual  immigrant : — 

Held,  further,  that  apart  from  the  Act,  an  alien  has  not  a  legal  right 
enforceable  by  action  to  enter  British  territory. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Not.  5^ 
1888). 

The  question  in  the  appeal  was  whether  the  Colonial  Goyem- 
ment,  as  representing  Her  Majesty,  had  power  to  prevent  the 
respondent,  a  Chinese  immigrant,  from  landing  on  the  shores  of 
the  colony  under  the  circumstances  averred  in  the  appellant's 
statement  of  defence,  which  is  recited  in  their  Lordship's  judg- 
ment. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

By  sect.  3  of  the  Chinese  Immigrants  Statute,  1865,  the  word 
"  immigrant "  is  defined  to  mean  any  male  adult  native  of  China 
or  its  dependencies  or  of  any  islands  in  the  Chinese  seas,  not  bom 
of  British  parents,  or  any  person  bom  of  Chinese  parents. 

By  sect.  2  of  the  Chinese  Act,  1881,  it  was  provided  that  if 
any  vessel  which  had  on  board  a  greater  number  of  immigrants 

*  Present: — ^The  Lobd  GhaKoellob,  Lord  Hobhoube,  Lobd  Hkbsghsli:., 
LoBD  Macnaghten,  Sib  Babites  Peaooce,  Sib  Richabd  Cough,  and  Mb.  Shani> 
(Lord  Shand). 
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than  in  the  proportion  of  one  such  immigrant  to  every  hundred       J.  €• 
tons  of  the  tonnage  of  such  vessel,  should  arrive  at  any  time  in       1891 
any  port  in  Victoria,  the  owner,  master,  or  charterer  of  such    muaobove 
vessel  should  be  liable  on  conviction  to  a  penalty  of  £100  for  ^^^  xbeonq 
each  immigrant  so  carried  in  excess  of  the  foregoing  limitation.         Toy. 

By  sect.  3  of  the  same  Act  it  was  enacted  that  before  any 
immigrant  arriving  from  parts  beyond  Victoria  shall  be  permitted 
to  land  from  any  vessel  at  any  port  or  place  in  Victoria,  and 
before  making  any  entry  at  the  customs,  the  master  of  the  vessel 
by  which  such  immigrant  shall  so  arrive  shall  pay  to  the  col- 
lector or  other  principal  officer  of  customs  the  sum  of  £10  for 
every  such  immigrant,  and  that  no  entry  shall  be  deemed  to  have 
any  legal  effect  until  such  payment  shall  have  been  made,  and 
such  immigrant  for  whom  such  sum  has  been  paid  shall  receive 
from  the  said  collector  or  other  principal  officer  a  certificate  to 
that  effect.  The  "  entry  "  referred  to  in  this  section  is  the  report, 
which,  by  the  40th  section  of  the  Customs  Act,  1857  (Act  No.  13), 
the  master  of  every  vessel  is  required  to  make  before  bulk  is 
broken. 

The  respondent,  in  his  statement  of  claim,  alleged  that  he 
arrived  in  the  port  of  Melbourne  on  the  27th  of  April,  1888,  on 
board  the  British  ship  Afghan^  and  that  the  master  of  that  vessel, 
in  respect  of  the  plaintiff,  offered  to  pay,  and  was  always  ready 
and  willing  to  pay,  to  the  appellant  as  collector  of  customs  the 
sum  of  £10,  as  provided  by  sect.  3  of  the  Chinese  Act  of  1881, 
but  the  appellant  refused  to  receive  the  said  £10,  or  to  allow  the 
respondent  to  land  in  Victoria. 

In  his  defence  the  appellant  admitted  the  allegations  in  the 
statement  of  claim,  except  as  to  the  offer  of  £10,  and  his  refusal  to 
accept  the  same.  The  construction  put  by  the  Full  Court  on  the 
4th  paragraph  of  the  defence  was,  first,  that  the  appellant  pleaded 
a  justification  under  the  orders  of  a  Colonial  Minister  claiming 
to  exercise  an  alleged  prerogative  of  the  Crown  to  exclude  alien 
friends ;  and,  secondly,  that  he  denied  the  right  of  a  court  of  law 
to  examine  his  action,  on  the  ground  that  what  he  had  done  was 
a  so-called  act  of  State. 

All  the  judges  agreed  in  holding  that  the  second  defence  thus 
raised  was  not  a  good  one,  and  that  there  was  no  question  of  an 

Vol.  L  1891.  3  T 
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J.O.       act  of  State.    Two  of  the  judges — ^the  Chief  Justice  and  Ker- 
1891        feid,  J. — ^held  that  the  first  defence  was  good.    But  the  other 
yivBOKtrnt   judges — ^Williams,  Holroyd,  A'Beckett,  and  Wrenfordsley,  JJ.— 
ChuhTbeono^^^^  ^  holding  it  a  bad  one;  and  that,  therefore,  judgment 
Toy.        should  be  entered  for  the  plaintiff.    Kerferd,  J.,  besides  agree- 
ing with  the  Chief  Justice  that  the  first  defence  was  a  good  one, 
thought  that  there  was  a  third  ground  of  defence,  in  that  plain- 
tiff's action  in  attempting  to  enter  the  colony  was  to  be  deemed 
unlawful.    The  other  members  of  the  Court  did  not  treat  this 
point  as  raised  by  the  defence.    Holroyd,  J.,  was  of  opinion  that 
the  plaintiff  had  committed  no  unlawful  act. 

Sir  Horace  Davetfy  Q.C.,  and  Wrtxan,  Q.C.  (of  the  Victorian  bar), 
(Ghi/mer,  with  them),  for  the  appellant,  contended  that  the 
respondent,  as  an  alien,  had  no  right  of  action  against  the  appel- 
lant, as  an  officer  of  the  Queen,  for  preventing  him  from  landing 
in  Her  Majesty's  dominions.  The  respondent's  claim  was  based 
on  this,  that  on  his  arrival  the  appellant  refused  to  allow  him  to 
land  or  to  accept  the  tax  of  £10  with  respect  to  him  provided  by 
sect.  8  of  the  Act  of  1881.  But  the  appellant  was  under  no  legal 
obligation  to  accept  that  amount ;  and,  unless  it  were  accepted, 
the  respondent  had  no  legal  right,  having  regard  to  the  local 
Acts  in  force,  to  land.  The  appellant  acted  under  instructions 
from  the  commissioner  of  customs,  and  Her  Majesty's  responsible 
minister  ratified  what  was  done  as  an  act  of  State  policy ;  and  on 
that  ground  no  action  lay.  Further,  the  master  of  the  ship  was 
guilty  of  misdemeanour,  and  subject  to  a  penalty  for  bringing, 
into  port  more  immigrants  than  by  law  he  was  entitled;  and 
that  again  justified  the  refusal  to  accept  £10  in  respect  of  any 
one  of  the  men  so  brought. 

On  the  broad  constitutional  ground,  it  was  contended  that  Her 
Majesty  by  her  prerogative  had  power  to  prevent  any  alien  from 
landing  in  any  part  of  her  dominions.  The  Colonial  Govern- 
ment and  the  Queen's  Ministers  for  Victoria,  representing  and 
acting  on  behalf  of  Her  Majesty,  were  entitled,  in  exercise  of 
that  prerogative,  to  prevent  an  alien  from  landing  in  any  part  of 
Victoria.  It  was  the  duty  of  the  Municipal  Court,  in  an  action 
by  an  alien,  to  presume  that  such  act  of  the  local  Government 
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was  done  by  Her  Majesty's  command,  as  she  had  not  in  any       J.  o. 
manner  disallowed  such  act.    Under  the  constitution  granted  to        1891 
the  colony  (see  the  Constitution  Act  (18  &  19  Yict.  a  55,    Musgbovb 
schedule) ),  the  Goyemment  must  be  deemed  to  have  been  ^^^  tebonq 
invested  with  power  to  preserve  peace,  order,  and  good  govern-       Toy. 
ment,  and  generally  with  functions  as  regards  the  colony  co-ex- 
tensive with  those  of  the  Imperial  Government  as  regards  Great 
Britain.    So  far  as  the  exclusion  of  Chinese  from  the  colony  was 
a  local  matter,  the  local  minister  would  advise  the  exercise  of 
prerogative :  if  it  became  a  matter  of  imperial  concern,  the  case 
would  be  altered.    In  this  case  it  was  only  a  matter  of  local 
concern,  and  the  Chief  Justice  was  right  in  construing  the  Acts 
of  Parliament  which  conferred  the  Victorian  constitution  to 
mean  that  they  gave  to  the  local  minister  the  power  of  advising 
the  exercise  of  prerogative  with  respect  to  it*    With  regard  to 
the  mode  in  which  it  had  been  exercised  in  this  case,  it  was 
in  no  way  inconsistent  with  any  of  the  Chinese  Immigrant  Acts, 
the  effect  of  which  was  that  it  was  unlawful  for  the  master  of 
this  ship  to  permit  any  Chinese  immigrant  to  land,  and  also 
unlawful  for  any  such  immigrant  to  enter  the  colony,  notwith- 
standing the  tender  of  £10.     A  right  to  deport  aliens  is  not 
claimed  in  this  case ;  it  is  a  right  to  exclude  them  which  is  now 
in  question.     Reference  was  made  to  The  BoUa  (1) ;  Buron  v. 
Denman  (2),  as  to  the  act  complained  of  being  an  act  of  State, 
for  which  no  action  lies.     As  to  the  Crown's  prerogative  to 
prevent  the  entry  of  aliens,  see  Kent's  Commentaries,  vol.  i. 
p.  37 ;  Fhillimore's  International  Law,  voL  iv.  pp.  2  and  219 ; 
Blackstone's  Commentaries,  vol.  i.  p.  338,  et  seq.;   Chitty  on 
Prerogative,  p.  49 ;  Hansard,  vol.  xxxiv.  p.  1065,  per  Lord  Eldon ; 
p.  1069,  per  Lord  EUenborough.    Beference  also  was  made  to 
the  Alien  Acts  (33  Geo.  3,  c.  4,  s.  7 ;  56  Geo.  3,  c.  86).  _ 

Sir  W.  PhiUimore,  Q.C.,  and  /.  FT.  MeCarthy,  for  the  respondent, 
contended  that  the  act  of  the  appellant,  as  collector  of  customs, 
was  not  an  act  of  State,  and  that  there  was  no  power  to  prevent 
the  respondent  from  landing  in  the  colony  of  Victoria,  and  no 
power  to  detain  him  in  the  manner  complained  of.   Even  if  there 

(1)  6  Rob.  Adm.  364.  (2)  2  Exch.  167. 

3  T  2 
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J.  0.        were  such  power,  it  did  not  reside  in  those  oflScials  under  whose 

1891        approval  the  appellant  justified.    It  was  conceded  on  behalf  of 

McsGRovE    tte  respondent — (a)  that  every  state  may  by  international  law  ex- 

Chcn  Tkeono  ^^^^®  aliens ;  (b)  the  Victorian  parliament  may  pass  any  Act  for 

Tot.        excluding  aliens,  whioh  the  Queen  does  not  disallow;  (c)  the 

governor  may  exercise,  on  the  advice  of  his  ministers,  such  pre* 

rogatives  of  the  Crown  as  pass  to  him ;    (d)  the  ministers,  as 

statutory  officers,  may  exercise  any  power  conferred  by  statute, 

local  or  imperial.    But  these  points  were  contended  for — (a)  that 

the  Crown  had  no  prerogative  right  to  exclude  aliens  by  con* 

stitutional  law ;  (b)  if  it  has  such  prerogative,  it  has  not  been 

delegated  to  the  colonial  governor:  see  Cameron  v.  Kyte  (1); 

(c)  the  act  done  in  this  case  was  neither  commanded  nor  ratified 
by^the  governor  or  Queen,  and  therefore  was  not  an  act  of  State ; 

(d)  an  alien  friend  may  bring  an  action  in  any  case  in  which  a 
subject  can  [The  Lobd  Chancellor  : — I  shall  certainly  require 
authority  for  that  proposition],  and  may  complain  of  any  act  of 
a  government  officer  not  being  an  act  of  war ;  (e)  the  respondent 
was  not  excluded  by  the  Chinese  Immigrant  Acts,  and  there  was 
a  duty  on  the  collector  towards  him  to  accept  the  £10  when 
tendered  or  to  permit  him  to  land. 

It  was  further  contended  that  the  detention  on  board  ship 
gave  a  cause  of  action,  and  also  the  refusal  to  accept  the 
£10.  The  plea  of  the  appellant  was  bad.  It  ought  to  have 
averred  that  the  permissible  number  of  fourteen  Chinamen 
had  landed,  and  that  the  appellant,  as  fifteenth  or  some  other 
number,  was  attempting  unlawfully  so  to  do.  Further,  though 
there  were  more  men  on  board  than  the  master  could  lawfully 
bring  into  port,  it  did  not  follow  that  they  were  immigrants 
unless  it  was  shewn  that  they  had  come  with  the  intention  of 
landing. 

With  regard  to  alien  friends,  it  was  contended  that  they  had 
as  much  right  to  land  in,  reside  in,  and  leave  the  country,  as  an 
English  subject  had.  That  matter  had  been  debated  in  Parlia- 
ment :  on  one  side  were  Lord  Eldon  and  Lord  Ellenborough  (Han- 
sard, vol.  xxxiv.  cols.  1065  and  1069),  and  on  the  other  Sir  Samuel 
Eomilly  (Hansard,  vol.  xxxiv.  p.  445),  Sir  J.  Mackintosh  (p.  467), 

(1)  3  Knapp,  332. 
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Mr.  Denman  (Hansard,  vol.  vii.  (N.S.)  p.  1723),  and  for  Mr.  Hob-       j.  c. 
house's  opinion  see  Hansard,  vol.  vii.  (N.S.)  p.  1434.      The       isoi 
two  first  named  said  that  the  Crown  had  the  right  to  deport :    musgkove 
see  CaJvin^s  Case  (1).    It  is  never  possible  by  prerogative,  and     ^^  ^;^^ 
apart  from  statufe,  to  prohibit  landing  or  to  send  away.    Befer-       Toy. 
ence  was  made  to  BouUedge  v.  Low  (2),  where  it  was  said  that  an        ''^ 
alien  friend  may  hold  all  kinds  of  property  and  bring  all  hinds 
of  actions,  even  thongh  resident  abroad :  see  Bacon's  Abridgment, 
tit.  Aliens,  p.  180.    Gould  a  man  with  these  rights  be  prevented 
by  prerogative  from  landing?    See  In  re  Adam  (3);    Sir  J. 
Amould's  Life  of  Lord  Denman,  vol.  i.  p.  220;  Memoirs  of 
Sir  S.  Romilly,  vol.  iii.  p.  258;  Blackstone,  vol.  i.  p.  338; 
Chitty's  Prerogative,  vol.  i.  p.  48.     The  respondent's  right  to 
land  vested  in  him  as  soon  as  he  was  on  board  a  British  ship 
within  British  waters,  by  the  constitution  of  this  country,  there 
being  no  Act  of  Parliament  to  prevent  it,  and  a  long  consent  in 
favour  of  it.     [Lord  Herschell: — But  by  international  law 
this  country  has  a  right  to  keep  the  alien  out.]     For  the  extent 
to  which  the  rights  of  aliens  are  affected  by  Acts  and  proclama- 
tions, see  33  Geo.  3,  c.  4,  s.  7 ;  Proclamation  in  London  Gazette, 
the  23rd  of  March,  1796  (p.  301) ;  27  Edw.  3,  stat.  2,  c.  2;  1  Kich.  3, 
c.  9,  8.  9 ;  King  v.  Symons  (4) ;  Forsyth's  Cases  of  Const.  Law, 
pp.  35, 181,  369 ;  Phill.  Int.  Law,  vol.  iv.  pp.  2  and  3  ;  Cameron 
V.  Kyte  (5) ;  Musgrave  v.  Pvlido  (6) ;  Stephen's  Hist.  Criminal 
Law,  voL  ii.  p.  61,  as  to  act  of  State.     Conway  v.  Gray  (7) ;  Barry 
V.  Arnaui  (8),  as  to  collector  not  accepting  the  £10. 

Even  assuming  the  existence  of  the  prerogative,  could  it  bo 
exercised  by  the  colonial  governor  or  his  ministers.  For  a 
great  many  purposes  the  colonial  ministers  were  ministers  of  the 
Queen,  but  not  for  all ;  never  where  the  British  ministers  would 
be  entitled  to  advise  the  Crown.  The  act  of  the  governor  must 
be  shewn  to  be  within  the  terms  of  his  commission,  which  was 
necessarily  restricted,  and  the  ministers  of  the  governor  could 
not  be  in  a  better  position  than  himself. 

(1)  7th  Co.  Rep.  pp.  5,  6, 15  b.,  16.  (5)  3  Knapp,  332. 

(2)  Law  Rep.  3  H.  L.  119.  (6)  5  App.  Cas.  lOD. 

(3)  1  Moo.  P.  0.  460.  (7)  10  East,  536. 

(4)  2    Stran-c's  Notes    of  Cases  (fc)  10  A.  &  E.  OlU. 
(Madra^s),  p.  93. 
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J.O.  Wrixon,  Q.C.,  in  reply : — 

?^  He  submitted  that  the  construction  of  the  Constitution  Act 

MusGBOTE    adopted  by  the  Chief  Justice  was  right,  and  that  the  majority  of 

Chuk  Tkbong  *^®  Court  was  wrong.    By  that  Act  a  system  of  government  was 

^^^'  established  in  the  colony  which  carried  with  it  the  right  and 
duty  on  the  part  of  the  executive  to  do  all  acts  that  might  be 
necessary  or  expedient  for  the  security,  safety,  and  welfare  of  the 
colony.  It  could  not  be,  as  contended  by  one  of  the  judges,  that 
the  colony  was  without  the  legal  means  of  preventing  the  refase 
of  alien  nationalities  from  landing  on  its  territory  whenever  they 
pleased.  It  was  admitted  on  the  pleas  that  the  act  complained 
of  was  done  by  the  Queen's  government.  It  was,  therefore,  not 
open  to  a  foreigner  to  complain  of  that  act  in  a  municipal  Court 
As  to  the  prerogative  right  to  exclude,  there  was,  no  doubt, 
a  conflict  of  authorities.  Possibly  the  authorities  cited  were 
dealing  with  the  case  of  aliens  who  had  already  entered  the 
country,  and  had  acquired  a  certain  claim  to  protection.  Where 
an  alien  was  amongst  us,  and  had  acquired  a  certain  status,  there 
was  no  prerogative  to  turn  him  out.  This  was  a  case  where  the 
law  distinctly  said  he  was  not  to  land.  Under  the  Constitution 
Act,  powers  of  legislation  were  given,  and  an  executive  appointed, 
to  carry  out  the  law.  Necessary  prerogative  for  local  purposes 
was  given  to  the  local  government.  The  act  complained  of  was 
an  act  of  State  not  to  be  questioned  in  Court,  which  should  have 
inferred  a  ratification  by  Her  Majesty. 

1S91  The  judgment  of  their  Lordships  was  delivered  by 

Mtur^iH.    The  Lord  Chancellor:— 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Victoria  in  favour  of  the  respondent,  a  Chinese  immigrant,  the 
plaintiff  in  fen  action  against  the  collector  of  customs  at  Victoria, 
who  was  the  defendant  in  the  action,  and  is  now  the  appellant 

By  an  order  made  in  the  action  by  consent,  the  action  was  to 
be  determined  by  the  decision  of  the  full  Court  on  the  aurgumenl 
of  the  questions  of  law  raised  in  the  pleadings. 

The  question  having  been  argued,  the  majority  of  the  Court 
gave  jud^ent  in  fayoqr  of  th©  plaintiff, 
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By  a  fiirther  proceeding  in  the  action  the  damages  were  J.  C. 
aaseesed  at  £150,  and  firom  that  judgment  the  present  appeal  1891 
was  brought.  m^te 

It  is  necessary  first  to  ascertain  what  question  is  raised  by  the  ^htoTbtong 
pleadings,  and  upon  what  state  of  admitted  facts  the  question  so       ^o^* 
laised  is  to  be  determined. 

The  statement  of  claim  sets  out  that  the  defendant  was  the 
collector  of  customs  within  the  meaning  of  the  Chinese  Act, 
1881,  alleges  the  arriyal  in  Eobson's  Bay  of  the  plaintiff  on 
board  a  British  ship,  AfgTum ;  and  in  the  fourth  paragraph,  that 
the  master  of  the  ship  Afghan  **  offered  to  pay,  and  was  always 
ready  and  willing  to  pay,  to  the  defendant,  as  such  collector  of 
customs  as  aforesaid,  in  respect  of  the  plaintiff,  the  sum  of  £10 
as  provided  in  sect.  3  of  the  Chinese  Act,  1881.  Yet  the  de- 
fendant refused  to  allow  the  plaintiff  to  land  in  Victoria,  and 
hindered  and  prevented  the  plaintiff  from  landing  in  Victoria, 
and  altogether  refused  and  declined  to  receiye  the  said  sum 
of  £10." 

The  allegation  of  the  tender  of  the  £10  is  somewhat  ambigu- 
ously worded.  It  may  mean  that  £10  was  tendered  separately 
for  the  plaintiff,  which  would  seem  to  be  its  natural  meaning ; 
or  it  may  mean  that  a  gross  sum  was  tendered  for  all  the  immi- 
grants on  board,  including,  therefore,  the  £10  for  the  plaintiff; 
but  it  can  make  no  difference,  for  reasons  to  be  presently  stated, 
in  which  sense  the  allegation  is  to  be  understood. 

With  respect  to  the  concluding  allegation  that  the  defendant 
hindered  and  prevented  the  plaintiff  from  landing,  it  seems  to 
imply  a  duty  in  the  collector  of  customs  to  receive  the  £10  under 
the  circumstances  stated  and  described,  and  to  allege  as  one  of 
the  consequences  of  a  breach  of  that  duty,  that  the  plaintiff  was 
thereby  prevented  and  hindered  from  landing.    It  certainly  does  i 

not  seem  to  suggest  any  other  hindering  and  preventing  than 
that  which  was  involved  in  the  refusal  to  receive  the  £10. 

The  statement  of  defence  was  what  would  have  been  described 
under  a  former  system  of  pleading  as  a  plea  in  confession  and 
avoidance.  And  the  demurrer  admits  every  material  allegation 
which  is  necessary  for  the  determination  of  either  of  the  separate 
defeupe^  w]iich  l4ie  statemont  of  defence  sets  up.    It  st^rt^  that 
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J.  G.  the  plaintiff  was  a  subject  of  the  Emperor  of  China,  and  owed 
1891  allegianoe  to  him,  and  was  not  a  British  subject,  and  that  whilst 
Mdsqbgtx  the  Acts  of  the  Parliament  of  Victoria  mentioned  in  the  state* 
Chun  Tkeono  ^^^^  ^^  claim  were  in  full  force  and  unrepealed,  the  plaintiff  was 
'JoY'  a  Chinese  immigrant  within  the  meaning  of  the  said  statutes, 
and  as  such  immigrant  had  arrived  at  the  port  of  Melbourne,  in 
a  certain  British  vessel  called  the  Afghan,  which  vessel  had  so 
arrived  in  the  port  with  268  Chinese  immigrants  on  board,  being 
254  more  Chinese  immigrants  than  under  the  statute  such  vessel 
might  lawfully  bring  into  the  port  of  Melbourne.  The  record, 
therefore,  discloses  these  facts — that  the  plaintiff  was  an  alien 
Chinese ;  that  he  had  arrived  on  board  a  vessel  conveying  immi- 
grants exceeding  the  number  which  could  lawfully  be  brought 
into  port  by  that  vessel ;  that  the  sum  of  £10  had  not  been  paid 
to  the  collector  of  customs  in  respect  of  the  plaintiff;  and  that 
the  master  of  the  vessel  had  offered  to  pay,  and  was  always  ready 
and  willing  to  pay  that  sum.  The  question  is  whether,  upon 
these  flBicts,  the  plaintiff  has  shewn  that  there  was  a  breach  of 
duty  towards  him  committed  by  the  defendant,  and  that  a  legal 
right  which  he  possessed  has  been  infringed.  Their  Lordships 
will  in  the  first  instance  consider  the  questions  which  have  been 
raised  with  regard  to  the  construction  of  the  Code  of  Victorian 
Statutes,  and  their  bearing  upon  the  present  case,  although  there 
is  a  broader  question  opened  by  the  claim  of  the  plaintiff  to 
which  allusion  will  be  made  hereafter.  It  is  not  open  to  con* 
troversy  that,  by  virtue  of  the  third  section  of  the  Chinese  Act 
of  1881,  the  plaintiff  had  no  legal  right  to  land  until  the  sum  of 
£10  had  been  paid  for  him,  and  the  non-payment  of  that  sum 
would  prima  facie  be  a  complete  answer  to  the  complaint  that  he 
had  been  hindered  and  prevented  from  landing.  The  plaintiff 
seeks  to  get  rid  of  this  difficulty  by  the  allegation  that  he  or  the 
master  of  the  vessel  on  his  behalf  tendered,  and  was  ready  and 
willing  to  pay,  the  £10,  and  that  it  was  by  the  refusal  of  the 
defendant  to  receive  it  that  the  payment  provided  for  by  the 
statute  was  not  made.  But  it  is  obvious  that  this  will  not  aid 
him,  unless  he  can  establish  that  there  was  a  legal  obligation  on 
the  part  of  the  collector  to  receive  the  sum,  and  that,  as  the 
refusal  to  receive  it  constituted  a  breach  of  duty  towards  him, 
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his  right  to  maintain  the  action  was  thus  made  good.  It  appears       J4  o. 
to  have  been  contended  that  the  true  construction  of  the  third       1891 
section  of  the  Chinese  Act,  1881,  was  that  a  licence  to  land  was    Musgbove 
intended  to  be  given  to  any  Chinese  immigrant  provided  that  he  q^^  tkeong 
paid  £10  on  landing.    Their  Lordships  are  wholly  unable  to       Toy. 
concur  in  any  such  interpretation  of  the  Code  of  Statutes  regu- 
lating the  admission  of  Chinese  immigrants  into  the  colony.   On 
the  contrary,  the  manifest  object  of  the  code  was  to  prevent  an 
excessive  number  of  Chinese,  or  what  the  legislature  thought  to 
be  an  excessive  number  of  Chinese,  landing  in  the  colony,  and 
not  merely  to  impose  a  tax  on  those  who  were  desirous  of  entering 
it.    Their  Lordships  think  that  a  consideration  of  the  several 
provisions  of  the  Act  of  1881,  read  as  they  must  be  together, 
renders  it  clear  that  this  was  so.    The  second  section  of  the  Act 
provides  that  the  owner,  master,  or  charterer  of  a  vessel  arriving 
with  a  greater  number  of  immigrants  than  is  allowed,  shall  be 
liable  on  conviction  to  a  penalty  of  £100  for  each  immigrant  so 
carried  in  excess  of  the  number  permitted.    The  object  of  this 
legislation  is  obvious.    It  was  to  prevent  the  introduction  into 
the  colony  by  means  of  one  vessel  of  more  than  the  limited 
number  permitted,  and   not  to  licence  it  on  payment  of  a 
penalty.    It  is  not  because  the  unlawfulness  of  an  Act  is  visited 
by  a  pecuniary  penalty  that  the  payment  of  that  penalty  makes 
it  lawful. 

The  third  section  of  the  Act  was  part  of  the  same  scheme,  and 
evidently  designed  with  the  same  view  as  the  second  section.  It 
not  merely  prohibits  any  Chinese  immigrant  landing  until  the 
sum  of  £10  has  been  paid  in  respect  of  him,  but  it  enacts  that 
before  making  any  entry  at  the  customs  the  master  of  the 
vessel  by  which  the  immigrant  arrives  shall  pay  to  the  collector 
of  customs  the  sum  of  £10  *'  for  every  such  immigrant,"  and 
that  no  entry  is  to  be  deemed  to  have  any  legal  effect  until  such 
payment  has  been  made.  It  is  clear,  in  their  Lordships'  opinion, 
that  where  the  master  of  a  vessel  has  committed  an  offence  by 
bringing  a  greater  number  of  Chinese  into  a  port  of  the  colony 
than  the  statute  allows,  he  can  have  no  right  to  require  the 
collector  of  customs  to  receive  payment  in  respect  of  such 
immigrants,  and  thus  to   further  the  purpose  for  which   the 
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J.  a       nuIawM  act  was  committed,  and  that  there  can  be  no  legal  duty 
1891        on  the  part  of  the  collector  to  receive  any  payment  tendered 
Mu80M)TB    b^^  ^^  respect  of  snch  immigrants.    If  this  be  so  the  case  of  the 
Chun  TEsose  P^^^*^^  manifestly  fails,  for,  as  has  been  pointed  out,  the  statute 
Tot.        prohibits  his  landing  before  the  payment  of  the  specified  sum, 
and  he  conld  only  get  rid  of  this  difficulty  by  shewing  that 
the  refttsal  to  receive  ^aymetit  was  unlawful.    It  was  Urged  oh 
behalf  of  the  plaintiff  that  the  payment  of  £10  provided  for 
is  made  in  each  case  on  behalf  of  the  immigrant,  and  that  what- 
ever may  be  the  position  of  a  master  who  has  brought  himself 
within  the  penal  provisions  of  the  second  section  of  the  statute, 
each  immigrant  is  entitled  to  require  that  the  collector  shall 
receive  the  payment  made  by  or  for  him.    Their  Lordships  are 
unable  to  adopt  this  construction  of  the  statute,  or  to  hold  that 
its  effect  is  to  confer  any  such  right  as  that  suggested,  where  the 
act  of  bringing   the   intending   immigrants  into  port  by  the 
vessel  is  a  contravention  of  the  law. 

Their  Lordships  have  so  far  dealt  with  the  case,  having  in  view 
only  the  enactments  of  the  legislature  of  Victoria,  and  it  appears  to 
them  manifest  that  upon  the  true  construction  of  these  enactments 
no  cause  of  action  is  disclosed  on  the  record.  This  is  sufficient 
to  determine  the  appeal  against  the  plaintiff,  but  their  Lordships 
would  observe  that  the  facts  appearing  on  the  record  raise,  quite 
apart  from  the  statutes  referred  to,  a  grave  question  as  to  the 
plaintiff's  right  to  maintain  the  action.  He  can  only  do  so  if  he 
can  establish  that  an  alien  has  a  legal  right,  enforceable  by 
action,  to  enter  British  territory.  No  authority  exists  for  the 
proposition  that  an  alien  has  any  such  right.  Circumstances 
may  occur  in  which  the  refusal  to  permit  an  alien  to  land 
might  be  such  an  interference  with  international  comity  as  would 
properly  give  rise  to  diplomatic  remonstrance  from  the  country 
of  which  he  was  a  native,  but  it  is  quite  another  thing  to  assert 
that  an  alien  excluded  from  any  part  of  Her  Majesty's  dominions 
by  the  executive  government  there,  can  maintain  an  action  in  a 
British  Court,  and  raise  such  questions  as  were  argued  before 
their  Lordships  on  the  present  appeal — whether  the  proper 
officer  for  giving  or  refusing  access  to  the  country  has  been  duly 
ftUtljoi;ig§d  hj  his  owi^  co|onial  ^overnipent,  whether  tU©  colonial 


Digitized  by  VjOOQIC 


A.  C.  AND  PRIVY  COUNCIL.  288 

goyemment  has  received  sufficient  delegated  authority  from  the  J.  C. 
Crown  to  exercise  the  authority  which  the  Crown  had  a  right  to  1891 
exercise  through  the  colonial  government  if  properly  communi-  mubgeovb 
cated  to  it,  and  whether  the  Crown  has  the  right  without  ^^^^  tkeono 
Parliamentary  authority  to  exclude  an  alien.  Their  Lordships  Toy. 
cannot  assent  to  the  proposition  that  an  alien  refused  permission 
to  enter  British  territory  can,  in  an  action  in  a  British  Court,  . 
compel  the  decision  of  such  matters  as  these,  involving  delicate 
and  difficult  constitutional  questions  affecting  the  respective 
rights  of  the  Crown  and  Parliament,  and  the  relations  of  this 
country  to  her  self-governing  colonies.  When  once  it  is 
admitted  that  there  is  no  absolute  and  unqualified  right  of 
action  on  behalf  of  an  alien  refused  admission  to  British  ter- 
ritory, their  Lordships  are  of  opinion  that  it  would  be  impossible 
upon  the  facts  which  the  demurrer  admits  for  an  alien  to 
maintain  an  action.  Their  Lordships,  therefore,  do  not  think  it 
would  be  right  on  the  present  appeal  to  express  any  opinion 
upon  the  question  which  was  elaborately  discussed  in  the  very 
learned  judgments  delivered  in  the  Court  below — viz.,  what 
rights  the  executive  government  of  Victoria  has,  under  the 
(X>nstitution  conferred  upon  it,  derived  from  the  Crown.  It 
involves  important  considerations  and  points  of  nicety  which  could 
only  be  properly  discussed  when  the  several  interests  concerned 
were  represented,  and  which  may  never  become  of  practical 
importance,  and  their  Lordships  feel  bound,  upon  the  grounds 
which  they  have  indicated,  to  abstain  from  pronouncing  upon 
them  on  the  present  occasion.  For  the  reasons  which  have  been 
submitted,  and  which  are  indeed  involved  in  the  very  able 
judgment  of  Mr.  Justice  Kerferd,  with  which  their  Lordships 
gather  that  the  Chief  Justice  concurred,  their  Lordships  will 
humbly  recommend  her  Majesty  that  the  judgment  of  the  Court 
below  be  reversed,  and  judgment  entered  for  the  defendant  in 
the  terms  of  the  consent  order.  There  will  be  no  costs  of  this 
appeal. 

Solicitors  for  the  appellant :  Freshjidds  &  Williams. 
Bolicitoys  fo?  tbe  ^respondeut ;  liee^  Ockerbify  &  JSveriri^totk, 
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[PRIVY  COUNCIL,] 
J.  c.»      TOOTH Plaintiff; 


1891 


May  2. 


Ain> 


>W;25;     POWER Defendant. 

March  4 ; 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

Law  of  Neto  SofUh  Wales — Crown  Lands  Alienation  Act,  1801 — Conditional 
Purchase  in  the  Name  of  an  Infant — Non-aomjpliance  with  the  Conditions 
of  the  Act, 

The  respondent  (an  infant  of  six  yeara)  having  been  entered  by  the 
appellant,  under  the  Crown  Lands  Alienation  Act,  1861,  as  a  conditional 
purchaser  of  land  selected  by  the  appellant  as  forming  part  of  his  own 
run,  the  latter  paid  the  deposit  money,  made  the  requisite  statutory 
improvements  at  his  own  expense,  continued  to  occupy  the  same  as  part 
of  his  own  run,  and  paid  the  balance  of  the  purchase-money. 

In  an  action  by  the  appellant  after  the  respondent  came  of  age,  to  have 
the  latter  declared  a  trustee  for  him,  and  for  an  order  of  transfer  :— 

Held,  (a)  that  the  respondent  was  not  a  statutory  purchaser,  since  the 
conditions  of  the  Act  were  not  complied  with  by  him  personally,  nor  by 
another  for  his  benefit 

C^Shanassy  v.  Joachim  (1  App.  Cas.  82)  distinguished. 

(b)  That  the  appellant  was  not  a  statutory  purchaser,  since  his  pro- 
ceedings, being  under  cover  of  the  respondent's  name  with  a  view  to  create 
in  him  a  right  subject  to  a  resulting  trust,  were  not  a  compliance  with  the 
conditions  of  the  Act. 

JSarton  v.  Muir  (L.  R.  6  P.  C.  134)  distinguished. 

Appeal  from  a  decree  of  the  fall  court  (Aug.  7,  1889)  re- 
versing a  decree  of  the  Primary  Judge  in  Equity  (April  1, 1889) 
and  dismissing  the  appellant's  suit  with  costs. 

The  facts  are  stated  in  the  judgment  of  their  Lordships.  The 
report  of  the  case  in  the  court  below,  in  which  doubts  were  ex- 
pressed as  to  the  correctness  of  the  ruling  in  Barton  v.  Muir  (1), 
will  be  found  in  10  N.  S.  W.  L.  E.  143.  The  Chief  Justice 
dissented  from  the  judgments  of  Stephen  and  Windeyer,  JJ. 

*  Present: — ^TuB  Lord  Chakcellob,  Lord  Watson,  Lobd  Hobhouse,  Lord 
Macnaghten,  Lord  Morris,  Lord  Field. 


(I)  Law  Hep.  6  P.  C.  131. 
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Sir  Horace  Davey,  Q.C.,  and  Farwell,  Q.C.,  for  the  appellant,       J.  0. 
contended  that  the  lands  were  in  the  hands  of  the  respondent,       I89i 
honnd  by  a  resulting  trust  in  favour  of  the  appellant.    The      tooth 
transactions  by  which  the  respondent  became  a  trustee  of  the 
lands  were  not  in  contravention  of  any  statute,  or  illegal  in  any 
way.    Barton  v.  Muir  (1)  governed  this  case.    The  respondent 
had  been  validly  created  a  conditional  purchaser  under  the  Act, 
and  the  Crown  was  bound  to  grant  the  fee  simple  on  payment  of 
the  balance  of  purchase-money.     Beference  was  also  made  to 
O'SIumasay  v.  Joachdm  (2) ;  Dyer  v.  Dyer  (3)  ;  Hall  v.  Loder  (4) ; 
Daniell  v.  Wallace  (5) ;  Forred  v.  Forrest.  (6) 

Bigby,  Q.C.,  and  Ingpen,  for  the  respondent,  contended  that 
there  was  no  resulting  trust  as  claimed  by  the  appellant.  They 
accepted  the  decision  in  Barton  v.  Muir.  (1)  They  agreed  that  the 
respondent  was  entitled  as  conditional  purchaser  under  the  Act  by 
reason  of  the  proceedings  which  had  been  taken,  but  contended 
that  he  was  under  no  obligation,  legal  or  equitable,  to  transfer 
his  rights  to  the  appellant.  He  had  never  entered  into  any 
agreement,  express  or  implied,  with  the  appellant  with  reference 
to  the  lands  in  question,  or  with  reference  to  any  money  expended 
in  respect  thereof.  The  money  paid  by  the  appellant  in  respect 
of  the  land  or  its  improvements  was  not  paid  at  the  request  or 
for  the  use  of  the  respondent.  No  resulting  trust  in  favour  of 
the  appellant  could  be  implied  from  the  circumstances.  The 
right  to  select  and  the  duty  to  reside  were  conferred  by  the 
Act,  and  were  personal  to  the  respondent.  The  consideration 
moved  from  him  to  the  Government.  Under  the  Act  of  1861 
the  appellant  had  no  title,  for  he  had  not  complied  with  the 
condition&  Beference  was  made  to  FaJeJce  v.  Scottish  Imperial 
Insurance  Co.  (7)  Besides  the  colonial  cases  referred  to  by  the 
appellant,  reference  was  made  to  Stephen  v.  Stallworthy.  (8) 

Sir  JET.  Davey,  Q.C.,  replied. 

(1)  Law  Hep.  6  P.  C.  134.  (4)  7  N.  8.  W.  L.  B.  Eq.  44. 

(2)  1  App.  Caa.  82.  (6)  2  N.  S.  W.  L.  R.  Eq.  20. 

(3)  2  Cox,  92 ;  1  W.  &  T.  (Gth  ed.)  (6)  34  L.  J.  (N.S.)  428  (Ch.). 
236.  (7)  34  Ch.  D.  241. 

(8)  2  N.  S.  W.  L.  R.  Eq.  65. 
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J.  0.  1891.  May  2.  The  judgment  of  their  Lordships  was  deliyered  by 

1691 

Lord  Watson  :— 


TbOTH 

«•  This  appeal,  from  the  Sapreme  Court  of  New  South  Wales, 

— —  inyolyes  the  consideration  of  the  Conditional  Purchase  Clauses 
of  the  Crown  Lands  Alienation  Act  of  1861  (25  Vict.,  No.  1) ; 
and  the  question  which  it  raises  would  have  been  one  of  general 
importance  had  the  leading  enactments  of  these  clauses  not  been 
in  effect  superseded  by  the  provisions  of  the  Lands  Acts  Amend- 
ment Act,  1875  (39  Vict.,  No.  13). 

The  scheme  of  the  Act  of  1861  is  simple  enough.  Sect.  18 
declares  certain  Crown  lands  within  the  colony  to  be  open  for 
conditional  sale  by  selection,  and  empowers  ^^any  person''  to 
tender  an  application  to  the  local  land  agent  for  the  purchase  of 
not  less  than  forty  or  more  than  320  acres  of  such  lands  at  the 
price  of  20d.  per  acre,  along  with  a  deposit  of  25  per  cent,  of  the 
purchase-money.  Li  the  event  of  there  being  no  other  tender 
for  the  same  land,  the  applicant  is  to  be  declared  the  conditional 
purchaser;  and  s.  15  makes  it  the  duty  of  the  land  agent  to 
enter  the  particulars  of  the  application  in  a  book  kept  for  the 
purpose,  and  to  transmit  an  extract  of  the  entry  to  the  proper 
ofiScer  of  the  Grovemment. 

Sect.  18,  which  is  the  material  clause  in  this  case,  enacts  that, 
on  the  expiry  of  three  years  from  the  date  of  the  entry,  or  within 
three  months  thereafter,  the  balance  of  the  purchase-money  shall 
be  tendered  at  the  office  of  the  colonial  treasurer,  together  with 
a  declaration  by  the  conditional  purchaser  or  his  alienee,  or  some 
other  person  competent,  to  the  effect  that  improvements  to  the 
extent  and  of  the  character  required  by  the  Act  have  been  made 
upon  the  selected  land,  and ''  that  such  land  has  been,  from  the 
date  of  occupation,  the  bona  fide  residence,  either  continuouBly 
of  the  original  purchaser  or  of  some  alienee  or  successive  alienees 
of  his  whole  estate  and  interest  therein,  and  that  no  such  alien- 
ation has  been  made  by  any  holder  thereof  imtil  after  the  bona 
fide  residence  thereon  of  such  holder  for  one  whole  year  at  the 
least."  Upon  the  minister  being  satisfied  with  the  declaration, 
it  is  enacted  that  the  colonial  treasurer  shall  receive  and  acknow- 
ledge the  balance  of  the  purchase-money,  and  that  a  grant  of  the 
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fee  simple,  under  reseryation  of  minerals,  shall  be  made  to  the       J.  C. 
then  rightful  owner.    Payment  of  the  balance  may  be  deferred,       1891 
upon  condition  of  interest  being  regularly  paid  at  the  rate  of      tooto 
5  per  cent.    In  default  of  compliance  with  the  provisions  of  this 
section,  the  land  reverts  to  Her  Majesty,  and  the  original  deposit 
is  forfeited. 

Sect.  16  prescribes  that  the  occupation  of  the  conditional  pur* 
chaser  must  commence  within  one  month  from  the  date  of  his 
purchase.  Under  sect.  21,  purchasers  of  a  parcel  of  land  not 
exceeding  280  acres  may  make  an  additional  selection  of  land 
adjoining,  so  that  their  entire  holding  shall  not  exceed  320  acres, 
and  the  addition  so  made  is  subject  to  all  the  conditions  of  the 
original  purchase  except  residence. 

It  thus  appears  that  a  conditional  purchase,  effected  by  pay- 
ment of  one-fourth  of  the  statutory  price,  is  an  inchoate  title, 
which  merely  gives  the  purchaser  right  to  occupy  a  particular 
parcel  of  land  in  the  maimer  required  by  the  Act  for  its  ultimate 
acquisition  in  fee.  Upon  due  compliance  with  the  prescribed 
conditions  of  residence  for  three  years,  and  of  making  improve- 
ments, the  conditional  purchase  becomes  an  absolute  right  to 
obtain  a  grant  in  fee  simple  upon  payment  of  the  remaining 
three-fourths  of  the  price.  The  right  is  capable  of  being  alien- 
ated, but  no  owner  of  the  right  can  legally  alienate  until  he  has 
resided  upon  the  selection  for  one  year  at  least.  The  residence 
which  the  Act  requires  in  order  to  perfect  the  right  must  be  the 
personal  residence  of  the  real  owner  of  the  right,  whether  he  be 
the  original  purchaser  or  a  legal  alienee,  and  it  must  be  bon& 
fide  and  continuous.  The  purchaser's  powers  of  disposal,  after 
he  has  obtained  a  grant  in  fee  from  the  Grown,  are  unrestricted ;  * 
and  their  Lordships  can  find  nothing  in  the  Act  which  would 
prevent  him,  whilst  his  right  is  incomplete,  &om  entering  into  a 
personal  contract  binding  himself  to  convey  the  land  to  another 
after  he  has  acquired  it  in  fee. 

The  appellant,  plaintiff  in  the  Court  below,  is  the  occupant  of 
a  station  or  run  in  the  county  of  Auckland,  parts  of  which  were 
liable  to  be  taken  up  by  selectors  under  the  enactments  already 
referred  to.  On  the  17th  of  November,  1871,  he  entered  the 
name  of  the  respondent  and  defendant  in  the  land  agent's  book 
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J.  0.  as  the  conditional  purchaser  of  100  acres  of  land  forming  part  of 
1891  his  own  run ;  and^  on  the  15th  of  August,  1873,  he  added  to  the 
rjfi^jj  purchase  previously  made  by  him  in  the  defendant's  name  sixty- 
four  adjoining  acres  of  the  same  run,  under  the  provisions  of 
sect.  21.  The  plaintiff  paid  the  deposit-money  for  both  parcels, 
and  made  the  requisite  statutory  improvements  at  his  own 
expense.  After  the  lapse  of  the  residential  period  prescribed  by 
the  Act,  he  arranged  with  the  proper  authority  that  payment  of 
the  balance  of  the  purchase-money  should  be  deferred ;  and  he 
continued  to  pay  interest  upon  that  balance  until  he  instituted 
the  present  suit  in  August,  1888.  Since  the  date  of  the  con- 
ditional purchase  there  has  been  no  change  in  the  possession  of 
the  selected  land,  which  has  all  along  been  occupied  by  the 
plaintiff  as  part  of  his  run. 

The  defendant  was,  in  November,  1871,  an  infant  about  six 
years  of  age,  his  parents  being  servants  in  the  employment  of  the 
plaintiff.  The  father,  who  was  examined  as  a  witness,  denies  that 
he  gave  the  plaintiff  any  authority  to  use  his  son's  name,  but 
admits  that  he  was  aware,  at  the  time,  of  the  use  which  was  made 
of  it.  Upon  the  pleadings  and  evidence  the  residence  of  the 
defendant  upon  the  land,  and  its  attendant  circumstances,  are 
left  in  a  very  unsatisfactory  state.  It  appears  to  be  the  fact  that, 
for  at  least  three  years  following  November,  1871,  the  defendant 
was  taken  by  his  mother  from  his  father's  house  to  a  dwelling  of 
some  kind  on  the  selected  land  belonging  to  the  plaintiff,  and 
there  resided  with  her.  The  plaintiff  alleges  that  the  defendant 
was  taken  there  at  his  request,  which  seems  probable ;  and  the 
defendant,  whilst  not  admitting  the  allegation,  gives  no  explana- 
tion of  how  he  came  to  be  there. 

The  defendant  attained  majority  in  1885,  but  does  not  appear 
to  have  asserted  that  he  had  any  personal  interest  in  the  selec* 
tion  until  March,  1888,  when  he  tendered  payment  of  interest 
upon  the  balance  of  purchase-money,  and  was  informed  by  the 
land  agent  that  it  had  already  been  paid  by  the  plaintiff.  He 
then  attempted  to  sell  his  interest  as  selector,  whereupon  the 
plaintiff  brought  this  action,  in  which  he  claims  to  have  the 
defendant  declared  to  be  trustee  for  him  of  both  conditional 
purchases^  and  ordered  to  transfer  to  him;  or,  otherwise,  to 
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have  the  defendant  restrained  from  alienating  except  to  the       J:0. 
plaintiff*  1891 

The  Primary  Judge  in  Eqnity  gaye  the  plaintiff  a  decree  in      t^!S5^ 
terms  of  the  first  alternative  of  his  claim ;  but  his  decision  was      ^  ^' 
reversed  on  appeal  by  the  full  Court,  consisting  of  His  Honour       — ^ 
the  Ohief  Justice,  with  Stephen  and  Windeyer,  JJ.,  who  dis- 
missed the  action,  with  costs.  The  learned  Judge  in  Equity,  and 
in  the  Appeal  Court  the  Chief  Justice,  were  of  opinion  that 
there  was  a  resulting  trust  in  the  defendant  for  behoof  of  the 
plaintiff.    The  majority  of  the  full  Court  held  that  the  trans* 
actions  of  the  plaintiff  with  regard  to  the-  conditional  purchase 
of  the  land  in  question  did  not  comply  with,  but  were  a  mere 
attempt  to  evade  the  conditions  of  the  Act  of  1861,  and  could 
not  therefore  raise  any  statutory  right  either  in  the  plaintiff  or 
in  the  defendant. 

At  the  hearing  of  this  appe^,  their  Lordships  had  net  the 
advantage  of  having  any  argument  addressed  to  them  in  support 
of  the  reasoning  which  prevailed  in  the  full  Court.  Both  parties 
impeached  that  reasoning,  and  were  at  one  in  maintaining  that 
a  valid  right  of  conditional  purchase  had  been  constituted  as 
against  the  Crown,  entitling  the  true  owner  of  the  right  to  a 
grant  of  the  lands  in  fee  simple  upon  payment  of  the  price  in 
full ;  and  the  controversy  at  the  baf  was  limited  to  the  question 
— which  of  the  parties  ought  to  be  regarded  as  the  true  owner  ? 
On  the  one  hand,  the  plaintiff  contended  that  the  real  interest 
was  in  himself,  the  interest  of  the  defendant  being  merely 
Bominal,  and  that  there  was  a  resulting  trust  in  favour  of  the 
plaintiff.  On  the  other  hand,  it  was  argued  for  the  defendant 
that  the  doctrine  of  resulting  trusts  had  no  application  to  the 
right  of  conditional  purchase,  and  that  he  was  under  no  obliga- 
tion, legal  or  equitable,  to  transfer  it  to  the  plaintiff;  because, 
in  the  first  place,  the  plaintiff,  in  order  to  acquire  the  right,  had 
used,  not  his  name  only  but  his  individual  right  of  pre-emption 
under  the  Act  of  1861 ;  and,  in  the  second  place,  the  condition 
of  residence,  which  he  had  personally  fulfilled,  was  a  material 
part  of  the  consideration. 

If  it  were  clear  that  the  plaintiff's  proceedings  did  create  a  right 
of  conditional  purchase  in  terms  of  the  Act,  their  Lordships 

Vol.  I.  1891.  3  U 
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J.  a       would  not  be  prepared  to  differ  from  the  Primary  Judge  in 

1891        Equity  and  the  learned  Chief  Justice.    The  right  of  selection 

Tooth      ^^  not  personal  to  the  defendant,  but  was  open  to  any  person 

Pons.      ^  ^^    colony,  and  their  Lordships  do  not  think  that  the 

defendant's  residence  upon  the  land  could,  in  the  circumstances 

already  explained,  be  regarded  as  consideration  moving  from 
him.  When  he  came  of  age  he  was  free  either  to  ratify  or 
repudiate  the  use  which  had  been  made  of  his  name ;  bat  he 
could  not  then  accept  the  right,  and  at  the  same  time  decline  to 
recognise  the  beneficial  interest  of  the  person  by  whom  it  had 
been  created,  with  his  own  funds,  and  for  his  own  benefit  If 
he  chose  to  repudiate,  the  statutory  purchase  being  yalid,  the 
plaintiff,  as  the  real  purchaser,  could  have  enforced  his  rights  as 
such  by  a  direct  claim  against  the  Crown,  passing  over  the 
nominal  intermediary. 

It  therefore  becomes  necessary  to  consider  whether  any  right 
of  conditional  purchase  has  been  constituted  in  the  name  of  the 
defendant  which  can  be  the  subject  of  a  resulting  trust  for  the 
plaintiff.  In  dealing  with  that  question  their  Lordships  do  not 
find  it  necessary  to  canvass  the  policy  of  the  Act — an  expression 
which  is  apt  to  mislead,  because  it  may  signify  either  the 
general  scheme  of  land  settlement  which  the  Legislature  was 
desirous  of  promoting,  or  the  special  machinery  which  has  been 
devised  and  enacted  for  the  purpose  of  carrying  out  that  scheme. 
The  Act,  in  so  far  as  it  relates  to  conditional  purchases,  is  not 
prohibitory,  but  enabling.  It  confers  the  privilege  of  acquiring 
in  fee  a  certain  area  of  Crown  land,  at  a  cheap  rate,  upon  any 
person  who  chooses  to  comply  with  the  conditions  which  it 
prescribes ;  and  no  one  can  be  held  to  have  acquired  a  statutory 
right  or  interest  unless  it  is  shown  that  he  has  substantially 
fulfilled  these  conditions. 

The  Act  of  1861  gives  the  privilege  of  conditional  purchase  to 
'^  any  person,"  and  the  amending  Act  of  1875  (sect.  6)  declares 
that  these  words  shall,  '^  in  respect  to  conditional  purchases 
applied  for  and  made  previous  to  the  passing  of  this  Act  be  held 
to  miean  and  include  any  person,  whether  under  or  over  the  age 
of  twenty-one  years."  Their  Lordships  do  not  doubt  that,  under 
these  enactments,  an  infant  of  maturer  years  might  personally 
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apply  for  and  complete  a  conditional  purchase  of  Crown  land.       ^.  0. 
Nor  do  they  qnestion  the  authority  of  the  colonial  cases  which       I89i 
were  before  this  board  in  O'Shanaasy  y.  Joaehim  (1),  in  which      tooth 
yery  young  children  were  held  to  haye  become  purchasers,  they     ^q^^^ 
residing  with  their  parent  upon  the  selection,  and  the  parent       — 
making  improyements  and  paying  the  purchase  money  by  way 
of  adyancement  to  them.    It  is  quite  consonant  with  legal 
prindple  that  what  is  done  in  the  name  and  in  the  interest  of 
an  infant  by  one  who  stands  in  loco  parentis  shall  be  held  to 
haye  been  done  by  the  infant  himself,  so  as  to  constitute 
compliance  with  the  Act  sufficient  to  create  a  yalid  interest  in 
him ;  but  it  does  not  follow  that  what  is  done  by  a  stranger,  in 
name  of  an  infant,  for  his  own  behoof,  and  with  no  intention  of 
benefiting  the  infJEOit,  can  be  regarded  as  fulfilment  by  the  latter 
of  the  statutory  conditions. 

Upon  the  hcts  of  this  case,  their  Lordships  haye  come  to  the 
conclusion  that  the  proceedings  taken  by  the  plaintiff  with  the 
yiew  of  creating  a  right  of  conditional  purchase  in  the  in£E»it 
defendant  as  trustee  for  him  were  simply  a  colourable  attempt 
to  comply  with  the  proyisions  of  the  Act  There  does  not 
appear  to  them  to  haye  been  substantial  compliance  with  any 
one  of  the  conditions  which  the  Act  prescribes.  The  deposit 
was  neither  paid  by  the  defendant  nor  on  his  account.  The 
statutory  improyements  were  not  made  by  the  defendant  nor  for 
his  benefit  And,  in  these  circumstances,  their  Lordships  are 
unable  to  hold  that  the  three  years'  residence  of  the  defendant 
upon  the  selection  before  he  was  ten  years  of  age,  whether  that 
residence  was  at  the  instigation  of  the  plaintiff  or  not,  could 
constitute  the  bon&  fide  residence  of  a  selector  within  the 
meaning  of  sect  18  of  the  Act 

It  appears  from  the  judgment  deliyered  by  the  learned  Chief 
Justice  that  he  and  the  Primary  Judge  in  Equity  would  haye 
agreed  with  the  majority  of  the  full  Court,  had  they  not  been 
constrained  to  decide  otherwise  by  the  authority  of  Barton  y. 
JfWr  (2).  The  circumstances  of  the  present  case  differ  so 
widely  from  the  &cis  with  which  this  board  had  to  deal  in 
Barkm  y.  JtfutV  (2)  as  to  render  it  unnecessary  for  their  Lordships 
(I)  1  App.  Gas.  82.  (2)  Law  Rep.  6  P.  G.  ISi. 
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J.  0«       to  enter  upon  a  critical  examination  of  the  reasons  assigned 

1S91        for  its  decision.    In  that  case  the  defendant  was  of  full  age,  and 

Tooth      ^^  ^^®  conditions  prescribed  by  the  Act  were  performed  by  him 

PowiB.      ▼olnntanly  and  personally,  and  not  by  another  indiyidoal  under 

—       cover  of  his  name. 

Their  Lordships  think  it  right  to  add  that,  although,  for 
obvious  reasons,  the  case  of  Barton  v.  MtUr  (1)  was  relied  on  as 
an  authority  absolutely  binding  upon  them  by  both  parties  at 
the  bar,  yet  it  would  have  been  their  duty,  had  the  necessity 
arisen,  to  c<m8ider  for  themselves  whether  the  decision  is  one 
which  they  ought  to  follow.  It  was  given  ex  parte ;  and  that 
being  the  case,  although  great  weight  is  due  to  the  decision  of 
this  board,  their  Lordships  are  ''at  liberty  to  examine  the 
reasons  upon  which  that  decision  was  arrived  at»  and  if  they 
should  find  themselves  forced  to  dissent  from  these  reasons,  to 
decide-  upon  their  own  view  of  the  law."  These  are  the  words 
used  by  Earl  Cairns  when  delivering  the  judgment  of  the  board 
in  Bidsdale  v.  Clijhn  (2),  which  contains  a  full  exposition  of  the 
law  upon  this  point. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the 
judgment  appealed  from  ought  to  be  affirmed.  The  defence  set 
up  by  the  respondent  has  not  been  meritorious.  He  attempted 
but  has  fSedled  to  show  that  any  right  of  conditional  purchase 
vested  in  him,  and  if  he  had  succeeded  in  establishing  that 
proposition  he  would  not  have  been  in  a  position  to  resist  the 
claim  of  the.  appellant  3ome  costs  ought  to  be  allowed  to  a 
party  who  has  been  compelled  to  oppose  an  improper  decree 
being  made  against  him.  Possibly  the  more  logical  course 
would  be  to  deprive  the  defendant  of  cQst9  in  the  Court  below, 
and  give  him  costs  here,  but  it  appears  to  their  Lordships  that 
justice  will  be  done  by  permitting  the  decree  of  the  full  Court 
to  stand,  and  allowing  no  costs  of  this  appeaL 

Solicitors  for  appellant :  WaUons^  Johnson  &  Bvhb. 
Solicitors  for  respondent :  Rodgers  <&  Clarlson. 

(1)  Law  Bep.  6  P.  C.  134.  (2)  2  R  D.  300. 
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[PRIVY  COUNCIL.] 
In  re  JABLOCHKOPF'S  PATENT. 


J.  0/ 

1891 


Bfadkd^ CcnfirmaHon  and  EwUtv$ion  qf  Paient-^IUiaxaii^  of  Buh  No,  1    .^JT^  «„  . 
with  regard  io  Notices — Eviration  ofprtviouB  Foreign  Patent,  May  13.  ' 


By  Beci.  26  of  16  A  16  Vict.  c.  83,  an  English  patent  ceases  kt  the 
expfamtioii  of  a  prior  foreign  patent  for  the  same  inTentiom   ' 

Sect.  113,  sub-seek  1»  of  46  &  47  Vict  o.  67}  saves  to  a  patentee  existing 
at  the  date  of  the  Act  his  right  to  a  confirmation  under  6  &  6  Will.  4, 
c  83,  8.  2f  subject  however  to  the  above  qualification. 

The  provisions  of  rule  1  relating  to  confirmation  rehaed  under  special 
circumstances. 

Petition  for  prolongation  refused  aa  inadmissible  either  under  the  Act  of 
1883  or  the  earlier  law. 

On  the  23rd  of  January,  1891,  the  Electrical  Engineering  Cor- 
poration, Limited,  petitioned  for  the  prolongation  of  letters 
patent,  No.  1996,  dated  the  22nd  of  May,  1877,  and  granted  to 
Paul  Jablochkoff,  for  the  invention  of  ^'a  new  process  of  pro- 
duciiig  and  dividing  electric  light  and  apparatus  ^evefor/'    ^ 

On  the  15th  of  April  the  petition  came  on  for  hearing ;  but 
prior  thereto  it  had  come  to  the  knowledge  of  the  petitioner  that 
the  letters  patent  had  been  granted  for  an  invention  which  was 
not  new  at  the  date  thereof.  The  case  was  accordingly  allowed 
to  stand  over ;  and  on  the  17th  of  April  a  further  petition  was 
presented  fox  confirmation  thereof  under  the  powers  granted  by 
5  &  6  Will.  4,  c.  83.  It  set  out  a  list  of  the  advertisements  which 
had  already  been  inserted  in  the  matter  of  the  prolongation,  sub- 
Uiitted  that  that  was  sufficient  notice,  and  prayed  that  further 
advertisements  might  be  dispensed  with,  as  all  persons  who  were 
interested  in  the  confirmation  were  also  interested  in  the  exten- 
sion; the  object  being  to  enable  the  petition  to  be  brought  to  a 
hearing  before  the  expiry  of  the  patent  on  the  22nd  of  May. 
The  petition  came  on  for  hearing  on  the  22nd  of  April. 

MouUonf  Q.C.,  and  WalUmj  for  the  petitioner. 

*  Preaent  ;«-'Lobd  WAtsov,  Lord  Hobhousb,  Lobd  Mobbxb,  and  Ma.  Ssjlkd 
(LobdShahd).  .  . 
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J.  a  Sir  B.  Webster,  AXSr.,  and  Sutton,  for  the  Crown. 

1891 


In  r«         LOBD  WaTSGK  : — 

soTF^g  Their  Lordships  are  of  opinion  that  this  is  a  case  in  which  the 

Patent 
...       role  with  respect  to  notices  may  be  relaxed  without  detriment  to 

the  pnblicy  and  they  will  fix  the  13th  of  Hay  next  for  the  hearing 

of  both  petitions.     They  will  dispense  with  the  provisions  of 

rule  1  relating  to  proceedings  under  5  &  6  WilL  4,  c.  83,  but 

they  direct  the  petitioner  to  give  due  notice  of  the  hearing  of  the 

petition  for  confirmation  in  each  number  of  the  London  Oazette 

and  other  publications  specified  by  their  Lordships  which  are 

published  before  that  date. 

The  petitions  for  confirmation  and  extension  came  on  for 
hearing  on  the  13th  of  May. 

WaUaee  and  BenUm,  for  the  petitioner. 

Sir  E.  Webster,  JlG.,  and  Sutton,  for  the  Crown. 

A  preliminary  objection  was  taken  by  the  Attorney  Greneral, 
the  nature  of  which  sufficiently  appears  in  the  judgment  of  their 
Lordships. 

The  cases  cited  were  In  re  Norma/ncTs  P^ateni  (1);  Daw  y. 
Ele^  (2) ;  Singer  y.  Staseen  (3). 

1891  The  judgment  of  their  Lordships  was  delivered  by 

^2l^     LoBD  Watson  :— 

There  are  two  separate  applications  in  regard  to  this  patent. 
In  the  one  their  Lordships  are  invited  to  recommend  that  the 
patent  be  confirmed  in  terms  of  sect.  2  of  5  &  6  WilL  4,  c  83, 
and  in  the  other  to  recommend  that  a  prolongation  of  the  patent 
be  given  for  such  time  as  may  seem  to  them  to  be  just  The 
English  patent  bears  date  the  22nd  of  May,  1877 ;  but  in  the 
same  year,  at  a  previous  date,  viz.,  on  the  6th  of  February^  1877, 
the  same  invention  was  secured  for  the  patentee  in  Belgium,  and 

(1)  Law  Bep.  8  P.  0. 193.  (2)  Law  Rep.  3  Eq.  490. 

(3)  1  GuUer'd  Bep.  Pat.  Gas.  121. 
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that  right  or  privilege  was  declared  to  have  lapsed  by  Boyal  J.  C. 
Decree  on  the  8th  of  October,  1888.  It  is  conceded  in  argument  i89i 
by  the  petitioners  that  no  application  for  confirmation  of  a  patent  ^^ 
<5an  be  made  under  the  Act  of  1883  (46  &  47  Vict.  c.  57) ;  ^^^' 
but  it  is  contended  that  while  that  statute  abolishes  6  &  6  Patent. 
WilL  4,  0.  83,  the  Board  is  still  in  a  position  to  entertain  a 
petition  for  confirmation  by  yirtue  of  sect  113  of  the  Act  of 
1888,  which  sayes  the  operation  of  the  former  Act  (to  a  certain 
•extent,  which  it  may  be  necessary  afterwards  to  deal  with)  in 
«o  £Ekr  as  it  relates  to  patents  which  were  in  force  at  the  time 
when  the  statute  of  1883  became  law.  If  the  Act  of  William  lY . 
stood  alone,  the  case  of  the  petitioners  would  be  oomparatively 
plain ;  but  the  powers  of  confirmation  which  were  conferred  by 
that  statute  were  qualified  by  the  Patent  Law  Amendment  Act  of 
1852  (16  &  16  Vict.  c.  83),  sect.  25  of  which  enacted  that  in  the 
<»se  of  an  English  patent,  where  a  previous  patent  for  the 
same  inyention  had  been  taken  out  in  a  foreign  country, 
the  patent  should  ''cease  and  be  void  immediately  upon  the 
expiration  or  other  determination  of  the  term  during  which 
the  patent  or  like  privilege  obtained  in  such  foreign  country 
should  continue  in  force."  If  that  qualification  still  applies  to 
the  patent  right  of  the  petitioners  there  is  an  end  to  their  case, 
because  the  patent  lapsed  in  1888  along  with  the  Belgian  right 
in  terms  of  the  statute.  But  the  argument  that  has  been 
addressed  to  their  Lordships  has  been  to  this  effect^  that  whilst 
4sect  25  of  the.  Act  of  1852  is  wholly  repealed  in  so  far  as  regards 
their  patent  rights,  sect.  2  of  5  &  6  Will.  4  is  kept  alive  in  their 
favour.  Now,  that  argument  is  founded  upon  the  provisions  of 
4sect.  113,  sub-sect  1,  of  the  Act  of  1883,  which  appear  to  their 
Lordships  upon  consideration  to  be  fatal  to  the  contention  which 
has  been  addressed  to  them.  The  saving  clause  in  favour  of 
patents  in  force  at  the  date  of  the  statute  is  in  these  terms.  It 
IB  declared  that  **  this  repeal  of  enactments  shall  not  affect  the 
fast  operation  of  any  of  those  enactments,  or  any  patent  or 
copyright,  or  right  to  use  a  trade-mark  granted  or  acquired,  or 
application  pending,  or  appointment  made,  or  compensation 
granted,  or  order  or  direction  made  or  given,  or  right,  privilege, 
obligation  or  liability  acquired,  accrued  or  incurred,  or  any- 
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J.  a  thing  duly  done  or  suffered  under  or  by  any  of  those  enactments 
1891  before  or  at  the  commencement  of  this  Act."  Now,  it  appeals 
j^  to  their  Lordships  that  at  the  date  when  the  statnte  of  1888 
"^AMT?'  pa^ed  there  were  incidental  to  the  right  of  the  patentee  or  the 
Pactnt.  assigns  in  possession  of  the  patent  before  ns,  first,  a  right  to 
confirmation,  should  it  be  necessary,  under  6  &  6  Will.  4,  c.  88, 
but  in  the  second  place  a  liability  to  have  their  right  determiaed 
in  the  event  of  the  lapse  of  the  Belgian  patent  This  was  a 
right  and  liability  which  had  arisen  and  become  attached  to  the 
patent  at  that  date ;  and  it  certainly  appears  to  their  Lordships 
that,  looking  at  the  language  employed  by  the  legidatuie,  which 
saves  all  obligations  and  all  liabilities  attaching  to  or  incideatal 
to  the  patent,  as  well  as  all  rights  which  had  arisen  out  of  the 
patent,  it  was  impossible  for  them  to  infer  that  the  legislature 
meant  to  retain  to  patentees  whose  rights  were  older  than  the 
statute  a  right  to  confirmation  without  the  corresponding 
qualification  which  was  introduced  by  the  legislature  of  1852. 
It  appears  to  them  that  the  petitioner  here  cannot  aj^eal  to  the 
provisions  of  5  &  6  Will.  4,  c.  88,  without  submitting  at  the  same 
time  to  the  qualification  of  the  statutory  right  introduced  by 
the  Patent  Law  Amendment  Act,  1852,  and,  therefore,  the 
application  must  be  dismissed. 

There  remains  the  petition  for  the  extension  of  the  patent, 
which  may  be  very  shortly  dealt  with.  As  regards  that  applica- 
tion the  petitioners  are  in  this  dilemma.  If  it  be  represented  as 
a  petition  presented  in  terms  of  the  recent  Act,  the  answer  is 
conclusive  that  the  statute  has  not  been  complied  with  becanae 
it  was  not  presented  more  than  six  months  before  the  natnral 
currency  of  the  patent  came  to  a  close.  The  other  alternative  is 
that  it  is  an  application  under  the  old  law,  and  if  it  is  viewed  in 
that  aspect  the  provisions  of  sect.  25  of  the  Patent  Law  Amend- 
ment Act,  1852,  are  as  fatal  to  the  power  of  this  Board  to  deal 
with  the  matter  of  extension  as  those  provisions  were  fatal  in 
the  other  case  of  application  for  confirmation,  and,  therefore,  this 
petition  also  must  stand  dismissed. 

Solicitors  for  petitioner :  FaithfuU  &  Owen. 
Solicitor  for  Crown :  The  Solicitor  to  the  Treasury. 
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[HOUSE  OP  LORDS.] 

J.T.  SMITH  AND  THE  BARROW  HiEMA-1    x^^^j^^^r^^.     ^^•(^•) 
TITE  STEEL  COMPANY,  LIMITED      .)  '         ISlIi 

AND 


HENRY    COOKE,    RACHEL    SWINNER- 
TON,  AND  Others 


Respondents. 

SIB  THOMAS  STOREY,  Knight      .     .     .     Appellant  ; 

Aum 

HENRY    COOKE,   RACHEL    SWINNER-j    ^ 
„^^^           ^                 .  \   Respondents. 

TON,  AND  Othebs ) 

Creditors'  Deed^  Construction  of—Restdting  Trust. 

The  partners  in  a  business,  by  a  deed  reciting  the  inability  of  the  firm 
to  pay  their  creditors,  assigned  the  business  and  property  of  the  firm  to 
trustees  upon  certain  trusts  for  the  benefit  of  the  creditors  of  the  firm. 
The  deed  contained  no  proyision  in  the  event  of  there  being  a  surplus :— 

Eddj  reversing  the  decision  of  the  Court  of  Appeal  and  restoring  the 
decision  of  Kekewich  J.  (45  Oh.  D.  88)  that  upon  the  natural  and  true 
construction  of  the  deed  there  was  an  absolute  disposal  of  all  the  proceeds 
to  be  realized  for  the  benefit  of  the  creditors,  and  that  no  resulting  trust 
for  the  benefit  of  the  assignors  could  be  implied. 

IHESE  two  appeals  were  from  the  same  order  of  the  Court  of 
Appeal  and  raised  the  same  question,  which  turned  entirely  on 
the  construction  of  a  deed  of  assignment  to  trustees  for  the 
benefit  of  creditors.  The  deed  and  the  material  facts  are  stated 
in  the  report  of  the  decisions  below  (1).  Kekewich  J.  held  that 
the  plaintiffs  (who  represented  the  assignors  and  brought  an 
action  against  the  trustees  and  a  creditor,  claiming  (inter  alia) 
an  account)  had  no  title  to  maintain  the  action  on  the  ground 
that  no  resulting  trust  was  to  be  implied.  This  decision  was 
leveraed  by  the  order  of  the  Court  of  Appeal  (Cotton,  Bowen, 
and  Fry  L.J J.)  which  declared  that  a  trust  resulted  in  favour  of 
the  assignors.     Against  this  order  the  present  appeals  were 

(1)  46  Ch.  D.  38. 
Vol.  I.  1891.  3  X 


May  5. 


Digitized  by  VjOOQIC 


Smith 

COOKK. 


298  HOUSE  OF  LOBDS  [1891] 

H.  L.  (E.)    brought ;  the  first  by  one  of  the  trustees  and  a  creditor ;  the 
1891        second  by  the  other  trustee. 

Sir  JT.  Bavey  Q.C.  {Bmskaw  Q.C.,  Farwdl  Q.C.,  and  BatDden 

with  him)  for  the  appellants  in  the  first  appeal. 
Storey 

Cooke.  Bigly  Q.C.  (J.  M.  Solomon  and  L.  Sanderson  with  him)  for  the 

appellant  in  the  second  appeal. 

Neville  Q.C.  and  T.  E.  Mansfield  for  the  respondents  in  both 
appeals. 

Sir  JT.  Davey  Q.C.  in  reply. 

[The  precedents  in  Martin's  Conveyancing  (1st  ed.)  vol.  v. 
p.  440;  Forsyth's  Composition  with  Creditors  (8rd  ed.  1854) 
p.  230;  Davidson's  Precedents  (3rd  ed.  1878)  vol.  v.  pt.  2, 
pp.  521,  532,  were  referred  to.] 

LoBD  Halsbubt  L.C. : — 

My  Lords,  I  confess  to  have  entertained  considerable  doubt  at 
the  commencement  of  the  argument  in  this  case.  The  fact  of 
there  being  two  parties  to  this  transaction  (I  speak  of  them  as 
two  in  their  collective  capacity),  the  debtors  and  creditors,  seemed 
to  me  to  suggest  the  idea  that  when  the  debtors  were  surrendering 
their  property  to  their  creditors  for  the  purpose  of  the  payment 
of  their  debts,  there  would  be  a  sort  of  natural  equity  that  if  the 
debts  were  paid,  anything  which  remained  over  and  above  after 
the  debts  were  paid,  should  go  to  the  assignors.  I  confess  to  have 
listened,  with  that  tendency  in  my  mind,  to  the  argument 
addressed  to  your  Lordships  by  the  learned  counsel  for  the 
appellants.  But  gradually,  as  I  looked  at  the  deed  itself  and 
saw  what  the  exapt  provisions  were,  I  became  unable  to  adhere 
to  that  view.  It  seems  to  me  that  one  must  take  the  language 
of  the  instrument  itself  in  its  ordinary  and  natural  meaning, 
and  having  endeavoured  so  far  as  one  can  to  construe  it  in 
that  ordinary  and  natural  meaning  it  does  not  matter  that  it 
appears  not  to  carry  out  the  view  that  one  would  in.  the  first 
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instance  have  imagined  the  parties  intended  it  to  carry  out.    H.L.(E.) 
The  fact  remains  that  the  assignors  have  assigned  all  this  business       1891 
and  have  given  power  to  the  trustees  to  carry  on  the  business.       Smith 
By  the  language  which  they  have  used  they  appear  to  me  to      q^'ke 

haye  absolutely  disposed  of  all  that  they  had  to  dispose  of  and        

to  have  allowed  what  was  the  result  of  that  transaction  to  be  not         «. 

merely  applied  in  payment  of  debts  but  divided  in  proportion       ' 

to  the  debts  due  to  the  persons  for  whose  benefit  this  assignment  ^"^£0*"^' 
was  made.     Under  those  circumstances  the  difficulty  which  I       ""^ 
had  in  carrying  out  the  view  which  I  first  entertained  was  that 
I  could  find  no  language  apt  to  do  that  which  I  should  have 
thought  the  parties  would  have  done. 

If  I  am  to  look  at  the  precedents  I  am  disposed  to  think  that 
they  tell  a  story  in  another  direction.  If  it  is  intended  to  have 
a  resulting  trust,  the  ordinary  and  familiar  mode  of  doing  that 
is  by  saying  so  on  the  face  of  the  instrument ;  and  I  cannot  get, 
out  of  the  language  of  this  instrument,  a  resulting  trust  except 
by  putting  in  words  which  are  not  there.  I  must  say  I  for  one 
have  always  protested  against  endeavouring  to  construe  an  instru- 
ment contrary  to  what  the  words  of  the  instrument  itself  convey, 
by  some  sort  of  preconceived  idea  of  what  the  parties  would  or 
might  or  perhaps  ought  to  have  intended  when  they  began  to 
frame  their  instrument. 

My  Lords,  in  the  result  I  am  unable  to  concur  with  the  judg- 
ment of  the  Court  of  Appeal.  It  appears  to  me  that  the  judg- 
ment of  Eekewich  J.  proceeded  upon  the  assumption  that  the 
parties  had  by  their  instrument  expressed  the  whole  of  their 
intentions,  and  I  think  I  am  not  entitled  to  put  into  the  instru- 
ment something  which  I  do  not  find  there,  in  order  to  satisfy 
an  intention  which  is  only  reasonable  if  I  presume  what  their 
intentions  were.  I  must  find  out  their  intentions  by  the  instru- 
ment they  have  executed;  and  if  I  cannot  find  a  suggested 
intention  by  the  terms  of  the  instrument  which  they  have 
executed  I  must  assume  that  their  intentions  were  only  such  as 
their  deed  discloses. 

Under  these  circumstances  I  am  compelled  to  move  your 
Lordships  that  the  order  appealed  from  be  reversed  and  that 
this  appeal  be  allowed. 

3  X  2 
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H.  L.  (B.) 
1891 
Smith 

V. 

Cooks. 

Stobbt 
r. 

COOEB. 


LoBD  Hebsohell  : — 

My  Lords,  but  for  the  sincere  respect  which  I  entertain  for  the 
opinion  of  the  learned  judges  in  the  Court  of  Appeal  in  this 
case,  who  took  a  different  view,  I  own  that  I  should  have  thought 
the  matter  free  from  difficulty.  The  question  is  whether  upon 
the  provisions  of  this  deed  there  is  a  resulting  trust  in  favour  of 
the  present  respondents.  Certain  property  is  vested  in  trustees 
for  the  purpose  of  ultimate  realization,  and  the  deed  contains 
trusts  relating  to  the  disposal  of  those  proceeds.  If  the  trusts 
providing  for  the  disposal  of  the  proceeds  realized  did  not 
provide  for  the  disposal  of  the  whole  of  those  proceeds  but  left 
a  part  undisposed  of  in  the  hands  of  the  trustees,  no  doubt,  upon 
well-known  principles,  it  would  be  impossible  to  avoid  the  con- 
clusion that  there  was  a  resulting  trust  of  that  surplus  in  favour 
of  the  persons  who  had  made  the  assignment,  and  that  the  trustees 
were  not  intended  to  hold  it  for  their  own  benefit.  But,  my 
Lords,  if  upon  the  true  construction  of  the  deed  the  whole  of 
the  proceeds  are  disposed  of  there  is  nothing  to  which  a  resulting 
trust  can  be  applicable,  because  the  deed  has  itself  provided  for 
the  disposal  of  the  whole  of  the  trust  fund  and  there  remains 
nothing  therefore  which  the  trustees  can  be  said  to  hold  for  the 
benefit  of  the  assignors. 

Now  it  is  not  disputed,  and  indeed  could  not  be  disputed,  that 
upon  the  natural  construction  of  the  language  used  the  whole  of 
the  proceeds  are  disposed  of.  The  trust  is,  to  pay  and  divide  the 
sum  realized  amongst  the  creditors  of  the  firm  in  rateable  pro- 
portions according  to  the  amount  of  their  debts;  and  if  the 
money  is  so  paid  and  divided  amongst  them,  obviously  nothing 
remains  in  the  hands  of  the  trustees.  But  the  contention  on 
behalf  of  the  respondents,  to  which  the  Court  below  yielded,  was 
that  the  terms  of  the  trust  were  not  to  be  construed  according  to 
their  natural  meaning,  but  that  some  other  interpretation  was  to 
be  put  upon  them  which  would  leave  funds  in  the  hands  of  the 
trustees.  Now,  my  Lords,  I  think  it  is  important  to  bear  clearly 
in  mind  that  the  riespondents'  contention  can  only  be  made  good 
by  altering  the  words  of  the  deed  and  inserting  a  provision,  or 
substituting  a  provision,  which  really  is  not  to  be  found  there. 
My  Lords,  I  apprehend  that  that  ought  not  to  be  done  unless 
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«ome  very  substantial  ground  can  be  given  for  doing  it.    There  H.  L.  (E.) 

IS  no  impossibility  of  carrying  out  the  trust  according  to  the       1891 

natural  meaning  of  its  terms.   To  do  so  would  create  no  absurdity,      Smtfb 

nor  would  there  be  anything  inconsistent  with  any  of  the  other      oookx. 

provisions  of  the  deed.  „ — 

^  .  Stobet 

My  Lords,  when  that  is  the  case,  I  certainly  should  find  it  very         v. 

difficult  to  put  any  other*  than  the  natural  construction  upon  the       

language  used,  unless  you  could  find  in  the  deed  itself  some  ^'^°*'^*^"' 
other  provision  which  shews  that  taking  the  deed  as  a  whole 
{which  I  admit  ought  properly  to  be  done)  the  manifest  intention 
was  other  than  that  which  it  would  appear  to  be  according  to  the 
£r8t  impression  derived  from  reading  the  language  used.  But, 
my  Lords,  when  I  examine  the  other  provisions  of  the  deed,  I  am 
enable  to  see  anything  there  which  shews  that  the  parties  did 
not  intend,  or  could  not  have  intended,  that  which  they  have 
said.  The  deed  shews  that  the  debtors  were  unable  to  pay  their 
debts — that  their  businesses  and  assets  were  to  be  assigned  to 
trustees,  and  that  the  creditors  were,  in  consideration  of  that,  to 
Telease  them.  What  is  there,  with  the  single  exception  of  the 
•clause  to  which  I  will  advert  in  a  moment  for  the  payment  of 
A  creditor  under  £30,  which  throws  any  light  upon  the  trust 
which  I  have  read  to  your  Lordships,  or  which  affords  any  reason 
for  saying  that  it  is  not  to  be  construed  according  to  its  natural 
meaning  ? 

Reliance  was  placed  upon  the  clause  enabling  the  trustees  to 
pay  creditors  under  £30  in  full  or  to  make  arrangements  with 
them.  I  cannot  myself  feel  that  any  weight  is  to  be  attached,  in 
favour  of  the  argument  for  the  respondents,  to  the  existence  of 
that  provision.  Of  course  a  creditor  under  £30  who  neither 
•executed  this  deed  nor  came  in,  would  be  in  no  way  bound  by 
that  provision — he  might  have  upset  the  whole  transaction  so  far 
as  he  was  concerned ;  but  as  to  those  creditors  who  have  become 
parties  to  it,  they  have  become  parties  to  the  deed  with  its 
terms,  such  as  they  are,  and  they  probably  would  have  been 
•quite  content  that  such  a  provision  should  be  inserted.  I 
cannot  myself  see  how  that  renders  impossible  or  even  impro- 
bable a  bargain  such  as  is  expressed  by  the  language  which  the 
parties  have  used. 
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H.  L.  (E.)  My  Lords,  that  really  seems  to  me  to  dispose  of  the  whole  of 

1891  the  case.    No  doubt  it  would  be  a  very  serious  matter  if  a  deed 

Smith  of  this  description  were  a  common  form  which  had  been  used  for 

GooKB  ^^  purpose  of  what  is  termed  a  creditors'  deed,  and  if  there  were 

*—  no  other  form  appropriate  to  the  purpose  where  it  was  intended 

«.  merely  to  create  a  trust  for  the  payment  of  debts,  and  there  was 

— i?*  to  be  a  further  trust  of  the  surplus  for  the  assignors.    Bat  it  is 

LordHeracheu.  |^^|uijj(^j  i}^^  g^^jj  ^  fQjm  Qf  (j^ed  is  perfectly  well  known,  and 

there  would  have  been  no  difficulty  in  so  framing  the  deed  if  it 
had  been  so  intended ;  and  why  if  the  intention  were  such  as  is 
contended  for  it  should  not  have  been  framed  in  that  form  I  am 
totally  unable  to  understand.  No  reason  has  been  suggested. 
It  would  haye  been  the  simplest  thing  in  the  world,  even  if  you 
did  not  put  in  the  ultimate  trust,  to  make  this  trust  not  a  trust 
to  pay  and  divide  the  proceeds,  but  a  trust  to  discharge  the  debts 
or  to  pay  and  diyide  rateably  in  payment  or  towards  the  pay- 
ment of  the  debts.  Any  number  of  slight  yariations  might  be 
suggested,  all  of  which  would  have  met  the  purpose,  and  have 
made  the  thing  perfectly  clear.  My  Lords,  that  being  so,  why 
this  form  of  words  should  have  been  selected  is  past  my  compre- 
hension, which  in  that  respect  was  not  assisted  by  any  suggestion 
from  the  learned  counsel  for  the  respondents.  I  think  therefore 
there  would  be  a  risk  of  doing  what  was  wrong  if  you  were,  upon 
any  speculation  as  to  what  the  parties  probably  intended,  to 
depart  from  the  language  which  they  have  used,  and  to  put  into 
their  agreement  a  provision  which  is  not  to  be  found  there. 

My  Lords,  I  think  that  the  explanation  of  the  precedent  relied 
on  containing  this  provision,  and  not  containing  any  trust,  may 
be  this,  that  in  the  precedent  relied  on  it  was  a  provision  for  an 
immediate  sale  and  distribution;  and  of  course  such  a  deed 
would  not  be  resorted  to  except  in  a  case  where  the  assignor  was 
unable  to  pay  the  debts  in  full  and  knew  therefore  that  the 
realisation  would  be  and  must  be  a  realisation  of  something  less 
than  would  pay  them  in  full.  In  that  case  of  coarse  the  parties 
would  all  know  and  intend  that  it  was  a  case  in  which  there 
never  could  be  a  surplus  because  the  provision  was  immediately 
to  turn  into  money  that  which  it  was  known  would  not  be 
sufficient  to  pay  the  debts.    But  in  the  present  case  it  is  not  a 
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deed  for  immediate  realisation — it  is  a  deed  which  allows  the    H.  L.  (E.) 
carrying  on  of  the   business,  which   may  long   postpone   the       lS9i 
realization  and  which  may  make  the  sum  ultimately  realized       Smith 
something  entirely  different  from  that  which  would  have  come      ^^^ 

into  the  hands  of  the  trustees  if  there  had  been  an  immediate       

sale.  If  a  precedent  such  as  has  been  referred  to  is  to  be  ^  «. 
applied  to  such  a  case  as  this  and  if  those  who  framed  this  deed 
chose  to  apply  it,  we  really  cannot  go  behind  the  deed  contain- 
ing the  words  which  they  have  used  and  speculate  upon  what 
their  intentions  were.  The  duty  of  the  Court  is  to  give  the 
natural  meaning  to  the  language  of  the  deed  unless  it  involves 
some  manifest  absurdity  or  would  be  inconsistent  with  some 
other  provision  of  the  deed,  and  would  therefore  be  contrary  to 
the  intention  of  the  parties  as  appearing  upon  the  face  of  the 
deed.  My  Lords,  finding  no  authority  and  no  principle  for 
departing  from  the  natural  meaning  of  the  language  used  I  feel 
constrained  to  come  to  the  conclusion  that  the  decision  of  the 
Court  below  ought  to  be  reversed. 

LoBD  Macnaghten  : — 

My  Lords,  I  am  of  the  same  opinion.  On  the  language  of 
this  particular  deed  I  am  of  opinion  that  the  assignors  divested 
themselves  of  all  interest  in  the  property  for  the  benefit  of  their 
creditors,  not  that  they  put  the  property  in  trust,  for  a  special 
and  limited  purpose,  but  that  they  abandoned  it  and  gave  it  up 
altogether.  Therefore  I  am  of  opinion  that  there  can  be  no  room 
for  any  resulting  trust 

LoBB  Field  : — 

My  Lords,  I  am  entirely  of  the  same  opinion ;  and  after  the 
full  exposition  of  the  contents  of  the  deed  and  of  the  principles 
applicable  to  it,  I  really  have  nothing  that  I  can  usefully  add. 

LoBD  Hannen  also  concurred. 

Order  offhe  Court  of  Appeal  reversed^  and  order  of 
Kekewieh  J.  restored:  Cooke  and  Swinnerton  to 
pay  (he  appellants  their  respective  costs  in  the 
Cowrts  heloWf  and  one  set  of  costs  in  respect  of  the 
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fl.L.  (E.)  appeals  to  this  Hatue:  cause  remitted  to  the 

1891  Chcmeery  Division. 

Lords^  Journals  5th  May  1891. 

Solicitors  for  appellants  in  Ist  appeal :  Ourrey,  Holland  & 
Currey. 

Solicitors  for  appellant  in  2nd  appeal :  Bedpath,  Eoldaworih  & 
Marshall,  for  0.  F.  Preston,  Barrow-in-Furness. 

Solicitors  for  respondents  in  both  appeals :  Trcus  <&  Jarmain, 
for  Frank  Taylor,  Barrow-in-Furness. 


Smith 

GOOKX. 

Stobbt 
Cooks. 
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H.L.(B.)    OHAELES  SEALE-HATNE Appellant; 

1891  AND 

May  8.      giR   ALFEED  JODEELL,  Baronet,  and  |  ^ 
—           ^  \  Eespondents. 

Others J 

Will —  Construction, 

The  decision  of  the  Court  of  Appeal  (44  Ch.  D.  690),  upon  the  construc- 
tion of  a  will  and  codicils,  affirmed. 

J.  HIS  case,  reported  44  Ch.  D.  590,  turned  entirely  on  the 
constmction  of  a  will  and  codicils :  the  question  being  whether 
this  particular  testator  in  using  certain  words  (not  terms  of  art) 
meant  one  thing  or  another.  Lord  Halsbury  L.C.,  in  delivering 
his  judgment  in  the  Court  of  Appeal,  said, ''  I  repudiate  entirely 
the  notion  of  laying  down  any  canon  of  construction  which  is 
to  extend  beyond  the  particular  instrument  that  I  am  called 
upon  to  give  an  interpretation  to  (1)."  The  will  and  codicils  and 
the  material  facts  are  set  out  in  the  report  of  the  decision  below. 

May  5, 8.    Bighy  Q.C.  and  Christopher  James  for  the  appellant. 

OraeJcanthorpe  Q.C.,  Sir  Horace  Davey  Q.C.,  Moulton  Q.C., 

W.  B.  Trevelyan,  Eadley,  O.  B.  Bashleigh,  Lytlelton  Chubb,  and 

Swinfen  Eady,  appeared  for  various  respondents,  but  were  not 

heard. 

(1)  44  Ch.  D,  690,  at  p.  005. 
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Lord  Hebschell  : —  H.  l.  (e.) 

My  Lords,  two  questions  arise  upon  the  construction  of  the  J^ 
residuary  clause  of  the  will  of  the  testator  in  this  case,  namely,  Seale-Hatkb 
what  interpretation  is  to  be  put  upon  the  word  *^  relatives,"  and  Jodbell. 
what  is  the  meaning  to  be  attributed  to  the  expression  "  my 
relatives  hereinbefore  named."  My  Lords,  I  will  deal  with  these 
questions  in  the  order  in  which  I  have  mentioned  them.  It  is 
of  course  not  open  to  dispute  that  the  word  "  relatives  "  according 
to  its  natural  interpretation,  if  there  were  nothing  to  shew  that 
another  meaning  was  to  be  attributed  to  it,  would  not  include 
those  who  were  what  may  be  termed  natural  blood  relations,  but 
whose  parents  or  grandparents  were  not  born  in  wedlock,  and 
who  therefore  were  not  in  the  eye  of  the  law  related  to  the 
testator.  But  it  is  not  disputed  that  if  the  testator  has  in  the 
provisions  of  his  will  indicated  whom  he. considers  to  be  "rela- 
tives "  in  the  sense  in  which  he  is  speaking  of  relatives,  or 
members  of  his  family,  you  are  entitled  to  look  at  those  other 
provisions  in  order  to  interpret  the  word  "  relatives  "  as  used  in 
this  part  of  his  will. 

In  the  previous  part  of  the  will  the  testator  has  spoken  of 
persons  who  were  not  legitimately  related  to  him,  but  as  regards 
whom  there  existed  this  blood  relationship,  as  his  "  cousins."  He 
has  indicated,  therefore,  clearly  that  in  his  view  they  were  his 
relatives,  that  they  were  being  so  regarded  by  him  at  the  time 
when  he  made  his  will ;  and  obviously  when,  having  mentioned 
these  cousins,  he  mentions  their  children,  he  was  viewing  them 
also  in  the  light  of  relations,  and  it  was  in  that  light  as  ex- 
pressly specified  and  designated  by  him  that  he  was  intending 
to  give  them  benefit  under  his  will.  It  appears  to  me  therefore 
impossible  to  entertain  any  doubt  in  the  present  case,  that  this 
testator,  when  in  the  subsequent  part  of  his  will  he  speaks  of  his 
relatives  and  refers  to  them  as  relatives  whom  he  has  benefited 
under  the  provisions  of  his  will,  is  including  in  that  term  of 
**  relatives  "  those  whom  he  has  shewn  by  the  expressions  to  be 
found  in  other  parts  of  his  will  that  he  was  then  regarding  as 
relatives. 

But  then  it  is  said  that  he  has  confined  his  bounty,  under  this 
residuary  clause,  to  the  "  relatives  hereinbefore  named,"  that  is 
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H.  L.  (K)    to  sajy  according  to  tlie  interpretation  which  your  Lordships  are 

1891        asked  to  pat  upon  the  words,  hereinbefore  mentioned  by  name. 

Sbalb-Hjltke  Now  it  cannot  be  denied  that  the  word  ^*  named/*  although  its 

JoDMLL.     priiiM^ry  signification  may  be  "mentioned  by  name/'  is  also 

Lord'HencbeiL  ^®^»  ^^^  ^^^^  ^^  ^^  unnatural  sense,  as  synonymous  with 

"  specified  "  or  "  mentioned ; "  and  I  do  not  think  that  there  is 

any  hard  and  fast  rule  to  be  laid  down  that  in  construing  a  will 
you  are  always  to  give  to  any  particular  word  that  is  used  what 
is  called  its  primary  meaning.  A  word  which  is  used  commonly 
in  the  English  language  in  several  senses  must  be  interpreted 
according  to  that  which,  haying  regard  to  the  context  and  the 
whole  of  the  provisions  of  the  document  which  you  have  to  con- 
strue, appears  to  be  the  sense  in  which  the  testator  has  used  it 

Now,  my  Lords,  I  confess  that  for  my  own  part,  reading  the 
will  alone  without  regard  to  the  considerations  derived  from  the 
codicil,  the  impression  produced  is  that  the  testator  did  not 
intend,  by  using  the  language  **  hereinbefore  named  "  to  confine 
the  words  "  such  of  my  relatives  hereinbefore  named  "  to  those 
relatives  of  whom  he  had  mentioned  the  Christian  name  and  the 
surname.    It  is  not  easy  to  give  reasons  for  such  an  impression. 
Jt  is  difiScult  to  say  more  than  that  that  is  the  effect  which  the 
perusal  of  the  words  in  this  will  produces  upon  one's  mind. 
But  what  certainly  weighs  with  me  is  this,  that  I  do  not  think 
the  testator  in  this  residuary  clause  intended  to  lay  stress  on 
the  word  "  named"  in  the  words  "hereinbefore  named."    What 
he  intended  to  lay  stress  upon  was  this,  that  it  was  not  all 
the  relatives  who  had  been  made  the  objects  of  his  bounty  in 
the  earlier  part  of  the  will  whom  he  intended  to  share  in  this 
residue,  but  only  those  relatives  the  objects  of  his  bounty  who 
should  take  a  vested  transmissible  interest.    I  think  that  is 
what  he  is  intending  by  the  expressions  which  he  is  using  in 
this  residuary  clause ;  and  I  do  not  think,  as  I  have  said  before, 
that  the  emphasis  was  intended  to  be  upon  the  "  relatives  herein' 
before  named"  but  upon  "such  of  my  relatives  hereinbefore 
named  as  shall  become  etUUied  to  a  vested  transmissible  interest*^ 
It  may  be  that  the  words  "  hereinbefore  named  "  were  inserted 
inasmuch  as  some  of  the  persons  benefited,  whom  he  describes  as 
related  to  him,  were  not  strictly  spealong  relatives.    It  may  be 
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that  the  words  "  such  of  my  relatives  hereinbefore  named  "  were    H.  L.  (B.) 
intended  to  indicate  that  the  persons  whom  he  had  spoken  of  as       I89i 
"  relatives  "  in  the  earlier  part  of  the  will,  though  not  strictly  seale^atne 
his  relatives,  were  persons  who,  if  they  complied  with  the  con-     jo^rbll 
dition,  were  intended  by  him  to  take  the  benefit.  

''  LoM  Henchell. 

Now,  my  Lords,  I  think  I  should  have  arrived  at  that  con-       

elusion  merely  upon  a  perusal  of  the  terms  of  the  wilL  But 
when  one  comes  to  the  fifth  codicil  and  considers  that  the  testator 
had  then  before  him  and  under  his  consideration  the  residuary 
clause  of  this  will,  if  he  was  drawing  this  distinction  between 
persons  described  and  persons  named,  and  if  that  distinction  was 
one  of  the  cardinal  points  of  his  will — ^and  he  must  be  taken  to 
have  had  present  to  his  mind  who  were  the  persons  whom  he  had 
named — ^when  he  is  minded  to  make  it  clear  that  certain  persons, 
namely,  three  of  his  nieces,  were  not  to  take  benefits  under  this 
residuary  clause,  it  is  to  me  really  inconceivable  that  if  he  had 
been  using  the  words  ^'relatives  hereinbefore  named"  in  the 
sense  contended  for  he  should  have  framed  the  5th  codicil  in 
the  manner  in  which  he  has  done,  because  by  the  10th  clause 
of  that  5th  codicil  he  excludes  those  three  persons  from  par- 
ticipating in  the  division  of  his  residuary  estate  as  directed  by 
the  37th  clause.  At  that  time  if  the  contention  of  the  appellant 
be  well  founded,  there  was  only  one  person  entitled  under  that 
residuary  clause;  there  would  therefore  be  no  question  of  division 
at  all ;  and  the  simple  and  natural  course  to  have  adopted,  if  the 
testator  had  so  understood  and  intended  the  provisions  of  the 
residuary  clause,  would  have  been  this,  merely  to  provide  by  a 
clause  in  this  codicil  that  the  residuary  estate  should  go  to  this 
single  individual  to  whom  alone  it  was  then  in  his  contempla- 
tion that  it  should  go.  It  appears  to  me  that  that  would  have 
been  a  much  more  natural  course  to  have  taken,  and  one  which 
it  is  difficult  to  understand  his  not  taking,  rather  than  putting 
in  this  clause  in  the  codicil. 

It  appears  to  me,  therefore,  that  if  one  takes  such  assistance  as 
one  gets  from  that  circumstance,  the  inference  to  be  derived 
from  the  execution  of  that  codicil  fortifies  that  which  I  own  is 
the  conclusion  which  I  should  probably  otherwise  have  arrived 
at»  that  the  true  interpretation  has  been  put  upon  this  will  by 
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H.  L.(K)    the  Court  below,  and  therefore  this  appeal  ought  to  be  dis- 
1891        missed. 


Sbalb-Hatme 
^  ^'        LoBD  Magnaghten  : — 

JODRELL. 

—  My  Lords,  I  agree  with  your  Lordships  and  the  Court  of 

Appeal  that  this  is  a  plain  case. 

The  testator's  will  certainly  appears  to  have  been  drawn  by  a 
lawyer.  But  the  expression  which  has  given  rise  to  the  present 
argument  is  not  a  technical  one.  The  question,  as  it  seems 
to  me,  is  whether  that  expression  is  to  be  treated  as  an  exercise 
in  cryptography  or  to  be  understood  in  the  sense  which  would  I 
think  be  naturally  attached  to  it  by  an  educated  person  of 
common  intelligence,  not  being  either  hypercritical  or  disposed 
to  look  for  a  hidden  meaning  in  ordinary  language. 

The  testator  directs  the  division  of  his  residuary  estate  after 
his  wife's  death  in  the  following  terms :  '^  Amongst  such  of  my 
relatives  hereinbefore  named  as  by  virtue  of  the  trusts  and 
provisions  hereinbefore  contained  shall  become  entitled  to  a 
vested  transmissible  interest  in  any  part  of  my  property."  In 
the  earlier  part  of  the  will  he  had  made  bequests  to  take  efibct 
after  his  wife's  death  in  favour  of  certain  persons  named  in  his 
will  and  described  as  connected  with  him  in  certain  degrees  of 
relationship.  To  some  he  gave  an  absolute  interest  on  surviving 
his  wife  ;  to  others  life  interests  only  with  remainder  to  such  of 
their  children  as  should  fulfil  certain  conditions  of  survivorship. 
I  cannot  doubt  that  all  these  legatees  come  under  the  descrip- 
tion of  "  my  relatives  hereinbefore  named,"  and  that,  whether 
they  were  or  were  not  relatives  in  the  eye  of  the  law,  and 
whether  they  were  named  in  the  earlier  part  of  the  will  sepa- 
rately and  individually  or  named  by  reference  to  their  parentage, 
being  described  as  children  of  persons  separately  and  indi- 
vidually named,  such  of  them  as  should  acquire  vested  trans- 
missible interests  were  to  share  in  the  residue. 

To  hold  otherwise,  would,  I  think,  be  to  defeat  the  obvious 
intention  of  the  testator  by  over-refinement  and  straining  after 
precision  more  apparent,  perhaps,  than  reaL 

I  think  the  matter  is  sufficiently  clear  on  the  face  of  the  will, 
looking  at  the  residuary  clause  and  the  scheme  of  distribution 
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in  regard  to  part  of  the  estate  which  precedes  it.    But  it  is    H.L.  (K) 
certainly  satisfactory  to  find,  when  yon  come  to  the  5th  codicil,       i89i 
that  the  testator  himself,  considering  the  state  of  the  family  at  Seale-Uatnb 
the  time,  mnst  have  attached  the  same  meaning  to  the  residuary     jqdbell. 
gift  which  commends  itself  to  your  Lordships.  — 

LoBD  Field  concurred. 

LoBD  Hanken  : — 

My  Lords,  it  is  clear  that  the  testator  in  his  will  called  persons 
who  were  not  legitimately  connected  with  him  his  '^cousins,'' 
that  is,  he  treated  them  as  relatives.  This  affords  us  a  guide  as 
to  what  he  means  when  he  speaks  of  his  ^  relatives  "  in  the 
residuary  clause. 

Secondly,  he  divides  his  residue  amongst  his  **  relatives  herein- 
before named  "  who  may  fulfil  certain  conditions,  and  he  repeats 
this  provision  by  confirmation  in  a  codicil  at  a  time  when  in  the 
events  which  had  happened,  there  would  be  only  one  person  to 
whom  the  residue  would  go  if  ^' named '*  means  described  by 
Christian  or  surname.  Seeing  that  his  attention,  when  making  his 
5th  codicil,  was  necessarily  directed  to  the  point  who  would  take 
under  the  residuary  clause,  I  think  it  unreasonable  to  suppose 
that  he  meant  to  leave  one  person  to  take  under  a  provision 
which  directed  a  division  amongst  several.  This  (as  it  appears 
to  me)  unreasonable  conclusion  is  avoided  by  interpreting  the 
word  "  named  "  in  one  of  its  recognised  meanings  as  "  designated," 
and  I  therefore  adopt  that  interpretation. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

Order  appealed  from  a  firmed  and  appeal  dismissed; 
the  costs  of  all  parties  to  the  appeal  to  he  paid  ovl 
of  the  residtiary  estate. 

Lords'  Jamais  8th  May  1891. 

Solicitors  for  appellant :  Braces  &  AUlee. 

Solicitors  for  various  respondents :  Satchdl  &  Chappie ;  Witham, 
Lambert  dt  Roskell;  Hasties;  Walker  &  Whitfield;  Wadesm  dt 
MaVeson. 
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[HOUSE  OP  LORDS.] 

H.L.(E.)   THE  EASTERN  STEAMSHIP  COMPANY,! 
M»i  LIMITED ) 

•TtMie  26.  AKD 

SMITH   AND   Others,    Ownebs   op   "THE) 


Appellants  ; 


VANDALIA" I    Respondents. 

THE  "DUKE  OP  BUCOLEUCH." 

Ship— Collision— Merchant  Shipping  Act  1873  (36  &  37  Vict.  c.  85)  «.  17— 
Regtdationsfor  Preventing  Collision  at  /Sea,  Infringement  of— Presumption 
of  Blame. 

By  8. 17  of  the  Merchant  Shipping  Act  1873  (36  &  37  Vict.  c.  86)  in  a 
case  of  collision  a  ship  proved  to  have  infringed  any  of  the  regulations  for 
preventing  collision  contained  in  or  made  under  the  Merclumt  Shipping 
Acts  1854  to  1873  is  to  be  deemed  to  be  in  fault. 

The  doctrine  laid  down  in  The  Fanny  M.  Carvill  (2  Asp.  Mar.  L.  G. 
(N.S.)  566 ;  13  App.  Cas.  455,  n.)  approved  by  Lords  Bramwell,  Herschell, 
Macnaghten,  and  Hannen,  viz. : — ^The  true  construction  of  this  section  is 
that  the  infringement  must  be  one  having  some  possible  connection  with 
the  collision ;  or,  in  other  words,  the  presumption  of  culpability  may  be 
met  by  proof  that  the  infringement  could  not  by  any  possibility  have 
contributed  to  the  collision ;  and  the  burden  of  shewing  this  lies  on  the 
party  guilty  of  the  infringement ;  proof  that  the  infringement  did  not  in 
fact  contribute  to  the  collision  being  excluded. 

The  decision  of  the  Court  of  Appeal  (15  P.  D.  86)  affirmed,  the  votes  for 
and  against  being  equal. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1)  under  the 
following  circumstances :  About  1  a.m.  on  the  7th  of  March  1889 
the  steamer  Duke  of  Bucdevch  and  the  sailing  vessel  Vafid<dia 
came  into  collision  in  the  British  Channel.  In  an  action  in  the 
Admiralty  Division  brought  by  the  respondents  (the  owners  of 
the  Vandalia)  against  the  appellants  (the  owners  of  the  steamer) 
the  steamer  was  found  to  blame.  Butt  J.  who  tried  the  case 
found  as  a  fact  that  the  regulation  lights  of  the  Vandalia  were 
carried  so  that  the  port  light  was  on  the  occasion  in  question  to 
some  extent  obscured  by  one  of  her  sails.  On  the  ground  that 
the  Vandalia  had  thus  broken  Art.  6  of  the  Eegulations  for  Pre* 
venting  Collisions  at  Sea  Butt  J.  held  that  she  also  was  to  blame« 

(1)  15  P.  D.  86. 
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On  appeal  and  cross-appeal  by  the  plaintiffs  and  defendants    H.  L.  (£.) 
respectiyely  against  so  much  of  the  decree  of  Butt  J.  as  was       I89i 
adverse  to  each  of  them  the  Court  of  Appeal  (Lord  Esher  M.B.,     eastbbk 
Lindley  and  Lopes  L.J J.)  did  not  dissent  from  the  findings  of   ^^^^ 
fact  but  they  considered  that  the  VandcUia  had  established  that         ^• 

this  breach  of  the  regulations  could  not  possibly  have  contri-       

buted  to  the  collision.    On  this  ground  the  Court  of  Appeal^    "Dueeof 
adopting  the  law  laid  down  in  The  Fanny  M.  OarviU  (1),  held  ^^^^<^'" 
that  the  Duke  of  Bucclewh  alone  was  to  blame  and  varied  the 
decree  of  Butt  J.  accordingly. 

The  result  of  this  appeal,  as  will  be  seen  from  the  judgments, 
turned  entirely  on  the  facts,  as  to  which  the  House  was  equally 
divided.  The  case  is  reported  only  for  the  approval  by  all  their 
Lordships  of  the  doctrine  laid  down  in  The  Fanny  M.  OarviU  (1), 
and  only  those  parts  of  the  judgments  which  bear  on  that  point 
are  set  out. 

Feb.  17, 19.  Sir  B.  Webster  A.G.  (Sir  W.  PhUUmore,  Garell 
Barnes  Q.C.  and  F.  Laing  with  him)  for  the  appellants  con- 
tended that  the  Vandalia  having  infringed  one  of  the  regulations 
was  by  sect.  17  of  the  Merchant  Shipping  Act  1873  to  be  deemed 
to  be  in  fault,  and  that  she  had  not  (on  a  true  view  of  the  facts) 
made  out  that  the  infringement  could  not  by  any  possibility 
have  contributed  to  the  collision  :  mere  proof  that  the  infringe- 
ment had  not  in  fact  contributed  being  held  to  be  excluded  by 
the  statute :  see  The  Khedive  (2)  and  The  Lapwing  (3). 

Cohen  Q.C.  and  Myhurgh  Q.C.  (F.  W.  Baikes  with  them)  for  the 
respondents  contended  that  the  Vandaiia  had  made  out  by  her 
evidence  that  the  infringement  could  not  possibly  have  con- 
tributed to  the  collision,  and  relied  on  the  doctrine  of  The  Fanny 
M.  CarviU  (1). 

Sir  B.  Wd>ster  A.a  in  reply. 

[The  following  cases  were  also  referred  to :  The  Tirzah  (4) ; 
The  ArTcUyu)  (5) ;  The  Fire  Quern  (6).] 

(1)  2  Asp.  Mar.  L.  C.  (N.S.)  566;  (3)  7  App.  Oas.  612,  616. 

13  App.  Cas.  456,  n.  (4)  4  P.  D.  33. 

(2). 5  App.  Gas.  876,  893,  894.  (5)  9  App.  Oas.  136. 

(6)  12  P.  D.  147. 
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1891 


EAflTEBN 

Stbahbhip 

OOMPAVT. 

V. 

Smith. 

**DUKBOP 
BUCCLEUCH." 


June  26.    Lobd  Hebsohell  : — 

My  Lords,  early  on  the  morning  of  the  7th  of  March  1889,  the 
steamer  Duke  of  Bucdeueh,  and  the  sailing  yessel  Vandalia^  the 
former  outward,  the  latter  inward  bound,  came  into  collision  in 
the  British  Channel.  In  an  action  brought  by  the  owners  of  the 
Vwndalia  against  the  owners  of  the  steamer,  the  latter  was  found 
to  blame,  and  upon  this  finding  no  question  arises.  The  learned 
judge  who  tried  the  cause  in  the  Admiralty  Divbion  found  that 
the  Vandalia  was  also  to  blame.  This  decision  was  reversed  by 
the  Court  of  Appeal,  from  whose  judgment  the  present  appeal  is 
brought.  The  ground  of  the  adverse  decbion  as  regards  the 
Vandfdia  in  the  Admiralty  Division  was  that  she  had  broken  the 
sailing  rules,  and  must  therefore  be  held  to  blame.  It  was  found 
as  a  £act  that  her  port  light  was  so  placed  as  to  be,  on  the  occasion 
in  question,  to  some  extent  obscured  by  one  of  her  sails.  The 
Court  of  Appeal  did  not  dissent  from  this  finding,  but  they 
considered  that  it  had  been  established  that  this  breach  of  the 
rules  could  not  possibly  have  contributed  to  the  collision. 

The  Master  of  the  Bolls  after  stating  that  the  law  applicable 
to  the  case  was  that  laid  down  in  The  Fanny  M.  (Jarvill  (1),  the 
judgment  in  which  case  he  entirely  adopted,  said :  *^  I  take  it 
that  that  case  decides  this,  that  if  it  can  be  shewn  that  the  vessel 
has  (I  will  speak  only  of  lights  here)  her  lights  not  perfect  accord- 
ing to  the  rule,  that  if  you  can  shew  that  there  is  a  defect  in  the 
lights,  that  vessel  must  be  held  to  blame  unless  she  can  shew 
that  the  defect  which  exists  in  her  lights  could  not  by  any  possi- 
bility have  contributed  to  the  collision  which  actually  takes 
place."  I  think  this  is  a  correct  statement  of  the  law  to  be 
applied  to  the  present  case,  and  I  do  not  understand  any  of  your 
Lordships  to  dissent  from  it.  The  sole  question  is  whether  the 
Court  of  Appeal  has  correctly  appreciated  the  fietcts. 

The  case  certainly  comes  before  your  Lordships  in  an  unsatis- 
factory condition  in  some  respects.  The  learned  judge  of  the 
Admiralty  Division  appears  to  have  thought  that  the  feust  that 
the  rule  had  been  broken  established  the  liability  of  the  Vandalia^ 
and  not  to  have  entered  upon  the  inquiry,  what  was  the  extent 
of  the  obscuration  caused  by  the  sail,  and  what  the  relative  posi- 
a)  2  Asp.  Mar.  L.  0.  (N.S.)  565 ;  13  App.  Cas.  456,  n. 
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tion  of  the  two  vessels,  and  whether  the  Duke  of  Buccleuch  ever  H.  L.  (B.) 

conld  have  been  within  the  area  of  obscuration.    Yonr  Lordships  I89i 

have  therefore  the  bare  finding  that  the  sail  would  somewhat  eastbbk 

obscure  the  light  without  any  determination  of  the  extent  to  q^^^^ 

which  it  would  be  interfered  with.    The  amount  of  interference       _  «'• 

Smith. 

would  depend  upon  the  bellying  of  the  sail.     [After  discussing        

the  evidence  in  detail,  his  Lordship  concluded  thus : — ]  <*Duxb  of 

As  I  am  aware  that  your  Lordships  do  not  all  entertain  the  ^^^^^^" 
view  I  have  expressed,  and  out  of  sincere  respect  for  that  diffe-  ^^^  HwacheiL 
rence  of  opinion,  I  have  repeatedly  considered  and  weighed  the 
facts  and  arguments,  but  with  the  result  that  I  am  unable  to  see, 
except  upon  assumptions  which  appear  to  me  to  be  inconsistent 
with  the  evidence,  that  the  Court  of  Appeal  erred  in  the  judg- 
ment which  they  pronounced.  I  may  add  that  I  am  as  sensible 
as  any  of  your  Lordships  can  be  of  the  importance  of  enforcing 
the  statutory  rules,  and  that  I  certainly  should  not  be  disposed 
to  exonerate  a  vessel  shewn  to  have  broken  them,  on  any  minute 
calculation  as  to  distance  or  bearing. 

Lord  Bramwell  : — 

My  Lords,  I  wish  that  my  noble  and  learned  friend  (Lord 
Hannen)  had  read  his  opinion  to  your  Lordships  before  I  express 
mine,  because  I  agree  with  him,  and  I  have  little  doubt  that  I 
have  been  much  influenced  by  knowing  what  his  opinion  was. 

I  agree  that  this  is  a  very  unsatisfactory  case.  I  cannot  agree 
that  the  Vandalia  is  not  liable.  I  agree  to  the  law  laid  down  in 
JTie  Fanny  M.  Garvill  (1).  I  think  the  illustration  given  by 
Xiord  Esher  irresistible.  It  would  be  absurd  to  hold  a  vessel 
liable  for  a  collision  on  a  bright  day  because  she  had  not  a  fog- 
horn on  board.  But  I  doubt  whether  the  Courts  are  justified  in 
putting  an  exception  on  the  statute  such  as  is  necessary  to 
exempt  the  Vandalia  from  liability,  an  exception  giving  rise  to 
nice  questions.  She  had  her  lights  where  she  ought  not  to  have 
had  them.  It  is  said  that  that  could  not  have  caused  the 
collision ;  and  unless  it  is  made  out  that  it  could  not,  which  she 
had  got  to  make  out,  she  is  liable. 

[His  Lordship  then  discussed  the  evidence  and  said  he  was 

(1)  2  Asp.  Mar.  L.  0.  (N.S.)  565 ;  13  App.  Cas.  455,  n. 
Vol.  I.  1891.  3  Y 
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H.  L.  (E.)    not  satisfied  that  the  VandcUia's  disregard  of  the  rales  caM  not 
1891        have  caused  the  collision^  nor  that  it  did  not ;  on  the  oontiary, 


Eastern     he  inclined  to  think  it  did.] 

Steamship 

OOUFAHY 

Smith         LoED  MaONAQHTEK  : — 

The  My  Lords,  this  case  has  caused  me  a  good  deal  of  anxiety  and 
BuccLBUOT  "  ^  h^y^  been  slow  to  make  up  my  mind  upon  it.  But  after  giving 
full  weight  to  the  arguments  of  the  learned  counsel  for  the  ap- 
pellants and  considering  over  and  over  again  the  opinion  of  my 
noble  and  learned  friend  opposite  (Lord  Hannen),  I  have  come 
somewhat  reluctantly  to  the  conclusion  that  the  judgment  of  the 
Court  of  Appeal  ought  not  to  be  disturbed. 

It  is  at  least  satisfactory  to  find  that  there  is  no  difference 
of  opinion  in  this  House  on  any  point  of  law  involved  in  the 
case.  Your  Lordships  are,  I  believe,  all  of  opinion  that  the  law 
was  correctly  laid  down  in  the  case  of  The  Fanny  M.  CarviU.  (1) 
[His  Lordship  then  discussed  the  evidence  and  came  to  the 
same  conclusion  as  Lord  Herschell.] 

LoBD  Hannen  : — [After  stating  the  facts  and  discussing  the 
evidence  as  to  the  position  of  the  lights,  proceeded  thus : — ] 

The  extent  to  which  the  bellying  of  the  sail  would  cause 
obscuration  is  not  given  by  the  assessors,  and  it  would  appear 
that  Butt  J.  did  not  consider  it  necessary  in  his  view  of  the  law 
to  ascertain  this.  *^  Am  I  to  take  it,"  he  says,  ^^  that  this  vessel 
had  her  yards  absolutely  sharp  braced  ?  I  do  not  think  I  can. 
I  think  the  Act  of  Parliament  is  passed  to  prevent  my  going 
into  these  nice  questions  of  fact "  (amongst  which  would  also 
be  the  extent  of  the  bellying  of  the  sail).  And  he  continues, 
^'I  must  hold  that  there  was  an  infringement  which  might 
possibly  have  contributed  to  or  caused  this  collision."  These 
latter  words  imply  that  the  learned  judge  had  come  to  the 
conclusion  that  the  DuJce  of  Buccleuch  was  in  such  a  position  that 
the  obscuration  of  the  Vandalia^s  lights  by  the  foresail  might 
possibly  contribute  to  the  collision,  and  he  considered  that  in 
accordance  with  the  decision  in  The  Fanny  M.  CarviU  (1),  and 

(1)  2  Asp.  Mar.  L,  C.  (N.S.)  665 ;  13  App.  Oas.  456,  n. 
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other  cases,  he  was  not  bound  to  find  that  the  obscuration  did  in    H.  L.  (E.) 
fact  contribute  to  the  disaster.  I89i 

This  appears  to  be  a  perfectly  accurate  view  of  the  efiect  of     Eastern 
the  judgment  of  the  Privy  Council  in  The  Fanny  M.  Carvill  (1)    ^q^^^ 
Sir  James  Colville,   delivering  the  judgment  of  the  Judicial      ^  *• 

Committee,  there  says :  "  Their  Lordships  therefore  conceive  that        

whatever  be  the  true  construction  of  the  enactment  in  question  «  dcke  of 
that  which  would  take  the  case  out  of  its  operation  by  mere  ^^^^^^h." 
proof  that  the  infringement  of  the  regulation  did  not,  in  point  of  ^^'^  Hannco. 
fact,  contribute  to  the  collision  is  inadmissible.  They  conceive 
that  the  Legislature  intended  at  least  to  obviate  the  necessity 
for  the  determination  of  this  question  of  fact  (often  a  very 
nice  one)  upon  conflicting  evidence."  He  then  proceeds  to  con- 
sider the  possible  constructions  which  may  be  put  upon  the  enact- 
ment, and  he  rejects  the  one  that  an  infringement  of  any  of  the 
regulations  gives  rise  to  an  absolute  presumption  of  culpability, 
and  adopts  the  other,  ^'  that  the  infringement  must  be  one 
having  some  possible  connection  with  the  collision,  or,  in  other 
words,  that  the  presumption  of  culpability  may  be  met  by  proof 
that  the ; infringement  could  not  by  any  possibility  have  con- 
tributed to  the  collision,"  and  he  concludes  by  saying  that  this 
construction  "gives  eflFect  to  the  statute  by  excluding  proof  that 
infringement  which  might  have  contributed  to  a  collision  did 
not  in  fact  do  so,  and  by  throwing  on  the  party  guilty  of  the  in- 
fringement the  burthen  of  shewing  that  it  could  not  possibly 
have  done  so." 

This  view  of  the  law  was  accepted  in  the  Court  of  Appeal  and 
will,  I  presume,  be  approved  of  by  your  Lordships,  but  the  Court 
of  Appeal  came  to  the  conclusion  that  the  proved  infringement 
by  the  Vandalia  of  the  rule  with  regard  to  lights  could  not  pos- 
sibly have  contributed  to  the  collision,  and  therefore  that  the 
Vandalia  has  sustained  the  burthen  of  proof  required  to  free  her 
from  responsibility. 

I  regret  to  say  that  I  cannot  concur  in  this  view  of  the  facts. 
[His  Lordship  then  discussed  the  evidence  and  concluded  as 
follows : — ] 

For  these  reasons,  I  am  of  opinion  that  the  Vamdalia  has 
(1)2  Asp.  Mar.  L.  0.  (N.S.)  666 ;  13  App.  Cas.  455,  n. 
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failed  to  establish  that  the  obscuration  of  her  light  by  her  fore- 
sail could  not  possibly  have  contributed  to  the  collision,  and 
therefore  that  the  judgment  of  Butt  J.  should  be  restored. 

Question  put,  that  the  judgment  or  decree  complained 
of  he  reversed ;  and  it  appearing  that  the  votes 
were  equals  thereupon  according  to  the  ancient 
rule  in  the  law,  Semper  prsesumitur  pro 
Negante,  it  was  determined  in  the  negative; 
therefore  the  judgment  or  decree  complained  of 
was  affirmed;  and  tlie  appeal  dismissed. 

Lords*  Journals  26th  June  1891. 

Solicitors  for  appellants  :  Oellatly  &  Warton. 
Solicitors  for  respondenta :  Thomas  Cooper*  &  Co. 


[HOUSE  OP  LORDS.] 
ii.L.(E.)   JOHN  CEOOK  (The  Elder) Appellant; 

1^  AND 

J^'     L  &  E.  MOELEY Eespondents. 

Bankruptcy — Act  of  Bankruptcy-^Notice  of  Intention  to  Suspend  Payment- 
Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52)  sect.  4  sutnsect.  1  (k). 

A  debtor  sent  to  his  creditors  this  letter : — "  Being  unable  to  meet  mj 
engagements  as  they  fall  due  I  invite  your  attendance  at "  (a  specified 
place  and  time)  "  when  I  will  submit  a  statement  of  my  position  for  your 
consideration  and  decision  " : — 

Hdd^  affirming  the  decision  of  the  Court  of  Appeal  (24  Q.  B.  D.  820), 
that  the  letter  would  naturally  induce  the  creditors  to  believe  that  the 
debtor  intended  to  suspend  payment  of  his  debts  and  therefore  amounted 
to  a  notice  that  he  was  '*  al^out  to  suspend  payment  of  his  debts  "  within 
the  meaning  of  the  Bankruptcy  Act  1883  sect.  4  sub-sect.  1  (h)  and  was 
therefore  an  act  of  bankruptcy. 

Appeal  from  an  order  of  the  Court  of  AppeaL  (1) 

On  the  2nd  of  December,  1889,  a  trader  sent  to  his  creditors 
the  following  circular : — 

(1)  21  Q.  B.  D.  320. 
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"Belle  Vue  House,  h.l.(E.) 

"Upper  Clapton,  1891 . 

"  2nd  December,  1889.  (^^ 

"Dear  Sirs, — Being  unable  to  meet  my  engagements  as 
they  fall  due,  I  invite  your  attendance  at  the  Gaildhall  Tavern, 
Gresham  Street,  City,  on  Wednesday  next  at  3  p.m.,  when  I 
will  submit  a  statement  of  my  position  for  your  consideration 
and  decision. 

"  Yours  obediently, 

"  (Signed)  John  Cbook." 

On  the  Wednesday,  which  was  the  4th  of  December,  a 
meeting  of  creditors  was  held,  when  an  offer  by  the  debtor  of 
a  composition  of  28.  6d.  in  the  pound  was  refused.  On  the  6th 
of  December  the  respondents,  creditors  for  £108,  having  filed  a 
petition  for  a  receiving  order,  Mr.  Begistrar  Linklater  made  a 
receiving  order,  holding  that  the  circular  was  an  act  of  bankruptcy 
within  sect.  4,  sub-sect.  1  (h)  of  the  Bankruptcy  Act,  1883.  (1) 

On  appeal  the  Court  of  Appeal  (Lord  Esher  M.R.  and 
Bowen  L.  J.,  Fry  L.  J.  dissenting)  dismissed  the  appeal.  Against 
this  decision  the  present  appeal  was  brought  by  the  father  and 
landlord  of  the  debtor  as  a  person  aggrieved  within  sect.  104, 
sub-sect.  2  (c)  of  the  Act. 

July  6,  7.  Biffbtf  Q.C.  and  Herbert  Beed  (0.  A.  Bussell  with 
them)  for  the  appellant : — 

The  circular  letter  is  not  within  sect.  4,  sub-sect.  1  (h)  of  the 
Act ;  not  a  notice  that  the  debtor  is  about  to  suspend  payment 
of  his  debts.  It  is  a  notice  that  he  is  unable  to  pay  his  debts  as 
they  fall  due,  with  an  invitation  to  the  creditors  to  come  the 
next  day  but  one  to  discuss  the  situation,  and  decide  what  is 
best  to  be  done.  They  may  decide  that  suspension  is  best ;  but 
they  may — and  the  notice  is  probably  sent  in  the  hope  that 

(1)  By  sect.  4,  sub-sect.  1,  of  the  debts  or  presents  a  bankruptcy  peti- 

Bankruptcy  Act  1883  (46  &  47  Vict,  tion  against  himself.  .... 

c  52)  *'a  debtor  commits  an  act  of  (A)  "If  the  debtor  gives  notice  to 

bankruptcy  in  each  of  the  following  any  of  his  creditors  that  he  has  sus- 


pended, or  that  he  is  about  to  suspend, ' 
(/)  "  If  he  files  in  the  Court  a      payment  of  his  debts." 


declaration  of  his  inability  to  pay  his 
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H.  L.  (E.)  they  will — give  assistance  and  allow  the  debtor  to  go  on  trading. 
1891  The  Legislature  intended  that  only  certain  precise  and  definite 
Crook      ^^^^  should  be  acts  of  bankruptcy.     One  of  these  is  prescribed 

MoKLBY      ^y  8ub-s.  1  (/) :  the  filing  in  the  Court  a  declaration  of  inability 

to  pay  debts :  merely  giving  notice  of  inability  is  not  an  act  of 

bankruptcy.  What  is  the  use  of  the  creditors  meeting  to  decide 
whether  there  shall  be  suspension,  if  this  notice  is  an  act  of 
bankruptcy  ?  For  if  it  is  an  act  of  bankruptcy  at  all,  it  is  so 
when  issued  on  the  2nd  of  December,  not  on  the  4th  or  at  any 
other  time.  The  meeting  would  be  a  mockery :  the  thing  would 
be  done,  and  the  creditors  must  go  home.  Non-payment  of 
debts,  inability  to  pay  debts,  are  not  the  same  thing  as  a  notice 
that  the  debtor  is  about  to  suspend.  Thinking  about  suspend- 
ing, asking  for  advice  about  suspending,  are  not  the  same 
thing  as  suspending.  After  the  letter  the  debtor  might  honestly 
and  properly  pay  individual  creditors,  if  he  were  pressed,  or  if 
he  acted  bon&  fide  without  collusion.  A  notice  that  the  debtor 
is  about  to  suspend  is  quite  consistent  with  xdtimate  solvency : 
a  very  different  thing  from  a  notice  that  he  is  embarrassed, 
cannot  pay  his  debts  as  they  fall  due,  and  wants  to  consult  his 
creditors  whether  to  suspend  or  not.  If  such  a  letter  be  an 
act  of  bankruptcy  no  creditor  can  safely  take  a  composition. 
No  creditor  could  reasonably  infer  from  it  that  the  debtor  had 
suspended  or  would  certainly  suspend  payment.  The  notice  is 
not  the  same  as  in  other  decided  cases  :  see  Ex  parte  Oasiler  (1), 
where  a  notice  of  inability  to  pay  debts  was  held  not  to  be 
equivalent  to  a  notice  that  the  debtor  was  about  to  suspend 
payment :  In  re  Walsh  (2) ;  In  re  Wohtenholme  (3) ;  Jii  re 
Lanib  (4) ;  In  re  Fleming,  Fraser  dt  Co.  (5). 

Finlay  Q.C.  (B.  Whitehead  with  him)  for  the  respondents 
pointed  out  that  (/)  in  sect.  4  sub-sect.  1  was  taken  from  similar 
provisions  in  former  Bankruptcy  Acts :  Qi)  was  new ;  and  con- 
tended that  the  decision  below  was  right  for  the  reasons  already 
given  in  the  Court  below. 

(1)  13  Q.  B.  D.  471.  (3)  2  Morrell,  Bkcy.  R.  213. 

(2)  2  Morrell,  Bkcy.  R.  112.  (4)  4  Morrell,  Bkcy.  R.  25. 

(5)  60  L.  T.  (N.S.)  164. 
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Bighf  Q.C.  in  reply*  H.  L.  (E.) 

1891 

Eabl  of  Selbobnb  : — 

My  Lords,  if  this  question  were  free  from  authority,  there  are 
some  points  on  which  my  opinion  would  hardly  be  in  entire 
accord  with  all  that  has  been  said  in  the  cases  referred  to. 

In  the  first  place,  with  regard  to  this  particular  clause  {h)  of 
sub-sect.  1  of  sect  4  in  the  Bankruptcy  Act  of  1883,  "  K  the 
debtor  gives  notice  to  any  of  his  creditors  that  he  has  suspended, 
or  that  he  is  about  to  suspend,  payment  of  his  debts/'  I  could 
not  myself  come  to  the  conclusion  which  seems  to  be  favoured 
by  some  observations  of  the  very  learned  judge  in  the  case  of 
Fleming,  that  a  temporary  suspension,  which  might  not  be  per- 
manent, is  not  within  the  meaning  of  the  words.  To  **  suspend," 
in  its  natural  signification,  rather  means  something  which  may 
not  be  permanent  than  that  which  necessarily  is  so.  A  perpetual 
stoppage  of  payment  would  be  a  suspension  and  something  more ; 
but  to  say  that  the  word  '^suspension"  means  nothing,  in  this 
context,  but  a  necessarily  permanent  stoppage  of  payment,  is  a 
proposition  to  which  I  cannot  agree.  A  stoppage  of  business  in 
the  ordiuary  course,  and  of  the  payment  of  debts  in  the  ordinary 
course,  is  so  serious  a  thing  in  many  if  not  in  all  businesses, 
certainly  for  example  in  the  business  of  a  banker,  that  the  Legis- 
lature might  well  consider  it  a  sufficient  reason  for  giving  the 
creditors  the  power  of  treating  it  as  an  act  of  bankruptcy  in 
itself,  without  entering  into  the  question  whether  in  conceivable 
circumstances  and  by  conceivable  methods  it  might  not  come  to 
an  end  and  business  be  resumed.  I  cannot  but  think  that  it  would 
be  doing  violence  to  these  words  if  a  suspension  of  payments 
de  facto,  whether  in  circumstances  which  might  make  it  possible 
to  resume  them  or  in  circumstances  which  might  make  that 
impossible,  were  held  not  to  be  enough.  That  is  the  first  point, 
as  to  which  I  should  have  a  tolerably  clear  opinion  if  there  were 
no  authorities  pointing  the  other  way. 

The  second  point  is  this.  It  is  said  (and  I  am  rather  under 
the  impression  that  this  is  the  main  foundation  of  the  argument 
before  your  Lordships  in  support  of  the  appeal)  that  because 
under  letter  (/)  it  is  made  an  act  of  bankruptcy  ''  if  the  debtor 
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H.  L.  (E.)  files  in  the  Court  a  declaration  of  his  inability  to  pay  his  debts/" 
1891  therefore  it  would  be  inconsistent  with  that  to  hold  a  document. 
Crook      ^ot  SO  filed,  which  in  substance  declares  **  his  inability  to  pay 

MowiET  ^^  debts,"  to  be  a  "  notice  to  creditors  that  he  had  suspended,  or 
was  about  to  suspend,  payment  of  his  debts."  It  is  undoubtedly 
possible,  that  there  might  be  a  document  speaking  of  inability  to 
pay  a  man's  debts  in  such  a  context  and  in  such  a  manner  as  not 
to  imply  ''that  he  had  suspended,  or  that  he  was  about  to 
suspend,  payment  of  his  debts."  But  on  the  other  hand  there 
might  be  a  document  of  which  the  language  might  amount  to 
''  a  declaration  of  his  inability  to  pay  his  debts,"  which,  taking 
it  with  all  its  circumstances  and  in  its  context,  would  practically,, 
and  according  to  the  common  sense  of  mankind,  be  a  ''  notice  to 
his  creditors  that  he  had  suspended,  or  was  about  to  suspend, 
payment  of  his  debts."  And  if  this  may  be  so,  I  can  perceive 
no  inconsistency  between  the  two  clauses,  if  in  the  one  case  the 
act  of  bankruptcy  is  constituted  by  the  bankrupt's  ''  filing  in  the 
Court  a  declaration  of  his  inability  to  pay  his  debts,"  and  in  the 
other  case  by  a  notice  giyen  to  his  creditors  in  a  different  way. 
The  first  is  not  a  negative  and  exclusive  clause — it  does  not  say 
that  no  "  declaration  of  his  inability  to  pay  his  debts "  made 
otherwise  shall  operate  as  an  act  of  bankruptcy ;  whether  it  does 
or  not  must  depend  upon  the  definition  of  other  acts  of  bank- 
ruptcy. The  debtor  may  do  this  himself  without  communication 
with  any  of  his  creditors — he  may  take  that  step  intentionally 
to  put  himself  in  the  way  of  being  made  a  bankrupt.  But  it 
does  not  follow  that  something  very  like  it  may  not  also  be  an 
act  of  bankruptcy  in  a  different  way,  of  which  his  creditors  may 
or  may  not  take  advantage.  I  cannot  therefore  attribute  very 
much  weight  to  any  supposed  implication  from  clause  (/)  of  the 
sub-section,  that  anything  which  amounts  to  a  declaration  of  a 
man's  inability  to  pay  his  debts  ought  not  to  be  regarded, 
whatever  its  form,  context,  or  circumstances,  as  a  notice  to 
the  creditors  that  he  has  suspended,  or  is  about  to  suspend,, 
payment  of  his  debts. 

My  Lords,  I  have  thought  it  right  to  say  so  much  with 
regard  to  the  construction  which  I  should  be  disposed  to  put  upon 
the  Act  apart  from  authority.    Your  Lordships  are  not  called 
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upon  now  to  enter  into  any  other  question  than  this,  whether    H.  L.<£.) 
in  the  present  case  the  debtor  gave  notice  to  his  creditors  that       i89i 
he  had  suspended^  or  was  about  to  suspend,  the  payment  of  his      qbook 
debts.    And  there  again,  without  reference  in  the  first  instance     jj^o^^y 
to  any  authorities,  I  look  at  the  document  and  apply  the  proper  B^rtofs^bome. 
test  as  expressed  in  several  of  the  cases.    I  will  only  refer  to       — 
the  words  of  Lord  Justice  Bowen  in  the  case  of  Lamb  (1),  where 
he  asks  the  question,  "  What  effect  would  the  circular  produce 
on  the  mind  of  a  creditor  receiving  it  as  to  the  intention  of  the 
debtor  with  regard  to  his  creditors  ?  "    That  is  the  true  test    I 
think  in  the  case  of  Wohtenholme  (2)  the  same  thing  was  said  by 
Mr.  Justice  Cave ;  and  as  I  understood  the  arguments  at  the  bar 
it  is  not  denied.    Then  I  ask,  What  effect  would  this  circular 
naturally  and  properly  produce  upon  the  minds  of  the  creditors 
receiving  it  ?    It  is  a  general  circular  by  the  debtor  to  all  his 
creditors.    That,  I  think,  upon  the  evidence,  upon  the  evidentia 
rei  also,  your  Lordships  may  take  for  granted.    Well,  ''  being 
unable  to  meet  my  engagements  as  they  fall  due,  I  invite  your 
attendance  at "  a  certain  place,  two  days  afterwards,  *'  on  Wednes- 
day next,  when  I  will  submit  a  statement  of  my  position  for  your 
consideration  and  decision."    I  cannot  help  thinking  that  every 
creditor  receiving  that  circular  must  have  understood  that  he 
would  not  do  or  attempt  to  do  that  which  he  said  he  was  unable 
to  do,  he  would  not  attempt  to  meet  any  of  his  engagements  as 
they  fell  due.    The  very  object  of  so  writing  to  all  the  creditors 
is,  in  substance,  to  request  them  to  act  upon  the  footing  that 
he  is  not  going  on  to  make  payments,  and  that  it  is  to  be  con- 
sidered whether   they  will  make  any  arrangement  with  him. 
Every  creditor  receiving  that  communication  must  have  felt 
that  it  was  a  notice  to  him  that  he  must  not  expect  to  get  pay- 
ment if  he  asked  for  it,  but  that  he  was  desired  to  come  to  a 
meeting  and  consider  what  could  be  or  ought  to  be  done  in  those 
circumstances.    Assuming,  therefore,  that  until  the  letter  was 
sent  out  there  had  been  no  stoppage,  that  letter  appears  to  me 
to  involve  of  necessity  a  notice  that  the  payments  would  not  go 
on  in  their  ordinary  course,  at  all  events  until  after  that  meet- 
ing.     To  me  that  seems  to  be  a  notice  that  he  is  about  to 
(1)  4  Morrell,  Bkcy.  B.  25,  at  p.  28.  (2)  2  Morrell,  Bkcy.  R.  213. 
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H.  L.  (£.)    suspend  payment ;  and  even  though  the  time  between  the  letter 

1891        and  the  meeting  was  short,  and  though  under  some  cireum- 

Cbook       stances  such  a  meeting  might  possibly  result  in  the  resumption 

MoRLET.     ^^  payments,  I  should   hesitate  long  before  I  could  hold  that 

that  was  not  notice  of  a  suspension  of  payments  within  the 

meaning  of  the  Act. 

But,  my  Lords,  it  is  not  necessary  to  take  so  narrow  a  view  of 
the  matter,  because  looking  at  the  letter  as  a  whole  it  seems  to 
me  quite  clear  that,  assuming  the  fact  to  be  as  the  debtor  states, 
it  was  not  in  contemplation  that  there  would  be  any  resumption 
of  payments,  and  no  creditor  receiving  it  could  reasonably  sup- 
pose that  there  would  be  any.  There  might  possibly  be  a  com- 
position with  the  existing  creditors ;  and  that,  no  doubt,  was 
what  the  debtor  wished  for,  and  what  he  actually  did  propose  at 
the  meeting.  But  that  is  a  different  thing  from  a  resumption 
of  payments  in  the  ordinary  course  of  business ;  it  would  have 
been  a  settlement  with  existing  creditors  on  the  footing  of  not 
making  payments  in  the  ordinary  course  of  business,  upon  the 
footing  of  suspension  and  not  upon  the  footing  of  going  on  as 
before. 

That,  my  Lords,  is  the  construction  which  the  Court  below  by 
a  majority  has  put  upon  this  document ;  and  for  my  own  part  I 
think  it  was  intended  to  be  so  understood,  and  that  the  man 
writing  it  would  not  have  been  acting  in  good  faith  if  he  had 
not  suspended  his  payments.  I  think  that  in  the  state  of  things 
which  he  describes  there  was  no  actual  prospect  and  no  reason- 
able probability  of  any  resumption  of  payments  in  the  ordinary 
course  of  business  at  all. 

I  will  not  say  much  about  the  authorities.  Having  read  the 
case  of  In  re  LanA  (1),  in  which  Lord  Justice  Fry,  I  observe, 
concurred,  I  see  no  substantial  distinction  between  that  case  and 
the  present  except  this,  that  instead  of  calling  a  meeting  a 
composition  was  offered  by  the  letter.  There  is  nothing  said 
about  suspension  of  payments,  and  the  only  ground  for  inferring 
the  necessity  for  it  is  this,  that  the  debtor  speaks  of  a  cause 
which  has  made  him  unable  to  pay  his  new  creditors  in  falL 
There  had  been  a  previous  composition  in  that  case.  Well, 
(1)  4:  Morrell,  Bkoy.  R.  26. 
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'^unable  to  pay  his  new  creditors  in  full"  is  language  as  fer  H. L.(B.) 
as  the  words  go  coming  rather  under  clause  (/)  than  under  I89i 
clause  (h) ;  but  nevertheless  that^  coupled  with  an  offer  of  oa^k 
composition  (a  better  composition  than  was  offered  in  this  ^  ^- 
case),  was  held  to  be  enough.  It  is  not  the  fact  that  in  that 
case  he  expressly  said  he  had  stopped  business  or  gone  out  of 
business.  He  evidently  contemplated  that  if  the  composition 
was  accepted  the  creditors  would  like  to  know  what  he  meant  to 
do,  and  he  says,  "  I  do  not  mean  to  go  again  into  business/' 
from  which  undoubtedly  it  might  be  inferred  that  he  meant 
to  wind  up  his  existing  business  upon  the  footing  of  the  com- 
position if  accepted ;  but  it  does  not  intimate  that  he  had 
stopped,  unless  the  jest  of  the  letter  does  so.  In  that  case  the 
Master  of  the  Bolls  made  some  observations  upon  the  case  of 
Ex  parte  Oastler;  In  re  Friedlander  (1).  He  said  in  substance 
that  it  was  to  him  one  of  some  difficulty,  but  that  it  might  be 
distinguished  in  certain  ways ;  and  so  it  may  be.  The  case  of 
Wahh  was  decided  upon  that  authority.  But  the  other  cases 
which  followed,  namely  In  re  Wolstenholme  (2)  and  In  re  Lamb  (3), 
as  it  appears  to  me,  go  upon  the  same  principle  on  which  this 
present  case  has  been  decided.  In  my  judgment  they  go  upon  a 
sound  principle,  and  this  case  seems  to  me  to  be  even  clearer  in 
favour  of  the  conclusion  than  those  cases  were.  Whether  it  is  so 
or  not  is  not  material,  if  the  decision  in  the  present  case  is  right. 

On  the  case  of  Fleming  I  will  say  no  more  than  this,  that 
there  are  some  observations  of  the  very  learned  judge  who 
delivered  the  judgment  in  that  case  in  which  I  cannot  entirely 
concur ;  and  if  I  must  rest  my  judgment  in  this  case  upon  dissent 
from  those  observations,  I  am  prepared  respectfully  to  do  so. 

I  therefore  move  your  Lordships  that  this  appeal  be  dismissed 
and  the  judgment  below  affirmed  with  costs. 

liOBD  Watson  :— 

My  Lords,  the  Bankruptcy  Act  1883  does  not  prescribe  any 
form  of  words  for  a  notice  under  sect.  4  (1)  (A).  It  therefore 
appears  to  me  that  any  notice  will  be  sufficient  for  the  purposes 

(1)  13  Q.  B.  D.  471.  (2)  2  Morrell,  Bkcy.  R.  213. 

(3)  4  MorreU,  Bkcy.  R.  26. 
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Orook 

V, 
MOBLET. 

Lord  Watson. 


H.  L.  (E.)   of  sub-sect.  (A)  which  is  expressed  in  terms  calculated  to  convey 
1891        to  its  recipients  the  information  that  their  debtor  has  suspended 
or  is  about  to  suspend  payment  of  his  debts. 

A  declaration  of  his  inability  to  pay  his  debts  may  be  made 
by  a  debtor  to  one  or  more  of  his  creditors,  in  terms  and  under 
circumstances  which  do  not  suggest  that  he  means  to  stop  pay- 
ment of  his  debts  as  they  fall  due.  But  that  such  a  declaration 
may  be  couched  in  language  which  clearly  implies  that  the  debtor 
means  to  pay  nobody  in  full,  and  to  place  his  assets  at  the 
disposal  of  his  creditors,  does  not  appear  to  me  to  be  doubtful. 
I  cannot  appreciate  the  argument  that,  in  such  a  case,  the 
declaration  ought  not  to  be  treated  as  an  act  of  bankruptcy 
under  sub-sect  (h)  of  which  a  creditor  can  avail  himself,  because 
the  Legislature  has  previously,  by  sub-sect.  (/),  empowered  the 
debtor  to  take  the  benefit  of  the  Act,  by  filing  in  Court  a 
declaration  of  his  insolvency. 

In  this  case  by  the  circular  of  the  2nd  of  December,  1889,  the 
debtor  announces  to  his  creditors  that  he  is  unable  to  meet 
his  "  engagements  as  they  fall  due,"  which  plainly  imports  that 
he  can  no  longer  continue  to  pay  his  debts  in  ordinary  course. 
He  then  invites  them  to  meet  him  two  days  afterwards,  at  an 
hour  and  place  specified,  *'  when  I  will  submit  a  statement  of  my 
position  for  your  consideration  and  decision."  In  my  opinion, 
these  words  are  confirmatory  of  the  intimation  conveyed  in  the 
first  part  of  the  circular,  because  they  suggest  that  the  sender 
will  not  be  able  to  resume  payments,  or  to  carry  on  his  business 
unless  the  creditors  agree  to  accept  a  composition. 

I  think  that  a  circular  in  these  terms  conveys  a  distinct 
assurance  to  the  creditors  who  receive  it,  that  their  debtor  will 
hold  his  hand  and  will  make  no  payments  on  account  of  his 
business  except  such  as  are  absolutely  required  for  its  preserva- 
tion. I  also  think  that  the  effect  of  the  notice  of  suspension  of 
payments  is  not  impaired  by  the  suggestion  that  he  may  resume 
payment,  in  the  event  of  his  creditors  making  arrangements 
which  will  permit  of  his  so  doing. 

The  judgment  of  the  Appeal  Court  is,  in  my  opinion,  right. 
I  concur  in  the  motion  proposed  by  the  noble  and  learned  Earl, 
and  in  all  the  reasons  which  he  has  assigned  for  it. 
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LoBD  Macnaghten  : —  H.  L.  (E.) 

My  Lords,  I  entirely  agree  in  the  observations  of  my  noble       Jf|^ 
and  learned  friends.  Ceook 

V, 

MOBLBT. 

Lord  Mobbis  : — 
My  Lords,  I  concur. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lards*  Journals  Tth  July  1891. 

Solicitor  for  appellant :  Arthur  Harris, 

Solicitors  for  respondents :  Phelps,  Sidgtoiek  &  BiddXe. 
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JOSEPH  SMITH  (Paupeb) Appellant;      h.l.(E.) 

AKD  1891 

CHAKLES  BAKER  &  SONS Respondents,     -^"^l 

Kegligence — Master  and  Servant — Employer  and  Workman — Defect  in  System 
— Bisk  voluntarily  incurred — Maacim  "  Volenti  non  fit  Injuria  '* — Em- 
ployers Liability  Act  1880  (43  dh  44  Vict.  c.  i2y- Fractice-^Appeal  from 
County  Court — Point  not  raised  at  Trial — Condition  Precedent — County 
Courts  Act  1888  (51  &  52  Vict.  c.  43)  s.  120. 

When  a  workman  engaged  in  an  employment  not  in  itself  dangerous  is 
exposed  to  danger  arising  from  an  operation  in  another  department  over 
which  he  has  no  control — the  danger  being  created  or  enhanced  by  the 
negligence  of  the  employer — the  mere  fact  that  he  undertakes  or  continues 
in  such  employment  with  full  knowledge  and  understanding  of  the  danger 
is  not  conclusive  to  shew  that  he  has  undertaken  the  risk  so  as  to  make 
the  maxim  '*  Volenti  non  fit  injuria  '*  applicable  in  case  of  injury.  The 
question  whether  he  has  so  undertaken  the  risk  is  one  of  fact  and  not  of 
law.  And  this  is  so  both  at  common  law  and  in  cases  arising  under  the 
Employers  Liability  Act  1880. 

The  plaintiff  was  employed  by  railway  contractors  to  drill  holes  in  a  rock 
cutting  near  a  crane  worked  by  men  in  the  employ  of  the  contractors.  The 
crane  lifted  stones  and  at  times  swung  them  over  the  plaintifiTs  head  with- 
out warning.  The  plaintiff  was  fully  aware  of  the  danger  to  which  he  was 
exposed  by  thus  working  near  the  crane  without  any  warning  being 
given,  and  had  been  thus  employed  for  months.    A  stone  having  fallen 
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H.Ii.(£.)  from  the  crane  and  injured  the  plaintiff,  he  sued  his  employers  in  the 

County  Court  under  the  Employers  Liability  Act  1880.    The  jury  found 

(1)  that  the  machinery  for  lifting  the  stone,  taken  as  a  whole,  was  not 

Smith  reasonably  fit  for  the  purpose  for  which  it  was  applied;  (2)  that  the 

••    .  omission  to  supply  special  means  of  warning  was  a  defect  in  the  ways, 

Sons.  works,  machinery  and  plant;  (3)  that  the  employers  (or  some  person 

engaged  by  them  to  look  after  the  condition  of  the  works,  &c.)  were 

guilty  of  negligence  in  not  remedying  the  defect ;  (4)  that  the  plaintiff  was 
not  guilty  of  contributory  negligence ;  (5)  that  he  did  not  voluntarily 
undertake  a  risky  employment  with  a  knowledge  of  its  risks ;  and  returned 
a  verdict  for  the  plaintiff  for  damages.  Application  having  been  made  to 
enter  judgment  for  the  defendants  on  the  ground  that  the  case  ought  not 
to  have  gone  to  the  jury,  the  plaintiff  having  admitted  that  he  knew  of 
the  risk  and  voluntarily  incurred  it : — 

Hdd,  reversing  the  decision  of  the  Court  of  Appeal  (Lord  Bramwell 
dissenting),  that  the  mere  fact  that  the  plaintiff  imdertook  and  continued 
in  the  employment  with  full  knowledge  and  understanding  of  the  danger 
arising  from  the  systematic  neglect  to  give  warning  did  not  preclude  him 
from  recovering;  that  the  evidence  would  justify  a  finding  that  the 
plaintiff  did  not  voluntarily  undertake  the  risk  of  injury;  that  the  maxim 
^  Volenti  non  fit  injuria  "  did  not  apply ;  and  that  the  action  was  main- 
tainable : 

Heldy  contrk  by  Lord  Bramwell,  that  there  was  no  evidence  to  justify 
the  5th  finding  of  the  jury ;  that  the  plaintiff  having  voluntarily  under- 
taken the  work  with  knowledge  of  the  risk  the  maxim  ''  Volenti  non  fit 
injuria"  applied;  and  that  the  action  was  not  maintainable. 

Sword  V.  Cameron  (1  Sc.  Sess.  Cas.  2nd  Series,  493)  approved. 

Thomas  v.  QaarUrmaine  (18  Q.  B.  D.  685)  commented  on. 

Under  the  provisions  of  sect.  120  and  the  following  clauses  of  the  County 
Courts  Act  1888  (51  &  52  Vict.  c.  43)  there  is  no  right  of  appeal  from  a 
county  court  except  upon  a  question  of  law  raised  and  submitted  to  the 
county  court  judge  at  the  trial. 

Clarhson  v.  Musgrave  (9  Q.  B.  D.  386)  approved. 

Appeal  &om  a  decision  of  the  Court  of  Appeal. 

The  appeal  arose  in  an  action  brought  by  the  appellant  in  the 
County  Court  of  Yorkshire,  held  at  Halifax,  to  recover  damages 
against  the  respondents  (who  were  railway  contractors)  for  injuries 
sustained  by  him  whilst  in  their  employment.  The  appellant 
had  been  working  for  the  respondents  on  the  Halifax  High  Level 
Bail  way  for  some  months  prior  to  the  day  on  which  he  received 
his  injuries.  The  duties  assigned  to  him  when  he  first  entered 
their  employment  were  to  fill  ^  skips  or  crates  with  stones,  which 
were  to  be  lifted  by  a  steam  crane,  in  order  to  be  put  into 
waggons.    He  was  next  engaged  in  slinging  stones  on  to  the 
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crane^  and  about  two  months  before  the  accident  he  was  set  to  H.  L.  (E.) 
work  a  hammer  and  drill  with  two  other  servants  of  the  respon-  isdi 
dents,  he  working  the  drill  whilst  they  worked  the  hammer.  On  s^ith 
the  day  of  the  accident  he  was  sent  with  two  others  to  drill  a  u^^eb  ^ 
hole  in  the  rock  in  a  cutting.  Whilst  they  were  thus  employed,  Sons. 
stones  were  being  lifted  irom  the  cutting,  which  was  seventeen 
or  eighteen  feet  deep.  The  crane  was  on  the  top  of  the  cutting, 
near  the  edge.  In  slinging  a  stone  a  chain  was  put  round  it  and 
a  hook  hitched  into  one  of  the  links.  To  this  chain  the  chain 
from  the  crane  was  fastened.  When  the  stones  were  clear  of 
the  bank  the  arm  of  the  crane  was  jibbed  in  the  one  or  the  other 
direction,  according  to  the  position  of  the  waggons  into  which 
the  stone  was  to  be  loaded.  If  it  was  jibbed  in  one  direction  it 
passed  over  the  place  where  the  appellant  was  working.  Whilst 
he  was  working  the  drill,  a  stone  in  the  course  of  being  lifted 
fell  upon  him,  and  caused  serious  injuries.  No  warning  was 
given  that  the  stone  was  to  be  jibbed  in  that  direction.  The 
plaintiff  in  his  evidence  stated  that  the  men  were  jibbing  over 
his  head,  that  whenever  he  saw  them  he  got  out  of  the  way,  but 
at  the  time  that  the  stone  fell  upon  him  he  was  working  the  drill 
and  so  did  not  see  the  stone  above.  One  of  his  fellow-workmen 
had  in  the  plaintiff's  hearing  previously  complained  to  the  ganger 
of  the  danger  of  slinging  stones  over  their  heads,  and  the  plain- 
tiff himself  had  told  the  crane-driver  that  it  was  not  safe.  In 
cross-examination  the  plaintiff  stated  that  he  was  a  navvy,  and 
accustomed  to  this  particular  work  for  six  or  seven  years.  He 
had  been  at  it  long  enough  to  know  that  the  work  was  dangerous ; 
he  had  been  at  the  same  class  of  work  in  the  same  cutting  when 
they  were  jibbing  overhead  every  day ;  he  was  doing  that  safely 
for  four  or  five  months.  Sometimes  he  could  see  the  stones 
being  craned  up  above  him ;  when  he  saw  them  he  got  out  of  the 
way.  At  the  close  of  the  plaintiff's  case  the  defendants'  counsel 
submitted  that  the  plaintiff  must  be  non-suited  on  his  own 
admission  as  to  his  knowledge  of  the  risk,  citing  Thomas  v. 
Quartermaine  (1).  The  learned  judge  (Judge  Snagge),  however, 
refused  to  non-suit  The  only  witness  called  for  the  defendants 
was  Hanson,  the  ganger,  who  was  superintending  the  work  on  the 

(1)  18  Q.  B.  D.  685. 
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H.  L.  (E.)    day  of  the  accident^  and  under  whose  orders  the  plaintiff  was. 

1891        Hanson  stated  that  they  had  put  the  sling-chain  on  to  the  stone 

Smith      in  the  ordinary  way,  but  no  explanation  was  given  or  suggestion 

Baksb  &     ixiade  as  to  what  was  the  cause  of  the  disaster.    He  said  the  role 

Sons.       at  the  works  was 'that  every  one  should  look  out  for  himself;  it 

was  part  of  the  plaintifiTs  employment  to  look  out ;  the  men 

ought  to  have  stopped  work  while  the  stone  was  being  jibbed 

round ;  that  would  be  the  safe  way ;  he  told  the  men  to  get  out 

of  the  way.    After  the  defendants'  case  closed  the  learned  judge 

left  several  questions  to  the  jury,  which  were  answered  by  them 

as  follows : — 

1. — Q.  Was  the  machinery  for  lifting  the  stone  from  the 
cutting,  taken  as  a  whole,  reasonably  fit  for  the  purpose  for  which 
it  was  applied  ? — A.  No. 

2. — Q.  Was  the  omission  to  supply  special  means  of  warning 
when  the  stones  were  being  jibbed  a  defect  in  the  ways,  works, 
machinery  and  plant  ? — A,  Yes. 

3. — Q.  If  so,  were  the  employers  (or  some  person  engaged  by 
them  to  look  after  the  condition  of  the  works,  &c.)  guilty  of 
negligence  in  not  remedying  that  defect  ? — A.  Tes. 

4. — Q.  Was  the  plaintiff  guilty  of  contributory  negligence?— 
A.  No. 

5. — Q.  Did  the  plaintiff  voluntarily  undertake  a  risky  employ- 
ment with  a  knowledge  of  its  risks  ? — A.  No. 

6. — Q.  Amount  of  damages  (if  any)  ? — A.  £100. 

Application  was  made  on  behalf  of  the  defendants  to  have 
judgment  entered  for  them,  notwithstanding  the  findings  of  the 
jury,  on  the  ground  that  the  case  ought  not  to  have  been  allowed 
to  go  to  them,  the  plaintiff  having  admitted  that  he  knew  of  the 
risk  and  voluntarily  incurred  it.  The  learned  judge  directed 
judgment  to  be  entered  for  the  plaintiff  for  £100,  the  amount  of 
damage  assessed  by  the  jury.  Notice  of  a  motion  to  set  aside 
the  judgment  and  to  have  judgment  entered  for  the  defendants 
was  afterwards  given  in  the  Queen's  Bench  Division.  The  grounds 
stated  in  that  notice,  so  far  as  are  now  material,  were  as  follows : — 

**  That  the  case  ought  not  to  have  been  allowed  by  the  judge  to 
go  to  the  jury,  the  plaintiff  having  admitted  that  he  knew  of  the 
risk  which  caused  his  injury,  and  voluntarily  incurred  it. 
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^  That  on  the  plaintiffs  own  admissions,  made  on  the  trial  of   H.  L.  (E.) 
the  action,  a  nonnsnit  onght  to  have  been  entered  by  the  judge.         I89i 

**  That  the  entry  of  the  said  judgment  for  the  plaintiff  was  and       g^rrH 
is  bad  in  law,  and  that  the  judge  ought  not  to  have  entered    ^J^  ^ 
judgment  for  the  plaintiff."  So^fs. 

Hie  Divisional  Court  (Huddleston  B.  and  Wills  J.),  before 
whom  the  appeal  came,  thinking  that  there  was  a  conflict  between 
the  decisions  of  the  Court  of  Appeal  in  the  cases  of  YarmotUh  y. 
France  (1)  and  Thomas  y.  Quai^termaine  (2),  which  they  were 
unable  to  reconcile,  and  which  it  was  desirable  that  the  Court  of 
Appeal  should  explain,  dismissed  the  appeal,  at  the  same  time 
granting  leave  to  appeal. 

The  Court  of  Appeal  (Lord  Coleridge  C.  J.,  Lindley  and  Lopes 
L.JJ.)  reversed  the  judgment  of  the  Court  below  and  entered 
judgment  for  the  defendants,  mainly,  or  it  may  be  said  exclu- 
sively, on  the  ground  that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants,  although  the  Lord  Chief  Justice 
expressed  an  opinion  that  the  judgment  of  the  county  court 
judge  ought  to  be  set  aside  on  another  ground  also;  namely, 
that  the  plaintiff  had  been  engaged  to  perform  a  dangerous 
operation  and  took  the  risk  of  the  operation  he  was  so  called 
upon  to  perform. 

1890.  Dec.  1,  2,  4.  Yarborough  Anderson  (T.  F.  Byrne  with 
iiim)  for  the  appellant : — 

The  point  on  which  the  Court  of  Appeal  decided  was  not  and 
is  not  open  to  the  defendants,  for  it  was  not  taken  at  the  trial. 
The  statute  strictly  limits  the  appeal  to  a  point  of  law  taken  at 
the  trial  of  which  the  judge  is  asked  to  take  a  note :  see  51  &  52 
Yict.  c.  43  s.  120,  and  GlarJcson  v.  Musgrave  (8),  decided  on  sect.  6 
of  the  County  Courts  Act  of  1875,  which  ran  in  similar  terms. 
The  same  principle  has  been  applied  by  this  House  to  actions  in 
the  High  Court :  The  Tasmania  (4) ;  MacBougaU  v.  Knight  (5). 
Moreover  no  such  point  was  even  suggested  in  the  notice  of 
Appeal  to  the  Divisional  Court  or  in  that  to  the  Court  of  Appeal. 

(1)  Vd  Q.  B.  D.  647.  (3)  9  Q.  B.  D.  386. 

(2)  18  Q.  B.  D.  685.  (4)  15  App.  Cas.  223. 

(5)  14  App.  Gas.  194. 
YoL.  I.  1891.  3  Z 
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H.  L.  (E.)    But,  assuming  that  point  to  be  open  to  the  defendants,  there 

1S91        was  evidence  of  negligence  for  the  jury.    A  crane  in  fit  condition 

Smith      di^d  properly  worked  does  not  drop  stones ;  the  £Bu;t  of  a  stone 

BAKXEL&     fftUing  is  in  the  absence  of  explanation  evidence  of  negligence: 

Sons.       Scott  V.  London  Dock  Company  (1) ;  Byrfie  v.  Boodle  (2).    The 

case  is  very  similar  to  Sword  v.  Cameron  (3),  which  was  approved 

by  Lord  Cranworth  in  Bartonshill  Coal  Company  v.  Reid  (4)  and 

by  Lord  Chancellor  Chelmsford  in  Bartonshill  Coal  Company  v. 

MeGuire  (5).      There  as  here  the  defect  was  in  the  system. 

There  the  time  allowed  the  men  to  escape  from  the  blasting  was 

not  enough.    Here  there  was  no  one  to  give  warning  when  the 

crane  moved  over  the  plaintiff,  and  while  occupied  in  drilling  he 

could  not  watch  the  crane  himself.    There  as  here  the  workman 

was  well  aware  of  the  danger :  yet  the  maxim  *'  Volenti  non  fit 

injuria  "  did  not  apply.     Those  cases  establish  that  at  common 

law — ^as  well  in  Scotland  as  in  England — ^a  defect  in  the  system 

which  makes  the  employment  more  dangerous  than  it  otherwise 

would  be  renders  the  employer  liable,  though  the  workman  knows 

of  the  danger. 

[LoBD  Watson  referred  to  the  judgment  of  Lord  Wensleydale 
in  Weems  v.  Mathieson  (6).J 

There  was  quite  enough  to  bring  the  case  within  the  Employers 
Liability  Act.  Not  only  was  there  a  defect  in  the  system,  that 
is  to  say  in  the  ways,  works,  machinery  and  plant,  but  the  ganger 
who  was  intrusted  by  the  employer  with  the  superintendence 
of  the  work  admitted  the  danger,  and  was  negligent  in  not  seeing 
that  warning  was  given.  Either  the  crane  ought  not  to  have 
been  moved  on  the  side  where  the  plaintiff  wets  working  or  he 
ought  to  have  been  warned-  The  findings  of  the  jury  include 
negligence  in  the  system  and  the  working.  A  man  who  under- 
takes an  employment  intrinsically  dangerous  voluntarily  runs 
the  risk,  but  the  maxim  does  not  apply  to  a  case  where  there 
is  no  danger  if  the  machinery  is  fit  and  is  properly  used.  A 
man  does  not  undertake  to  run  the  risk  of  negligence  in  some 
one  else.     Undertaking  an  employment  with  exposure  to  danger 

(1)  3  H.  &  C.  696.  (4)  8  Macq.  266,  289. 

(2)  2  H.  &  C.  722.  (6)  Ibid.  300,  310. 

(3)  1  Sc.  Sess.  Gas.  2nd  Series,  493.  (6)  4  Macq.  at  p.  227. 
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is  one  thing ;  undertaking  the  risk  so  that  in  case  of  injury  there  H.  L.  (E.) 
shall  be  no  right  of  action  is  another.     The  fallacy  which  under-       1891 
lies  the  reasoning  in  Thomas  v.  Quariermaine  (1)  is  in  confusing       g^f^xH 

these  two  things.     YarmoiUh  v.  France  (2)  is  a  strong  authority  -q^^  & 
for  the  plaintiff.  Sonb. 

E.  Tinddl  Atkinson  Q.C.  and  W.  S.  Bolson  for  the  respond- 
ents:— 

The  effect  of  the  County  Courts  Act  and  the  authority  of 
Clarkson  y.  Musgrave  (1)  are  not  disputed ;  but  the  point  that 
there  was  no  evidence  for  the  jury  of  negligence  or  of  any  breach 
of  duty  was  really  included  in  the  objection  taken  at  the  trial. 
This  action  is  entirely  under  the  Employers  Liability  Act,  and 
must  be  founded  on  some  breach  of  duty  imposed  by  that  Act, 
and  the  principles  of  the  common  law  do  not  apply  except  so  far 
as  they  are  incorporated  in  the  Act.  No  breach  of  duty  imposed 
by  the  Act  was  shewn  in  the  evidence^  or  even  suggested  in  the 
claim  or  particulars.  No  defect  in  the  machinery  was  suggested ; 
the  only  negligence  pointed  at  was  in  not  giving  warning.  And 
there  was  no  evidence  to  justify  the  first  three  -findings  of  the 
jury.  Those  answers  are  not  conclusive.  To  satisfy  the  Em- 
ployers Liability  Act  1880  (43  &  44  Vict  c.  42)  s.  2,  sub-s.  1, 
the  jury  ought  to  have  found  that  the  defect  arose  from  the 
negligence  of  the  employer  or  of  some  person  intrusted  by  him 
with  the  duty  of  seeing  that  the  machinery,  &C.9  was  in  proper 
condition.  And  of  that  there  was  no  evidence.  The  ganger 
proved  that  the^men  had  to  take  care  of  themselves  and  get  out 
of  the  way,  and  that  he  had  had  to  threaten  to  discharge  a  man 
for  not  doing  so.  The  plaintiff  admitted  he  knew  he  could  not 
watch  the  crane.  The  only  defect  found  by  the  jury  was  the 
omission  to  give  warning,  and  that  defect  (if  it  was  one)  the 
plaintiff  knew  of,  and  voluntarily  undertook  to  run  the  risk.  No 
evidence  was  given  of  any  other  defect  or  of  any  negligence  in 
slinging  the  stone  or  working  the  crane  or  otherwise.  The 
jury  probably  meant  that  the  machinery,  that  is  the  system 
was  defective  unless  warning  was  given;  but  that  gives  the 
plaintiff  no  advantage.    He  either  originally  contracted  to  run 

(1)  18  Q.  B.  D.  685.  (2)  19  Q.  B.  D.  647.  (3)  9  Q.  B.  D.  386. 

3  Z  2 
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H.  L.  (E.)  the  risk  01  continued  in  his  employment  after  knowledge  that 
1891  there  was  no  one  to  give  warning.  The  maxim  ^^  Volenti  non  fit 
Smith  injuria  "  applies  as  much  to  cases  outside  a  contract — ^visitors  at 
Bakes  &  *  touse  for  instance — as  to  contracts.  Here  it  is  a  case  of  oon- 
SoRB.  tracting  to  run  the  risk.  A  man  who  with  knowledge  contracts 
to  work  under  a  defective  system— e.g.  a  shaky  roof — cannot 
complain  if  the  roof  falls.  The  authorities  do  not  make  any 
such  distinction  as  to  the  application  of  the  maxim  as  has  heen 
suggested  for  the  appellant.  In  Skipp  y.  Eastern  Cotmttea  Bail" 
way  Company  (1)  the  injury  arose  &om  the  company  failing  to 
keep  servants  enough^  and  the  maxim  was  applied.  In  Glarhe  v. 
Solmes  (2)  the  maxim  was  not  applied,  but  only  because  the 
master  had  promised  and  had  failed  to  remedy  the  defect. 
Woodley  v.  Metropolitan  District  BaUway  Company  (3)  exactly 
meets  the  present  case  and  clearly  negatives  the  distinction 
attempted  to  be  set  up,  for  the  danger  was  not  in  the  work  the 
plaintiff  was  doing,  but  arose  from  the  fietilure  of  other  persons 
to  give  warning,  and  the  maxim  was  nevertheless  applied.  The 
present  case  is  indeed  stronger  for  it  is  one  of  contract,  which 
that  case  was  not  The  decision  in  Thomas  v.  Quwrtermaine  (4), 
and  especially  the  judgment  of  Bowen  L.J.,  shews  that  the 
maxim  is  applicable  to  a  case  like  the  present.  There  is  nothing 
in  that  case  or  in  Yarmovih  v.  France  (5)  to  support  the  appel- 
lant's contention.  See  also  Membery  v.  Oreat  Western  BaOway 
Compaaiy  (6). 

r.  Anderson  in  reply : — 

The  first  finding  includes  the  application  and  use  of  the 
machinery  and  covers  the  working  of  the  crane.  Cranes  properly 
worked  do  not  let  stones  fall :  probably  the  stone  was  cracked 
or  for  some  reason  unfit  to  be  slung  in  a  chain.  The  ganger 
was  superintending  the  whole  of  the  works,  and  ought  to  haye 
seen  that  the  crane  was  properly  worked  and  that  warning  was 
given.  There  was  therefore  evidence  for  the  jury  of  liability 
under  the  Act.    As  to  the  maxim,  the  plaintiff's  first  employ- 

(1)  9  Ex.  223.  (4)  18  Q.  B.  D.  686,  695. 

(2)  7  H.  &  N.  937.  (6)  19  Q.  B.  D.  647. 

(3)  2  Ex.  D.  384.  (6)  14  App.  Cas.  179. 
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ment  was  not  to  do  this  woik^  and  there  is  no  evidence  of  any  h.  l.  (B.) 
new  contract  to  run  any  risk.    The  question  whether  the  plaintiff       i89i 
was  volens  is  for  the  jury:   per  Lindley  J.  in  Yarmouth  v.       ^^^ 

France  (1\  «  ••    ^ 

The  House  took  time  for  consideration. 

1891.  July  21.    Lord  Halsbubt  L.C. : — 

My  Lordsy  this  was  an  action  originally  tried  in  the  county 
court,  and  it  is  very  important  to  bear  in  mind  that  only  a 
limited  appeal  is  allowed  by  law  in  actions  so  tried.  There  is 
no  power  to  review  the  decision  of  £Etct  arrived  at  in  the  county 
court  by  any  other  tribunal  than  the  county  court  itself.  A 
matter  of  law  can  be  made  the  subject  of  appeal,  but  then  only 
when  the  point  has  been  raised  at  the  trial  before  the  learned 
judge.  That  question  was  decided  in  Ehodea  v.  Liverpool 
Commercial  Investment  Company  (2).  In  Seymour  v.  CotUeon  (8) 
the  principle  was  affirmed  that  the  point  of  law  must  be  taken ; 
and  finally  in  Clarheon  v.  Mueyrave  (4),  where  all  the  cases  were 
reviewed,  it  was  established  (and  I  think  has  been  accepted  ever 
since)  that  the  raising  of  the  point  of  law  at  the  trial  is  a 
condition  precedent  to  any  appeal  from  the  decision  of  the 
county  court. 

My  Lords,  I  think  there  are  good  reasons  for  the  enactment 
which  has  so  limited  an  appeal,  and  in  truth  even  where  written 
pleadings  render  such  precautions  as  the  statute  has  enforced  in 
the  county  court  less  necessary,  the  same  precaution  has  been 
constantly  enforced  where  applications  for  a  new  trial  have  been 
made  in  the  Superior  Courts.  It  is  obvious  that  it  would  be 
unjust  to  one  of  the  parties  if  the  other  could  lie  by  and  after- 
wards, having  fedled  on  the  contention  that  he  in  fact  set  up,  be 
permitted  to  rely  on  some  other  point  not  suggested  at  the  trial, 
but  which  if  it  had  been  suggested  might  have  been  answered 
by  evidence :  see  MeDougaU  v.  Knight  (5). 
^   Now,  the  first  question  therefore  to  consider  here  is,  what 

(1)  19  Q.  B.  D.  at  p.  661.  (3)  6  Q.  B.  D.  359. 

(2)  4  C.  P.  D.  425.  (4)  9  Q.  B.  D.  386. 

(5)  14  App.  Gas.  194. 
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H.  L.  (B.)    question  was  in  fact  raised  before  the  county  court  judge  in  this 

1891        case>  and  consequently  what  question  is  open  to  your  Lordships 

Smith       to  consider  on  this  appeal.     The  action  was  an  action  in  which 

Bamr  &     *^®  plaintiflF  sued  his  employers  for  injuries  sustained  while  in 

Soya.       the  course  of  working  in  their  employment.    He  was  employed 

Lord  Htiflbury,  in  workiuff  at  a  drill   while  two  other  fellow-workmen  were 

L.C.  ° 

engaged  in  striking  with  a  hammer  at  the  drill,  which  he  was 

employed  to  hold  in  the  proper  position.  The  nature  of  the 
employment  was  one  which  inyolyed  his  attention  being  fixed 
upon  the  drill  that  it  might  be  held  in  the  proper  position  when 
receiving  alternate  strokes  from  the  hammers  wielded  by  his 
fellow-workmen.  The  place  where  he  was  employed  was  in  a 
cutting,  and  in  his  immediate  proximity  another  set  of  workmen 
were  engaged  in  working  in  the  cutting  and  taking  stones  out 
of  it.  For  the  purpose  of  this  opemtion  a  steam  crane  was  used, 
and  occasionally,  though  not  invariably,  the  stones  lifted  by 
the  crane  were  swung  over  the  place  where  the  plaintiff  was 
employed,  and  on  the  occasion  which  gave  rise  to  the  action  a 
stone  was  swung  over  the  plaintiff,  and  from  some  cause  not 
explained  and  not  attempted  to  be  explained,  the  stone  slipped 
fiom  the  crane,  fell  upon  the  plaintiff,  and  did  him  serious 
injury. 

My  Lords,  the  first  point  attempted  to  be  argued  at  yonr 
Lordships'  Bar  was  that  there  was  no  evidence  to  go  to  the  jury 
of  any  negligence.  Now,  it  is  manifest  upon  the  notes  of  the 
learned  county  court  judge  that  no  such  point  was  taken  at  the 
trial,  and  it  is  therefore  perfectly  intelligible  why  no  evidence 
is  referred  to  with  respect  either  to  the  crane,  the  manner  of 
slinging  the  stone,  or  the  mode  in  which  the  stone  was  fastened. 
Each  of  these  things  would  have  been  material  to  consider  if 
any  such  question  had  in  fact  been  raised.  I  will  not  myself 
suggest,  or  even  conjecture,  what  was  the  cause  of  the  stone 
falling,  or  what  precautions  ought  properly  to  have  been  taken 
against  such  a  contingency.  What  is,  or  is  not,  negligenoe 
under  such  circumstances  may  depend  upon  a  variety  of  con- 
siderations. If,  for  instance,  the  only  result  of  not  properly 
fastening  a  stone  may  be  that  it  will  fall  back  again,  and  so 
necessitate  a  repeating  of  the   operation,  there  may  be   no 
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negligence  in  not  taking  great  care  in  so  fastening  the  stone    H.li.(E.) 
as  to  render  such  an  accident  improbable,  if  not  impossible.    It       1391 
may  be  simply  a  question  of  whether  the  extra  pains  taken  in       ^^ 
fastening  the  stone  may  not  be  an  unnecessary  waste  of  time     j^  ^'  j^ 
and  care,  and  those  engaged  in  the  operation  may  well  be       Sonb, 
justified  in  risking  the  possibility  of  the  stone  falling.     But  LoxdH^buy, 
if  the  stone  is  to  be  lifted  under  such  circumstances,  or,  when 
lifted,  swung    over  a  workman    beneath  it,  totally    different 
considerations  arise.    And  I  think  the  unexplained  and  un- 
accounted for  fact,  that  the  stone  was  being  lifted  oyer  a  work- 
man, and  that  it  fell  and  did  him  damage,  would  be  evidence 
for  a  jury  to  consider  of  negligence  in  the  person  responsible  for 
the  operation.    But  whether  that  was  so  or  not,  the  question 
does  not  here  arise. 

The  objection  raised,  and  the  only  objection  raised,  to  the 
plaintiff's  right  to  recover  was  that  he  had  voluntarily  under- 
taken the  risk.  That  is  the  question,  and  the  only  question, 
which  any  of  the  Courts,  except  the  county  court  itself,  had 
jurisdiction  to  deal  with.  Now,  the  facts  upon  which  that 
question  depends  are  given  by  the  jplaintiff  himself  in  his 
evidence.  Speaking  of  the  operation  of  slinging  the  stones 
over  the  heads  of  the  workmen,  he  said  himseK  that  it  was  not 
safe,  and  that  whenever  he  had  sufficient  warning,  or  saw  it,  he 
got  out  of  the  way.  The  ganger  told  the  workmen  employed  to 
get  out  of  the  way  of  the  stones  which  were  being  slung.  The 
plaintiff  said  he  had  been  long  enough  at  the  work  to  know  that 
it  was  dangerous,  and  another  fellow-workman  in  his  hearing 
complained  that  it  was  a  dangerous  practice. 

My  Lords,  giving  full  effect  to  these  admissions,  upon  which 
the  whole  case  for  the  defendants  depends,  it  appears  to  me  that 
the  utmost  that  they  prove  is  that  in  the  course  of  the  work  it 
did  occasionally  happen  that  stones  were  slung  in  this  fashion 
over  workmen's  heads,  that  the  plaintiff  knew  this,  and  believed 
it  to  be  dangerous,  and  whenever  he  could  he  got  out  of  the  way. 
The  question  of  law  that  seems  to  be  in  debate  is  whether 
apon  these  facts,  and  on  an  occasion  when  the  very  form  of  his 
employment  prevented  him  looking  out  for  himself,  he  consented 
to  undergo  this  particular  risk,  and  so  disentitled  himself  to 
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H.L.(E.)    tecoTer  wben  a  stone  was  negligently  slung  oyer  his  head  or 

1891        negligently  pennitted  to  fall  on  him  and  do  him  injury. 

^^  My  Lords,  I  am  of  opinion  that  the  application  of  the  maxim 

Baskb  &     **  Volenti  non  fit  injuria  "  is  not  warranted  by  these  facts.    I  do 

SoBB.       not  think  the  plaintiff  did  consent  at  all.  His  attention  was  fixed 
i^ordHakborj,  upou  a  drill,  and  while,  therefore,  he  was  unable  to  take  pre- 

-^  cautions  himself,  a  stone  was  negligently  slung  over  his  head 
without  due  precautions  against  its  being  permitted  to  fall.  My 
Lords,  I  emphasize  the  word  **  negligently  "  here,  because,  with 
all  respect,  some  of  the  judgments  below  appear  to  me  to 
alternate  between  the  question  whether  the  plaintiff  consented 
to  the  risk,  and  the  question  of  whether  there  was  any  evidence 
of  negligence  to  go  to  the  jury,  without  definitely  relying  on 
either  proposition. 

Now,  I  say  that  here  evidence  of  negligence  must  by  the  form 
of  procedure  below  be  admitted  to  have  been  given,  and  the  sole 
question  to  be  dealt  with  is  that  with  which  I  am  now  dealing. 
For  my  own  part,  I  think  that  a  person  who  relies  on  the  maxim 
must  shew  a  consent  to  the  particular  thing  done.  Of  course,  I 
do  not  mean  to  deny  that  a  consent  to  the  particular  thing  may 
be  inferred  from  the  course  of  conduct,  as  well  as  proved  by 
express  consent ;  but  if  I  were  to  apply  my  -proposition  to  the 
particular  facts  of  this  case,  I  do  not  believe  that  the  plaintiff 
ever  did  or  would  have  consented  to  the  particular  act  done 
under  the  particular  circumstances.  He  would  have  said,  ''I 
cannot  look  out  for  myself  at  present  You  are  employing  me 
in  a  form  of  employment  in  which  I  have  not  the  ordinary  means 
of  looking  out  for  myself;  I  must  attend  to  my  drill.  If  you 
will  not  give  me  warning  when  the  stone  is  going  to  be  slung,  at 
all  events  let  me  look  out  for  myself,  and  do  not  place  me  und^* 
a  crane  which  is  lifting  heavy  stones  over  my  head  when  yoB 
keep  my  attention  fixed  upon  an  operation  which  prevents  m« 
looking  out  for  myself." 

It  appears  to  me  that  the  proposition  upon  which  the  defend- 
ants must  rely  must  be  a  far  wider  one  than  is  involved  in  the 
maxim,  **  Volenti  non  fit  injuria."  I  think  they  must  go  to  the 
extent  of  saying  that  wherever  a  person  knows  there  is  a  risk  of 
injury  to  himself,  he  debars  himself  from  any  right  of  complaint 
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if  an  injary  should  happen  to  him  in  doing  anything  which    H.L.  (E.) 
involyes  that  risk.    For  this  purpose,  and  in  order  to  test  this        i89i 
proposition,  we  have  nothing  to  do  with  the  relation  of  employer       smith 
and  employed.    The  maxim  in  its  application  in  the  law  is  not     ^^^  ^ 
so  limited ;  but  where  it  applies,  it  applies  equally  to  a  stranger       Sons 
as  to  any  one  else ;  and  if  applicable  to  the  extent  that  is  now  hatdBMnay, 
insisted  on,  no  person  ever  ought  to  have  been  awarded  damages       — ^ 
for  being  run  oyer  in  London  streets ;  for  no  one  (at  all  events 
some  years  ago,  before  the  admirable  police  regulations  of  later 
years)  coidd  have  crossed  London  streets  without  knowing  that 
there  was  a  risk  of  being  run  over. 

It  is,  of  course,  impossible  to  maintain  a  proposition  so  wide 
as  is  inyolyed  in  the  example  I  haye  just  giyen ;  and  in  both 
Thomas  y.  Quartermaine  (1)  and  in  Yarmouth  y.  France  (2),  it  has 
been  taken  for  granted  that  mere  knowledge  of  the  risk  does  not 
necessarily  inyolye  consent  to  the  risk.  Bowen  L.J.  carefully 
points  out  in  the  earlier  case  {Thomas  y.  Quartermaine  (1))  that 
the  maxim  is  not  **  Scienti  non  fit  injuria,"  but  **  Volenti  non  fit 
injuria."  And  Lindley  L. J.,  in  quoting  Bowen  L.J.'s  distinction 
with  approval,  adds  (8) :  **  The  question  in  each  case  must  be,  not 
simply  whether  the  plaintiff  knew  of  the  risk,  but  whether  the 
circumstances  are  such  as  necessarily  to  lead  to  the  conclusion 
that  the  whole  risk  was  voluntarily  incurred  by  the  plaintiff." 
And  again,  Lindley  L.  J.  says :  **  If  in  any  case  it  can  be  shewn 
as  a  fact  that  a  workman  agreed  to  incur  a  particular  danger,  or 
voluntarily  exposed  himself  to  it,  and  was  thereby  injured,  he 
cannot  hold  his  master  liable.  But  in  the  eases  mentioned  in 
the  Act,  a  workman  who  never  in  ieLOt  engaged  to  incur  a 
particular  danger,  but  who  finds  himself  exposed  to  it  and  com- 
plains of  it,  cannot  in  my  opinion  be  held,  as  a  matter  of  law,  to 
have  impliedly  agreed  to  incur  that  danger,  or  to  have  volun- 
tarily incurred  it,  because  he  does  not  refuse  to  face  it."  Again, 
Lindley  L. J.  says :  ^'  If  nothing  more  is  proved  than  that  the 
workman  saw  danger,  reported  it,  but,  on  being  told  to  go  on, 
went  on  as  before  in  order  to  avoid  dismissal,  a  jury  may,  in  my 
opinion,  properly  find  that  he  had  not  agreed  to  take  the  risk 

(1)  18  Q.  B.  D.  685.  (2)  19  Q.  B.  D.  647. 

(3)  19  Q.  B.  D.  660. 
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H.  L.  (E.)    and  had  not  acted  voluntarily  in  the  sense  of  haying  taken  the 

1891        risk  upon  himself." 

gxTEH  I  am  of  opinion  myself,  that  in  order  to  defeat  a  plaintiff's 

BAUB&     r^g^*  '^y  ^®  application  of  the  maxim  relied  on,  who  would 

Sogg"       otherwise  be  entitled  to  recover,  the  jury  ought  to  be  able  to 
Lord  HaiBboxy,  affirm  that  he  consented  to  the  particular  thing  being  done 

which  would  involve  the  risk,  and  consented  to  take  the  risk 

upon  himself.  It  is  manifest  that  if  the  proposition  which  I 
have  juBt  enunciated  be  applied  to  this  case,  the  maxim  could 
here  have  no  application.  So  far  from  consenting,  the  plaintiff 
did  not  even  know  of  the  particidar  operation  that  was  being 
performed  over  his  head  until  the  injury  happened  to  him,  and 
consent,  therefore,  was  out  of  the  question. 

As  I  have  intimated  before,  I  do  not  deny  that  a  particular 
consent  may  be  inferred  from  a  general  course  of  conduct. 
Every  sailor  who  mounts  the  rigging  of  a  ship  knows  and  appre- 
ciates the  risk  he  is  encountering.  The  act  is  his  own,  and  he 
cannot  be  said  not  to  consent  to  the  thing  which  he  himself  is 
doing.  And  examples  might  be  indefinitely  multiplied  where 
the  essential  cause  of  the  risk  is  the  act  of  the  complaining 
plaintiff  himseK,  and  where,  therefore,  the  application  of  the 
maxim, ''  Volenti  non  fit  injuria,"  is  completely  justified. 

I  have  hitherto  treated  the  question  apart  from  the  specific 
findings  by  the  jury.  But  I  am  not  disposed  to  think  that  those 
findings  were  not  justified  upon  the  evidence  presented.  They 
found  that  the  machinery  for  lifting  the  stone  from  the  cutting 
was  not  reasonably  fit  for  the  purpose  for  which  it  was  applied, 
takm  OB  a  wlkoU.  I  think  the  jury  meant — ^and  if  they  did  so 
mean,  I  am  of  opinion  that  they  were  right — ^that,  looking  to  the 
risk  incurred  by  the  men  working  below  and  to  the  possibility 
of  the  crane  when  worked  (as  in  fact  it  was  worked)  letting 
stones  fall,  the  machinery  was  not  reasonably  fit  for  the  purpose 
for  which  it  was  applied,  that  is  to  say,  not  reasonably  fit  for 
securing  that  stones  should  not  fall  from  it  when  slung  over 
men's  heads.  And  further,  that  if  with  such  machinery  the 
stones  were  being  slung  over  men's  heads,  special  warning  ought 
to  have  been  supplied  to  the  men  imperilled  by  such  an  opera-, 
tion,  and  that  the  employers  were  guilty  of  negligence  in  not 
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remedyiDg  such  a  mode  of  working  such  machinery  under  such    H.  L.  (BL) 
conditions  of  work.  1891 

I  think  the  cases  cited  at  your  Lordships'  Bar  of  Sword  v.       Shttb 
Cameron  (1),  and  the  BationahiU  Coal  Gompantf  v.  MeOidre  (2),     baub  & 
established  conclnsiyely  the  point  for  which  they  were  cited^       ^^ 
that  a  negligent  system  or  a  negligent  mode  of  using  perfectly  i^^rdaoBboiT* 
sound  machinery  may  make  the  employer  liable  quite  apart       — 
from  any  of  the  proyisions  of  the  Employers*  Liability  Act.    In 
Sword  y.  Cameron  (1)  it  could  hardly  be  doubted  that  the 
quarryman  who  was  injured  by  the  explosion  of  the  blast  in  the 
quarry  was  perfectly  aware  of  the  risk ;  but  neyertheless  he  was 
held  entitled  to  recoyer  notwithstanding  that  knowledge. 

It  seems  to  me  that  in  the  present  case  the  right  of  the 
plaintiff  to  recoyer  is  far  more  clear  than  in  Sword  y. Cameron  (1). 
The  interyal  giyen  to  the  quarryman  to  seek  shelter  was  the 
usual  and  ordinary  one.  But  suppose  in  that  case  the  employer 
had  employed  the  quarryman  to  do  something  which  by  the 
yery  form  of  the  employment  preyented  his  hearing  the  signal 
which  gaye  him  warning  to  retreat  ?  In  this  case,  as  I  haye 
pointed  out,  there  was  no  warning  and  no  signal,  but  the  em- 
ployer or  his  representatiye  employed  the  plaintiff  under  such 
circumstances  as  disabled  him  from  using  his  eyes  for  protecting 
himself  against  the  risk. 

It  seems  to  me,  therefore,  that  this  is  a  case  in  which  the 
plaintiff  is  entitled  to  recoyer,  and  I  therefore  moye  your  Lord- 
ships that  the  judgment  of  the  Court  of  Appeal  be  reyersed,  and 
the  judgment  of  the  county  court  judge  restored. 

LoBD  Bramwell: — 

My  Lords,  with  the  leaye  of  my  noble  and  learned  friend, 
Lord  Watson,  I  address  your  Lordships  now. 

If  this  case  came  before  me  in  the  first  instance,  without  any 
entanglement  of  statement  of  claim,  finding  of  a  jury,  question 
of  objections  taken,  and  former  decisions,  I  should  hold  it  to  be 
the  plainest  possible,  and  that  the  plaintiff  had  no  claim  in  law 
or  morality.  I  say  this,  not  from  any  prejudice  against  the 
Employers'  Liability  Act.  I  am  not  certain  it  would  not  be  a 
(1)  1  Sc.  Sess.  Cas.  2nd  Series,  493.  (2)  8  Macq.  300. 
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H.  Ii.  (E.)    good  thing  to  give  a  peraon  injured  as  the  plainti£f  was  a  right 

1891        to  compensation^  perhaps  from  the  State^  even  where  there  was 

g^^      no  blame  in  the  master;  even  where  there  was  blame  in  the 

g^j^^     servant.    Men  would  not  wilfully  injure  themselyes,  and  then 

BoHB.       compensation  would  be  a  part  of  the  cost  of  the  work.    But  we 

LoidBnmweu.  havo  to  deal  with  the  law  as  it  is. 

Now,  what  are  the  facts  of  this  case  ?  The  plaintiff  was  em- 
ployed by  the  defendants.  The  defendants  were  engaged  in 
making  a  cutting  for  a  railway^  and  of  course  had  to  remove 
what  they  excavated,  and  were  doing  so  by  putting  the  stones  in 
a  crate  or  in  a  sling,  and  raising  them  by  a  crane  to  the  bank. 
The  crane  was  turned  so  that  the  stones  and  sling  passed  over 
parts  of  the  cutting,  and  therefore,  over  persons  who  might  be 
standing  or  working  on  those  parts.  A  stone  so  slung,  and  so 
being  lifted,  fell,  or  the  parts  of  it  fell,  on  the  plaintiff,  and  most 
grievously  hurt  him.  The  plaintiff  well  knew  of  the  possibility 
of  such  an  accident.  Those  who  were  at  work  with  him  moved 
out  of  the  way  and  escaped.  The  plaintiff  did  not,  not  knowing, 
as  he  says,  of  that  particular  movement  of  the  crane.  Now, 
how  are  the  defendants  to  blame  ?  There  is  no  evidence  that 
the  crane  was  not  the  ordinary  crane  used  for  such  purposes. 
No  one  says  it  was  not.  There  is  no  evidence  that  lifting  the 
stones  as  they  were  lifted — that  is,  by  slinging  them  and  jibbing 
the  crane — ^was  not  the  ordinary  and  reasonable  way  of  working. 
No  one  says  it  was  not.  There  is  no  evidence  that  the  particular 
stone  wa«  improperly  slung.  No  one  says  it  was.  I  have  no 
objection  to  **  res  ipsa  loquitur."  I  believe  I  was  one  of  the 
first,  if  not  the  first,  to  use  it  in  some  cases  about  fifteen  years 
ago ;  but  it  does  not  apply  here.  At  least,  I  cannot  use  it.  I 
know  that  bales  and  barrels  do  not  move  and  fall  of  their  own 
accord.  I  do  not  know  that  stones  slung  carefully  will  not  come 
apart  and  fall.  My  notion  is  that  they  will.  I  think  I  have 
often  lifted  up  a  piece  of  coal  and  found  that  the  part  I  had 
hold  of  remained  in  the  tongs  and  the  rest  broke  away.  I 
should  think  there  might  be  some  cleavage,  I  think  it  is  called^ 
which  would  prevent  the  parts  holding  together.  This  may 
be  ignorance  on  my  part.  But  if  it  is,  it  should  have  been 
removed  by  evidence,  and  there  is  none.    Lord  Coleridge  and 
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Lmdley  L. J.  are  in  the  same  state  of  ignorance,  if  it  is  one.    H.  L.  (R) 
Further,  this  is  a  claim  which  can  only  be  maintained  by  virtue       1891 
of  the  Employers'  Liability  Act    If  there  was  negligence  or       qH^ 
nnskilfolness  in  the  slinging  of  the  stone  or  working  of  the     ^^^^a. 
crane,  it  was  not  by  any  one  in  authority  within  that  Act.       Boss. 
Lastly,  the  plaintiff  knew  of  the  danger.    Not  of  this  particular  Lord  ^tmw^ 
stone,  but  generally  that  such  stones  might  fall;  yet  he  re-      , 
mained  while  it  was  passing  over  his  head,  not  knowing,  as  he 
says,  of  this  particular  stone,  but  knowing  that  that  kind  of  work 
was  going  on,  and  not  looking  out.    His  fellow-workmen  looked 
out,  did  know,  and  got  out  of  the  way.    There  was  no  one  to 
warn  the  plaintiff.    No  one  says  that  it  was  the  practice  that 
there  should  be,  and  the  plaintiff  knew  there  was  no  one.    This 
ia  the  case  pure  and  simple. 

Now,  let  us  see  what  is  the  case  that  comes  before  us.  The 
particulars  of  claim  say  that  **  a  stone  or  stones  slipped  from  the 
crane  chain  and  struck  the  plaintiff,  by  reason  of  the  negligence 
of  the  defendants,  they  haying  fSailed  to  afford  pieans  of  warning 
the  plaintiff  of  the  danger  of  continuing  his  work  during  the 
said  craning  operation,  or  of  preventing  the  said  stone  or  stones 
striking  against  him."  The  meaning  of  this  is  not  certain.  I 
tidnk  it  is  a  complaint  of  want  of  ^^  means  of  warning,"  whereby 
die  plaintiff  could  prevent  the  stone  striking  against  him.  But 
it  may  be  that  it  means  a  negligence  in  the  slinging.  So  be  it. 
If  it  is,  there  is  no  evidence  of  it  Then  there  is  a  claim  that 
the  accident  was  caused  by  the  negligence  of  the  foreman,  whom 
the  plaintiff  was  bound  to  and  did  obey.  Of  this  there  is  no 
evidence. 

Now,  as  to  the  evidence.  I  think  it  to  the  credit  of  the 
plaintiff  that  it  was  truthful,  as  it  seems  to  me,  substantially. 
He  describes  the  operation,  and  he  says  that  one  of  his  fellow- 
workmen  told  the  then  ganger  that  it  ^'  was  not  safe  to  allow 
them  to  jib  the  stones  over  our  heads  "  ;  that  whenever  he  and 
his  fellow-workmen  saw  them  they  got  out  of  the  way.  He 
says  he  had  been  long  enough  at  the  work  to  know  it  was 
dangerous ;  that  he  heard  another  fellow-workman  say  to  the 
ganger  that  it  was  dangerous ;  that  he,  the  plaintiff,  thought  so, 
and  told  the  crane  worker  so ;  that  if  they  had  stood  looking 
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H.  L.  (E.)  at  the  craning  they  would  have  been  sent  to  the  office,  that  is, 
1891  discharged.  One  of  the  plaintiff's  witnesses.  West,  says  it  was 
Smith  dangerous,  and  he  so  told  the  ganger ;  that  he  got  out  of  the  way 
Baur  &  when  the  stones  were  being  jibbed ;  that  he  knew  they  had  to 
^^  look  out  for  themselves,  for  there  was  no  one  to  warn  thenu  The 
Lort  Bramweii.  ganger.  Called  for  the  defendants,  says  he  told  them  to  get  out 
of  the  way ;  eyidently  meaning  step  aside,  not  leaye  their  work« 
The  following  questions  were  left  to  the  jury.  1.  Was  the 
machinery  for  lifting  the  stone,  taken  as  a  whole,  reasonably  fit 
for  the  purpose  to  which  it  was  applied?  I  am  sorry  to  say 
that  the  jury  answered,  "  No."  2.  Was  the  omission  to  supply 
means  of  warning  a  defect  in  the  ways,  works,  machinery,  and 
plant  ?  The  jury  say,  *'  Yes."  So  that  a  man  standing  on  the 
edge,  as  West  says,  would  be  part  of  the  *'  plant " !  3.  If  so, 
the  jury  say  the  defendants  were  guilty  of  negligence  in  not 
remedying  that  defect.  Well,  "  if  so,"  it  is  true  that  they  were 
negligent  or  wilful,  if  they  knew  of  it,  as  I  suppose  they 
did.  4.  Was  the  plaintiff  guilty  of  contributory  negligence? 
The  jury  say,  "  No."  Well,  I  incline  to  think  so.  It  was  not 
negligence  on  his  part;  he  did  it  wilfully.  Except,  indeed, 
that  he  was  negligent  in  not  doing  what  his  mates  did,  i.e.,  step 
on  one  side  when  the  stone  was  coming,  and  not  looking  out  for 
it.  5.  Did  the  plaintiff  voluntarily  undertake  a  risky  employ- 
ment with  knowledge  of  its  risks  ?  The  jury  say,  "  No."  I 
wonder  what  they  meant.  Indeed,  the  question  is  wonderful. 
The  answer,  to  make  it  favourable  to  the  plaintiff,  is  necessarily 
negative,  a  negative  pregnant  of  one  affirmative  and  another 
negative — twins.  It  might  mean  that  the  plaintiff  did  not 
voluntarily  undertake  the  employment,  or  that  it  was  not  risky, 
or  that  he  had  not  a  knowledge  of  its  risks.  In  any  and  every 
sense  it  is  untrue,  and,  I  think,  not  to  the  credit  of  the  jury  who 
gave  it.  On  this  the  defendants'  advocate  applied  for  judgment, 
the  plaintiff  having  admitted  that  he  knew  of  the  risk,  and 
voluntarily  incurred  it.  Judgment,  however,  was  given  for  the 
plaintiff. 

There  was  an  appeal  to  the  Queen's  Bench  Division,  that  the 
case  ought  not  to  have  been  allowed  to  go  the  jury ;  because 
the  plaintiff,  having  admitted  he  knew  of  the  risk  which  caused 
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the  injury,  voluntarily  incurred  it.    The  Court  considered  them-     H.  L.  (E.) 
selves  bound  or  fettered  by  some  decision  of  the  Court  of  Appeal,       I89i 
which  that  Court  had  better  solve,  and  dismissed  the  appeal,  but       smtth 
very  clearly  indicated  that  their    own  opinion  was  the  other     b^kbb& 
way.    Wills  J.  said,  "If  I  were  an  authority,  I  should  have       Sons. 
said  that  the  evidence  is  all  one  way  on  the  point  of  the  man  Loid  Bramweii. 
voluntarily  accepting  the  risk,  and  I  cannot  draw  the  distinction 
between  the  man  accepting  the  risk  in  the  first  instance,  and  his 
continxdng    lA   the  employment   under    circumstances    which 
brought  the  risk  to   his   mind."     Wills  J.  shews  his  dissent 
from  the  case  of  Yarmouth  v.  France  (1). 

From  this  judgment  there  was  an  appeal  on  the  same  ground 
to  the  Court  of  Appeal,  who  reversed^the  judgment.  Lord 
Coleridge  says :  **  This  case  is  clearly  within  the  decisions  that 
have  been  pronounced  in  the  Court  below,  and  in  this  Court,  in 
which  it  has  been  held,  and  I  think  mostj  properly  held,  that  a 
person  who  is  engaged  to  perform  a  dangerous  operation  takes 
the  risk  of  the  operation  of  the  work  that  he  is  called  on  to  per- 
form. As  to  that,  there  never  was  any  doubt  J^before  the  Em- 
ployers' Liability  Act,  nor  since."  I  think  that  is  a  very  neat 
and  forcible  way  of  putting  it.  He  gives  judgment  for  the 
defendants  also  on  another  ground,  viz.,  that  there  was  no 
evidence  of  negligence  in  the  defendants  causing  the  accident. 
There  certainly  was  none ;  but  it  is  said  this  was  not  open  to 
the  defendants.  Lindley  L. J.  gives  judgment  the  same  way ; 
his  judgment  is  of  extra  importance,  because  it  shews  that 
Yarmouth  v.  France  (1),  relied  on  for  the  plaintiff,  is  not,  in 
the  opinion  of  Lindley  L.J.  who  was  party  to  it,  against  the 
defendants.  His  Lordship  says:  "If  people  will  enter  into 
dangerous  employment,  they  do  so  without  making  other  people 
liable  for  injuries  they  sustain."  I  cite  also  his  Lordship's 
opinion  to  justify  my  own,  that  "  the  jury  were  led  away  by 
sympathy,  for  they  found  matters  that  were  not  in  the  least 
warranted  by  the  evidence.  I  think  there  was  no  evidence  of 
negligence  at  all."    Lopes  L. J.  says  the  same. 

The  case  is  now  before  your  Lordships,  and  there  cannot  be 
a  doubt  how  it  ought  to  be  decided,  imless,  by  some  miscarriage 

(1)  19  Q.  B.  D.  647. 
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H.  L.  (B.)    of  jury  or  judge  or  counsel,  the  defendants  are  to  be  made  liable 
1S91        where  they  are  absolutely  free  from  legal  blame. 
Smith         ^^  the   course  of  the  argument   I   said  that   the   maxim 
Baub  &    "  Volenti  non  fit  injuria  *'  did  not  apply  to  a  case  of  negligence ; 
^<"^       t^at  a  person  never  was  volens  that  he  should  be  injured  by 
LordBramireu.  negligence — ^at  least,  unless  he*specially  agreed  to  it ;  I  think  so 
still.    The  maxim  applies  where,  knowing  the  danger  or  risk, 
the  man  is  volens  to  undertake  the  work.    And  I  think  the 
maxim  does  apply  here ;  for  the  complaint  in  the  statement  of 
claim  (the  only  thing  proved)  was,  that  there  was  no  one  to  give 
notice  when  the  stone  was  passing  over  where  the  plaintiff  was 
at  work.    If  this  was  wrong,  the  plaintiff  knew  of  it  and  voluntarily 
undertook  the  risk.    The  case  is  different  to  a  street  accident, 
where  a  man  is  injured  by  the  act  of  one  between  whom  and 
him  there  is  no  relation.      It  is  not  dangerous  apart  from  negli- 
gent driving.    There  is  indeed  a  likeness.    I  admit  that  personal 
negligence  in  the  master  would  make  him  liable ;  so  also  the  use 
of  dangerous  plant  not  known  to  the  servant. 

If  this  is  a  maxim,  is  it  any  the  woise  ?  What  are  maxims 
but  the  expression  of  that  which  good  sense  has  made  a  rule  ? 
It  is  a  rule  of  good  sense  that  if  a  man  voluntarily  undertakes  a 
risk  for  a  reward  which  is  adequate  to  induce  him,  he  shall  not,  if 
he  suffers  from  the  risk,  have  a  compensation  for  which  he  did 
not  stipulate.  He  can,  if  he  chooses,  say,  **  I  will  undertake  the 
risk  for  so  much,  and  if  hurt,  you  must  give  me  so  much  more,  or 
an  equivalent  for  the  hurt."  But  drop  the  maxim.  Treat  it  as 
a  question  of  bargain.  The  plaintiff  here  thought  the  pay  worth 
the  risk,  and  did  not  bargain  for  a  compensation  if  hurt :  in 
effect,  he  undertook  the  work,  with  its  risks,  for  his  wages  and 
no  more.  He  says  so.  Suppose  he  had  said,  ^'  If  I  am  to  run 
this  risk,  you  must  give  me  6s.  a  day  and  not  5s.,"  and  die 
master  agreed,  would  he  in  reason  have, a  claim  if  he  got  hart? 
Clearly  not.  What  difference  is  there  if  the  master  says,  *'  No ; 
I  will  only  give  the  5s."  ?  None.  I  am  ashamed  to  argue  it. 
I  refer  to  the  judgments  of  Bowen  and  Fry  L.  J  J.  in  Hiomas  v. 
Quartermaine  (1).  It  is  not  necessary  to  discuss  Yarmouth  v. 
France  (2),  for  Lindley  L.J.,  who  was  party  to  that  judgment,  is 
(1)  18  Q.  B.  D.  685.  (2)  19  Q.  B.  D.  647. 
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also  a  party  to  that  now  appealed  from,  and  thinks  that  whatever    H.  L.  (£.) 
that  decided,  it  decided  nothing  inconsistent  with  the  judgment       I89i 
now  under  consideration.    I  respectfully  express  my  dissent  &om       Qmjtu 
that  judgment  in  Yarmouth  v.  Franee  (1),  and  my  concurrence     bambb  k 
with  the  observations  of  Wills  J.  on  it.    The  foiprth  question       ^^ 
"  ought  not  to  hate  been  left  to  the  jury*    The  plainti£f  could  not  LoniBrimwciL 
make  a  case  without  shewing  his  agreement  with  the  defendants 
to  do  work  involving  this  risk.     If  he  had  said  he  did  not  know 
of  this  practice  of  slinging  the  stones  and  passing  them  over 
the  heads  of  other  workmen,  it  would  have  been  false,  but  a 
question  for  the  jury.    If  left  to  the  jury,  technically  the  judge 
ought  to  have  directed  them  on  the  confession  of  the  plainti£f  to 
find  for  the  defendants ;  a  verdict  the  other  way  would  have 
been  perverse.    I  have  always  understood  that  when  either  party 
confesses  to  that  which  entitles  the  other  side  to  a  verdict,  the 
judge  may  so  direct  it  as  he  ought  to  have  done  here.    Would  it 
not  be  absurd  to  say,  I  ask  you  to  say  whether  so  and  so  is  the 
case  ?    The  plaintiff  admits  it  is. 

There  is  a  confusion  in  the  .case.  *^  Volenti  non  fit  injuria,"  say 
the  defendants.  The  plaintiff  answers,  *^  But  you  were  negli- 
gent." The  defendants  reply,  "  No,  we  were  not."  The  plaintiff 
rejoins,  **  You  did  not  take  that  objection  at  the  trial."  I  do  not 
agree.  But  supposing  it  was  so,  what  has  that  got  to  do  with 
the  question?  The  plaintiff  advances  this  proposition,  ^^You 
cannot  rely  on  ^Volenti  non  fit  injuria,'  because  that  does  not 
apply  to  a  case  of  negligence.  A  man  may  be  volens  to  en*> 
counter  the  natural  dangers  of  a  business,  but  not  those  superadded 
by  negligence."  I  agree.  But  the  plaintiff's  proposition  involves 
that  he  must  make  out  negligence  to  take  the  case  out  of  the 
rule.  Assume  that  the  defendants  at  the  trial  only  took  the 
objection,  '^  Volenti  non  fit  injuria,"  that  meant,  ^' You  were  willing 
to  run  the  ordinary  risks ;  if  you  say  there  was  anything  extra- 
ordinary, shew  it"  There  certainly  was  none,  for  -the  reasons  I 
have  given.  Why  are  we  to  say  that  the  danger  was  enhanced 
when  there  is  positively  no  evidence  of  it?  What  was  the 
danger  the  plaintiff  was  willing  to  run  ?  This :  having  stones 
slung  in  a  particular  way  jibbed  over  his  head^  with  the  risk  of 

(1)  19  Q.  B.  D.  647. 
Vol.  L  1891.  8  2  A 
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H.  L.  (E.)  their  falling  from  bad  slinging  or  other  cause,  and  nobody  to 
1S91  warn  him  when  the  jibbing  caused  the  stone  to  come  oyer  him. 
Smith  How  did  the  defendants  enhance  this?  Did  they  cause  the 
Bakeb  &  stone  to  be  slung  dangerously  ?  As  to  no  warning,  the  plaintiff 
^^  knew  he  would  have  none.  The  plaintiff  must  have  known 
Lord  Bramweii.  that,  if  uot  inevitable  or  probable,  the  accident  was  possible. 
It  is  argued  that  there  was  a  breach  of  duty  in  the  defendants. 
What?  What  duty?  Did  the  defendants  ever  undertake  with 
the  plaintiff  that  they  would  conduct  their  works  otherwise  than 
as  they  did  that  day  ?  There  is  no  such  thing  as  abstract  duty. 
Is  there  any  evidence  that  the  works  were  not  being  conducted 
as  they  were  when  the  plaintiff  entered  the  defendants'  service  ? 
It  is  not  necessary  to  consider  whether  this  action  would  lie  if  the 
work  was  more  dangerous  after  the  employment  had  been  enteired 
into,  and  the  workman  knew  it.  It  was  indeed  once  held  that  if 
an  obstruction  was  put  before  a  cabman's  stable  he  might  run 
into  it,  and,  if  damaged,  recover.  I  think  the  right  course  for 
the  workman  would  be  to  say,-  "  I  entered  your  employment 
with  a  certain  amount  of  risk,  or  with  no  risk,  and  you  under- 
took to  employ  me.  You  have  made  it  dangerous;  that  is  a 
breach  of  your  engagement,  and  I  sue  you«"  But  it  is  imma- 
terial in  this  case,  for  the  work  was  unchanged  in  character,  and 
was  the  same  when  he  entered  the  service  as  when  he  was  hurt 
Besides,  in  these  services  every  week  there  is  a  new  engagement, 
and,  therefore,  his  last  week's  work  was  under  a  contract  made  by 
the  plaintiff,  with  full  knowledge  of  the  risk.  If  we  suppose 
the  contract  was  from  week  to  week,  till  determined  by  notice^ 
surely  he  is  volens  if  he  does  not  give  the  notice. 

It  is  said  that  to  hold  the  plaintiff  is  not  to  recover  is  to  hold 
that  a  master  may  carry  on  his  work  in  a  dangerous  way  and 
damage  his  servant.  I  do  so  hold,  if  the  servant  is  foolish  enough 
io  agree  to  it.  This  sounds  very  cruel.  But  do  not  people  go 
to  see  dangerous  sports  ?  Acrobats  daily  incur  fearful  dangers, 
lion-tamers  and  the  like.  Let  us  hold  to  the  law.  If  we  want 
to  be  charitable,  gratify  ourselves  out  of  our  own  pockets. 

As  to  the  authorities.  It  is  a  little  amusing  that  Lindley  LJ*. 
should  be  cited  to  shew  that  his  very  clear  judgment  in  this  case 
Avas  wrong.    As  to  the  opinion  of  Lord  Cranworth,  I  hold  it  in 
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the  highest  respect,  but  it  has  no  bearing  on  this  case.    He  said    H.  L.  (B.) 
the  system  was  wrong.    That  system  was  indeed  known  to  the       1891 
workman,  but  not  its  danger.  &wsm 

But  there  is  another  question.    I  think  it  clear  that  there  was     baub^ 
no  eyidence  of  wrong,  negligent  or  wilful,  in  the  defendants.    It       Som. 
is  called  negligence,  but  there  was  no  negligence;  what  was  Lord Bramweii. 
done  was  done  wilfully  and  intentionally.    I  am  surprised  it 
should  be  said  as  against  the   defendants,  that  there  was  no 
explanation  or  suggestion  as  to  what  was  the  cause  of  the  disaster. 
There  was  not.    But  who  was  to  give  it  ?    Not  the  defendants ; 
the  plainti£f  was  to  make  out  his  case.    It  may  be  that  it  is  in 
the  power  of  an  employer  conducting  operations  such  as  these  to 
prevent  such  injuries  as  this.    But  who  is  to  prove  it  ?    I  say, 
then,  there  was  no  evidence  of  wrong,  negligence,  or  wilfulness 
in  the  defendants.    It  is  said  that  this  is  not  open  to  them; 
that  the  objection  was  not  taken  at  the  trial.    I  think  it  clearly 
was.    The  defendants  applied  for  a  non-suit  at  the  end  of  the 
plaintiff's  case.    Why  P    Because  there  was  no  evidence  for  the 
jury.    When  it  was  said  the  thing  was  intrinsically  dangerous, 
the  defendants  used  the  maxim,  *'  Volenti  non  fit  injuria."   If  this 
question  was  not  open  to  the  defendants,  why  was  not  that 
objection  taken  in  the  Queen's  Bench  Division  and  Court  of 
Appeal  ?    A  new  trial  might  have  been  granted.    The  case  is 
wholly  different  from  ClarJcson  v.  Musgrave  (1),  where  the  objec- 
tion in  the  Appeal  Court  was  of  a  wholly  different  character  from 
that  in  the  county  court,  and  does  not,  as  it  were,  arise  out  of  it 
as  here.    Here  the  defendants  say,  ^^  There  is  no  evidence  of 
wrong  in  us."    Answer :  **  Tour  very  work  is  dangerous."    Beply : 
''Bat  you  knew  it,  and  undertook  it  with  full  knowledge  of 
the  extent  of  the  danger."    Whether  taken  or  not  it  should  be 
open  to  the  defendants.    Error  is  caput  lupinum.    Up  to  the  last 
moment,  if  there  is  irremediable  error,  it  may  be  objected  to. 
That  was  here.    On  this  ground  also  the  defendants  should 
succeed.    Something  ought  to  be  done,  a  new  trial  granted, 
if  necessary,  to  prevent  the  defendants  being  made  liable  to 
pay  damages  which,  in  the  opinion  of  many  judges,  there  was  no 
ground  for  claiming  against  them,  and  which  never  would  have 

(1)  9  Q.  B.  D.  386. 
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H.  L.  (E.)    been  claimed  bat  in  tbe  bope  of  an  nnjnst  vtodict  from  a 
1891       jury. 

Smith  Fortified  by  the  opinion  of  those  judges,  I  should  think  this  a 

BinsB  &    plfl-i^^  case  for  the  defendants,  but  that  I  know  your  Lordships 
SoHB.       think  otherwise.    I  am  of  opinion  that  the  judgment  should  be 
afSrmed. 

LoBD  Watson  : — 

My  Lords,  this  action  was  brought  in  the  county  court  of 
Yorkshire  by  the  appellant,  for  recovery  of  damages  from  the 
respondent  firm,  who  are  railway  contractors,  in  respect  of 
personal  injuries  sustained  by  him  in  their  service.  The  jury, 
under  direction  of  the  judge,  returned  six  specific  findings. 
Three  a£Eirmed  tsLCts  implying  fiEtult  on  the  part  of  the  respondents, 
one  negatived  contributory  negligence,  and  another  assumption 
of  risk  by  the  appellant,  whilst  the  sixth  assessed  damages  at 
£100.  Judgment  was  delayed  in  order  to  give  either  party  an 
opportunity  of  moving  to  have  it  entered  in  their  fSavour.  At 
the  hearing  the  respondents  confined  their  challenge  of  the 
verdict  to  the  finding  relating  to  risk.  They  moved  for  a  non- 
suit, ^'on  the  ground  that  the  case  ought  not  to  have  been 
allowed  to  go  to  the  jury,  the  plaintiff  having  admitted  that  he 
knew  of  the  risk  and  voluntarily  incurred  it." 

The  county  court  judge  refused  the  motion,  and  entered 
judgment  for  the  plaintiff  for  £100.  The  defendants  appealed 
to  a  Divisional  Court,  consisting  of  Huddleston  B.  and  Wills  J. ; 
who,  in  consequence  of  doubts  as  to  the  effect  of  certain  recent 
cases,  without  expressing  any  final  opinion,  took  the  course  of 
dismissing  the  appeal,  with  leave  to  the  defendants  to  carry  the 
case  to  the  Court  of  Appeal,  in  order  to  obtain  an  authoritative 
exposition  of  the  law  involved  in  the  maxim,  '^  Volenti  non  fit 
injuria." 

The  case  then  came  before  an  Appeal  Court,  composed  of  Lord 
Coleridge  C.J.  with  Lindley  and  Lopes  L.JJ.,  who  recalled 
the  decree  obtained  by  the  plaintiff  in  the  county  court,  and 
directed  judgment  to  be  entered  for  the  defendants.  Li  de- 
livering judgment  Lgrd  Coleridge  dealt  with  the  point  which 
had  been  raised  in  the  county  court,  and  expressed  his  opinion 
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that  the  judge  erred  in  refusing  to  hold  that  the  plainti£f  under-    H.  L.  (B.) 
took  to  perform  a  dangerous  operation,  and  took  upon  himself       1891 
the  risk  attending  that  operation.    His  Lordship  then  proceeded .     g^^ 
to  consider  the  findings  with  respect  to  faulty  and  came  to  the     ^^^  ^ 
•conclusion  that  there  was  no  evidence  of  negligence  to  go  to       Sons. 
the  jury.    Lindley  L. J.  rested  his  decision  ^upon  the  second  of  LordmtBoii. 
these  grounds/ being  of  opinion  that,  according  to  the  evidence^       ~"~' 
the  plaintiff's  injuries  were  the  result  of  **  pure  accident  without 
any  element  of  negligence  in  it."    In  expressing  the  same  view. 
Lopes  L.  J.  remarked  that  the  '^  vexed  question  with  regard  to 
the  application  of  the  principle  of  'Volenti  non  fit  injuria,' 
which  arose  in  Thomas  v.  Quartermaine  (1)  and  TarmoiUh  v. 
France  (2),  happily  does  not  arise  in  this  case." 

The  provisions  of  sect.  120,  and  following  clauses  of  the  County 
Courts  Act  1888  (51  &  52  Vict.  c.  43)  do  not  appear  to  have 
been  brought  under  the  notice  of  the  learned  judges  of  the 
Appeal  Court.  These  enactments  appear  to  me  to  exclude  all 
right  of  appeal  upon  questions  of  law  which  were  not  raised  and 
submitted  at  the  trial  to  the  county  court  judge.  The  reasoning 
of  Lord  Field  and  Cave  J.,  in  ClarJcson  v.  Musgrave  (3),  although 
the  decision  turned  upon  the  terms  of  the  County  Courts  Act 
1875,  is  in  pari  materia,  and  is,  in  my  opinion,  equally  applicable 
to  the  statute  of  1888. 

In  this  case,  the  contention  that  there  was  no  evidence  of 
degligence  to  go  to  the  jury  was  never  mooted  in  the  Court  of 
first  instance.  It  was  not  raised  in  the  notice  of  appeal  to  the 
Divisional  Court,  and  it  was  neither  included  in  the  leave  given 
bj  that  Court,  nor  referred  to  in  the  notice  of  motion  before  the 
Appeal  Court.  I  am,  in  these  circumstances,  of  opinion  that  the 
findings  of  the  jury  bearing  upon  the  question  of  the  defendants' 
fault  must  be  taken  as  conclusive.  The  Legislature  has  pur- 
posely taken  away  from  them  the  right  to  raise,  and  from  your 
Lordships  the  right  to  entertain,  any  question  of  law  or  fact 
■affecting  the  validity  of  these  findings.  The  only  finding  with 
which,  in  my  opinion,  this  House  has  jurisdiction  to  deal,  is 
embodied  in  the  question  put  by  the  presiding  judge :  *^  Did 

'    (1)  18  Q.  B.  D.  686.  ,.  (2)  19  Q.  B.  D.  647. 

(8)  9  Q.  B.  D.  386. 
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H.  L.  (B.)  the  plaintiff  voluntarily  undertake  a  risky  employment  with  a 
1891  knowledge  of  its  risks  ?  "  and  the  answer  of  the  jury,  which 
^;^       was,  "No." 

BiLua  &         Whilst  I  am  of  opinion  that  it  is  not  within  the  jurisdiction 
Sosa,       of  any  Court  of  review  to  set  aside  jury  findings  which  were  not 

Loid  Watson,  impeached  in  the  county  court,  it  does  appear  to  me  to  be 
legitimate  and  necessary  in  the  present  case  to  examine  the 
findings  which  relate  to  negligence,  in  the  light  of  the  facts 
disclosed  in  evidence,  not  with  the  view  of  disturbing  them,  but 
for  the  purpose  of  appreciating  their  effect  and  ascertaining  the 
character  of  the  risk  which  the  plaintiff  is  alleged  to  have 
voluntarily  undertaken.  The  facts  in  evidence  do  not  raise 
any  question  of  credibility.  The  real  controversy,  both  in  the 
county  court  and  at  your  Lordships'  Bar,  has  been  directed  to 
the  inferences  which  ought  to  be  derived  from  them. 

The  plaintiff  was  employed  by  the  defendants  from  December 
1887  until  the  13th  of  April  1888  in  a  rock  cutting  upon  the 
Halifax  High  Level  Bailway.  A  line  of  rails  upon  which  there 
was  a  travelling  steam  crane  and  tackle  ran  along  the  edge  of 
the  cutting ;  and  the  quarried  stone  was  lifted  and  deposited  in 
trucks  by  means  of  the  crane.  The  larger  stones  were  secured 
by  winding  the  chain  round  them  and  hitching  the  end  hook 
into  one  of  its  links ;  the  smaller  ones  were  packed  in  skips  or 
crates.  The  plaintiff  was  engaged  in  loading  the  crane  until 
the  beginning  of  February,  and  after  that  date  in  assisting  to 
drill  holes  for  blasting.  On  the  13th  of  April  he  was  turning  a 
drill-rod,  which  two  of  his  fellow-workmen  struck  alternately 
with  their  hammers,  when  a  large  stone,  which  was  in  course  of 
being  raised  by  the  crane,  fell  upon  him,  and  inflicted  the  in- 
juries complained  of.  His  fellow-workmen  saw  the  falling  stone 
just  in  time  to  get  out  of  its  way ;  but  the  plaintiff,  who  was 
stooping  at  his  work,  had  not  time  to  make  his  escape. 

No  evidence  was  led  on  either  side  as  to  the  character  of  the 
stone  which  fell,  to  the  condition  of  the  chain,  or  to  the  actual 
mode  in  which  the  stone  was  secured.  It  appears  to  have  been 
the  practice  during  the  whole  period  of  the  plaintiff's  employ- 
ment to  permit  the  crane  load,  whenever  it  was  found  convenient^ 
to  be  swung  directly  above  the  workmen  engaged  in  drilling. 
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At  its  first  start  the  load  swnng  clear  of  them,  but  after  it  had    H.  L.  (E.) 
attained  some  eleyation,  the  arm  of  the  crane  was  ^'jibbed/'  or       1891 
deflected  to  one  side  or  the  other,  as  snited  the  conyenience  of      smitb 
those  who  were  loading  the  trucks.    Until  the  crane  was  jibbed,     BAKXRin 
the  plaintiff,  and  others  employed  in  drilling,  had  no  means  of       ^^^ 
knowing  whether  its  load  would  or  would  not  pass  over  their   LordWatwn. 
heads. 

Neither  of  the  parties  disputed  at  the  trial  that  the  practice 
in  question  inyolved  some  degree  of  peril  to  the  workmen 
employed  in  drilling.  The  plaintiff  in  his  eyidence  stated  that 
he  had  been  long  enough  at  that  kind  of  work  to  know  that  the 
practice  was  dangerous.  He  also  said,  '^  I  had  been  at  the  same 
class  of  work  in  the  same  cutting.  They  were  jibbing  oyer  our 
heads  eyery  day."  ''  Sometimes  we  could  see  the  stones  being 
craned  up,  and  when  we  saw  them  we  got  out  of  the  way." 
Hanson,  a  witness  for  the  defendants,  who  was  their  foreman  in 
charge  at  the  time  of  the  accident,  said  that  "  the  men  ought 
to  haye  stopped  work  while  the  stone  was  being  jibbed  round. 
That  vxmld  he  the  safe  way  J*  He  admitted  that  no  notice  was 
giyen  them ;  and  he  also  said,  '^  If  the  men  left  their  work  eyery 
time  the  crane  jibbed,  it  would  take  two  and  a  half  hours  to  do 
one  hour's  work."  There  is  eyidence  to  the  effect  that  one  at 
least  of  his  fellow-workmen  had  preyiously  complained  to  the 
foreman  of  the  danger  of  slinging  stones  oyer  their  heads. 
There  is  no  eyidence  to  shew  that  the  practice  was  necessary  to 
the  conduct  of  the  defendants'  operations,  and  could  not  haye 
been  discontinued  without  interruption  of  their  work. 

The  questions  touching  negligence  which  were  left  to  the 
jury,  and  the  answers  returned  by  them,  were :  "  (1.)  Was  the 
machinery  for  lifting  the  stone  from  the  cutting,  taken  as  a 
whole,  reasonably  fit  for  the  purpose  for  which  it  was  applied  ? 
(Answer)  No.  (2.)  Was  the  omission  to  supply  special  means 
of  warning  when  the  stones  were  being  jibbed  a  defect  in  the 
ways,  works,  machinery,  and  plant  ?  (Answer)  Yes.  (3.)  If  so, 
were  the  employers  (or  some  person  engaged  by  them  to  look 
after  the  condition  of  the  works,  &c.)  guilty  of  negligence  in 
not  remedying  that  defect  ?    (Answer)  Yes." 

The  frame  of  these  questions  may  be  open  to  criticism ;  but 
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H.  li.  (K)    on  a  fair  constraction  of  them,  together  with  the  answers  given, 
1891        what  the  jury  meant  to  affirm  seems  to  me  to  be  tolerably  plain, 
Smttb      They  were  not,  in  my  opinion,  meant  to  represent  three  different 
Bakkb  &     phases  of  nejgligence,  bnt  to  affirm  three  different  propositions 
Sotb.       constituting  one  form  of  negligence,  namely,  the  neglect  of  the 
Lord  Watson,   defendants   to  take    proper  precautions    for    protecting    their 
employ^  from  the  possible  consequences  of  a  faulty  system  of 
forking  the  crane.    It  is  plain  that  the  first  question  had  no 
reference  to  any  specific  flaw  in  the  crane  or  its  tackle,  because 
it  expressly  relates  to  the  machinery  ^'  taken  as  a  whole  " — ^words 
which,  as  I  understand  them,  were  intended  to  cover  the  arrange- 
ment and  use  of  the  crane  and  its  tackle  considered  in  their 
relation  to  other  departments  of  work  carried  on  in  the  cutting. 
Accordingly,  the  first  answer  of  the  jury  appears  to  me  to  affirm 
that  the  system  of  using  the  crane  was  not  reasonably  fit  for  its 
purpose,  inasmuch  as  it  exposed  workmen  in  another  department 
to  unnecessary  danger.    The  sectmd  affirms  that  the  use  of  the 
crane,  without  warning  to  the  workmen  over  whose  heads  its 
'  load  was  jibbed,  constituted  a  defect  in  the  works ;  and  the  thirds 
that  the  defendants,  or  their  foremen,  were  negligent  in  respect 
of  their  failure  to  remedy  that  defect.    I  so  construe  the  findings 
of  the  jury,  because  I  feel  bound,  in  the  absence  of  any  exception 
to  the  charge  of  the  presiding  judge,  to  assume  that  these 
questions,  as  explained  by  him  to  the  jury,  did  not  embrace  any 
cause  of  action  not  arising'  on  the  pleadings,  and  that  they  did 
fairly  raise  the  issues  disclosed  in  the  plaintiff's  pleadings  and 
evidence.  . 

It  must  be  kept  in  view  that,  owing  to  the  shape  in  which  the 
case  was  submitted  to  them,  the  jury  were  invited  to  consider 
these  three  questions  apart  from  the  question  of  risk,  or,  in 
other  words,  upon  the  footing  that  the  risk  of  a  stone  falling 
from  the  crane  had  not  been  undertaken  by  the  plaintiff.  The 
incidence  of  the  risk  was  the  subject-matter  of  a  separate 
question.  In  that  aspect  of  the  findings  with  regard  to  negli- 
gence, I  am  not  prepared  to  concur  in  the  observations  made 
upon  them  by  the  Court  of  Appeal.  If  the  plaintifiT  did 
voluntarily  undertake  the  risk  from  which  he  suffered,  there 
could,  as  a  matter  of  course,  be  no  negligence  imputable  to  the 
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defendants.    If,  on  the  contrary,  the  Iprinciple  of  "  Volenti  non    H.  L.  (B.) 
fit  injuria  *'  were  eliminated  from  the  case,  there  would,  in  my       1891 
opinion,  be  reasonable  and  sofBcient  warrant  in  the  evidence  for      smith 
the  verdict  returned  by  the  jury.  Bamb  & 

It  does  not  appear  to  me  to  admit  of  dispute  that,  at  common  ^^• 
law,  a  master  who  employs  a  servant  in  work  of  a  dangerous  ^^  wateon. 
character  is  bound  to  take  all  reasonable  precautions  for  the 
workman's  safety.  The  rule  has  been  so  often  laid  down  in  this 
House  by  Lord  Cranworth,  and  other  noble  and  learned  Lords, 
that  it  is  needless  to  quote  authorities  in  support  of  it.  But,  as 
I  understand  the  law,  it  was  also  held  by  this  House,  long  before 
the  passing  of  the  Employers'  Liability  Act  (43  &44  Vict  c.  42) 
that  a  master  is  no  less  responsible  to  his  workmen  for  personal 
injuries  occasioned  by  a  defective,  system  of  using  machinery 
than  for  injuries  caused  by  a  defect  in  the  machinery  itself.  In 
Sword  V.  Cameron  (1)  the  First  Division  of  the  Court  of  Session 
found  a  master  liable  in  damages  to  a  quarryman  in  his  employ- 
ment who  was  injured  by  the  firing  of  a  blast  before  he  had  time 
to  reach  a  place  of  shelter,  although  it  was  proved  that  the  shot 
was  fired  in  accordance  with  the  usual  and  inveterate  practice  of 
the  quarry.  That  case  was  cited  in  BarionshiU  Coal  Company  v. 
Reid  (2)  in  support  of  the  proposition  that  the  doctrine  of 
collaborateur  was  unknown  to  the  law  of  Scotland;  but  Lord 
Cranworth  pointed  out  (3)  that  the  decision  did  not  turn  upon 
the  negligence  of  the  fellow-workman  who  fired  the  shot,  and 
expressly  stated  that  it  was  justifiable,  on  the  ground  that 
**  the  injury  was  evidently  the  result  of  a  defective  system  not 
adequately  protecting  the  workmen  at  the  time  of  the  explosions." 
The  Lord  Chancellor  (Chelmsford)  expressed  the  same  view  in 
BarionshiU  Coed  Company  v.  McGuire  (4).  The  judgment  of 
Lord  Wensleydale  in  Weevas  v.  MatMeson  (5)  clearly  shews  that 
the  noble  and  learned  Lord  was  also  of  opinion  that  a  master  is 
responsible  in  point  of  law  not  only  for  a  defect  on  his  part  in  - 
providing  good  and  sufiScient  apparatus,  but  also  for  his  failure 
to  see  that  the  apparatus  is  properly  used. 

(1)  1  Sc.  S688.  Gas.  2nd  Series,  493.  (3)  3  Macq.  289-90. 

(2)  3  Macq.  266,  273.  (4)  Ibid.  310. 

(5)  4  Macq.  226. 
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H.  L.  (B.) 
1891 
Smith 

V. 
BAKSB& 


Lord  WatsoD. 


The  main,  although  not  the  sole,  object  of  the  Act  of  1880,  was 
to  place  masters  who  do  not  upon  the  same  footing  of  re- 
sponsibility with  those  who  do  personally  superintend  their 
works  and  workmen,  by  making  them  answerable  for  the 
negligence  of  those  persons  to  whom  they  intrust  the  duty  of 
superintendence,  as  if  it  were  their  own.  In  effecting  that 
object,  the  Legislature  has  found  it  expedient,  in  many  instances, 
to  enact  what  were  acknowledged  principles  of  the  common  law. 
Sect.  1  sub-s.  1  proyides  that  the  employer  shall  be  liable  in 
cases  where  a  workman  is  injured  by  reason  of  any  defect  in  the 
condition  of  the  ways,  works,  machinery,  or  plant  connected 
with  or  used  in  the  business  of  the  employer.  I  see  no  reason 
to  doubt  that  an  arrangement  of  machinery  and  tackle,  which, 
although  reasonably  safe  for  those  engaged  in  working  it,  is 
neyertheless  dangerous  to  workmen  employed  in  another  de- 
partment of  the  business,  constitutes  a  defect  in  the  condition 
of  the  works  within  the  meaning  of  the  sub-section.  Sometimes 
(as  in  the  present  case)  when  the  danger  is  not  constantly 
present,  but  recurs  at  interyals,  the  defect  may  be  cured  by 
giying  the  workmen  timely  warning  of  its  approach.  The 
employer  may  in  such  cases  protect  himself,  either  by  remoying 
the  source  of  danger,  or  by  making  proyision  for  due  notice 
being  giyen.  Should  he  adopt  the  latter  course,  he  will  still  be 
exposed  to  liability  if  injury  results  from  &ilure  to  giye  warning 
through  the  negligence  of  himself  or  of  his  superintendent. 

The  only  question  which  we  are  called  upon  to  decide,  and  I  am 
inclined  to  think  the  only  substantial  question  in  the  case,  is 
this,  whether,  upon  the  eyidence,  the  jury  were  warranted  in 
finding  as  they  did,  that  the  plaintiff  did  not  '^  yoluntarily 
undertake  a  risky  employment  with  a  knowledge  of  its  risks." 
Whether  the  plaintiff  appreciated  the  full  extent  of  the  peril  to 
which  he  was  exposed  or  not,  it  is  certain  that  he  was  aware  of 
its  existence,  and  apprehensiye  of  its  consequences  to  himself; 
so  that  the  point  to  be  determined  practically  resolyes  itself 
into  the  question  whether  he  yoluntarily  undertook  the  risk. 
If,  upon  .that  point,  there  are  considerations  pro  and  contra, 
requiring  to  be  weighed  and  balanced,  the  yerdict  of  the  jury 
cannot  be  lightly  set  aside.    The  defendants'  case  is  that  the 
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eyidence  is  all  one  way ;  that  the  plaintiff's  continuing  in  their    H.  L.  (E.) 
employment,  after  he  had  become  aware  and  had  complained  of       i89i 
the  danger,  of  itself  affords  proof  absolute  and  conclusiye  of  his       sxrim 
having  accepted  the  risk  of  a  stone  falling  in  the  course  of  its     g^^  -^ 
transit  from  the  quarry  to  the  loading  bank.  Sons. 

The  maxim,  '^ Volenti  non  fit  injuria/'  originally  borrowed  LordwTtaoft. 
from  the  civil  law,  has  lost  much  of  its  literal  significance.  A 
free  citizen  of  Borne  who,  in  concert  with  another,  permitted 
himself  to  be  sold  as  a  slave,  in  order  that  he  might  share  in  the 
price,  suffered  a  serious  injury ;  but  he  was  in  the  strictest  sense 
of  the  term  volens.  The  same  can  hardly  be  said  of  a  slater 
who  is  injured  by  a  fall  from  the  roof  of  a  house ;  although  he 
too  may  be  volens  in  the  sense  of  English  law.  In  its  applica- 
tion to  questions  between  the  employer  and  the  employed,  the 
maxim  as  now  used  generally  imports  that  the  workman  had 
either  expressly  or  by  implication  agreed  to  take  upon  himself 
the  risks  attendant  upon  the  particular  work  which  he  was 
engaged  to  perform,  and  from  which  he  has  suffered  injury. 
The  question  which  has  most  frequently  to  be  considered  is  not 
whether  he  voluntarily  and  rashly  exposed  himself  to  injury, 
bat  whether  he  agreed  that,  if  injury  should  befall  him,  the  risk 
was  to  be  his  and  not  his  masters.  When,  as  is  commonly  the 
case,  his  acceptance  or  non-acceptance  of  the  risk  is  left  to 
implication,  the  workman  cannot  reasonably  be  held  to  have 
undertaken  it  unless  he  knew  of  its  existence,  and  appreciated 
or  had  the  means  of  appreciating  its  danger.  But  assuming  that 
he  did  so,  I  am  unable  to  accede  to  the  suggestion  that  the  mere 
fact  of  his  continuing  at  his  work,  with  such  knowledge  and 
appreciation,  will  in  every  case  necessarily  imply  his  accept- 
ance. Whether  it  will  have  that  effect  or  not  depends,  in  my 
opinion,  to  a  considerable  extent  upon  the  nature  of  the  risk, 
and  the  workman's  connection  with  it,  as  well  as  upon  other 
considerations  which  must  vary  according  to  the  circumstances 
of  each  case. 

It  is  material  to  notice  that  the  Employers'  Liability  Act, 
under  which  the  present  action  was  brought,  by  sect.  2,  sub- 
sect.  3,  provides  that  a  workman  shall  have  no  right  to  com- 
pensation   for    injuries    caused    by  reason  of   any  defect    or 
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H,L.(E.)   negligence  which  is  specified  iu  sect.  1,  in  any  case  wheie  ^^he 
1891        knew  of  the  defect  or  negligence  which  caused  his  injnfy,  and 
SviTH      failed  within  a  reasonable  time  to  give^  or  cause  to  be  given, 
Bakjsb.  &     information  thereof  to  the  employer  or  some  person  superior  to 
SoKs.       himself  in  the  service  of  the  employer,  unless  he  was  aware  that 
iioidwateon.    the  employer  or  such  superior  already  knew  of  the  said  defect 
or  negligence."    I  think  the  object  and  effect  of  the  enactment 
is  to  relieve  the  employer  of  liability  for  injuries  occasioned  by 
defects  which  were  neither  known  to  him  nor  to  his  delegates  down 
to  the  time  when  the  injury  was  done.    At  common  law  his 
ignorance  would  not  have  barred  the  workman's  claim,  as  he 
was  bound  to  see  that  his  machinery  and  works  were  free  from 
defect,  and  so  far  the  provision  operates  in  favour  of  the  em- 
ployer ;  but,  as  was  forcibly  pointed  out  by  Lord  Esher  M.B. 
in  Thomas  v.  Quartermaine  (1)  in  cases  where  the  employer  and 
his  deputies  were  personally  ignorant  of  the  defect,  it  is  made  a 
condition  precedent  of  the  workman's  right  to  recover  that  he 
shall  have  given  them  information  of  it  before  he  was  injured. 
That  does  not  lead  me  to  the  conclusion  that  the  provisions  of 
the  Employers'  Liability  Act  wholly  exclude  the  application  of 
the  doctrine  *^  Volenti  non  fit  injuria "  to  claims  falling  within 
the  scope  of  the  Act ;  but  it  does,  in  my  opinion,  shew  that  the 
Legislature  did  not  intend  that   the  statutory  remedy  given 
to  the  workman  should  be  taken  away  simply  by  reason  of  his 
continuing  in  the  same  employment  after  he  became  aware  of 
the  defect  from  which  he  ultimately  suffered. 

There  are  many  kinds  of  work  in  which  danger  is  necessarily 
inherent,  where  precautions  such  as  would  ensure  safety  to  the 
workman  are  either  impossible,  or  would  only  be  attainable  at 
an  expense  altogether  incommensurate  with  the  end  to  be  accom- 
plished. In  all  such  cases  the  workman  must  rely  upon  his  own 
nerve  and  skill ;  and,  in  the  absence  of  express  stipulation  to 
the  contrary,  the  risk  is  held  to  be  with  him  and  not  with  the 
employer. 

On  the  other  hand,  there  are  cases  in  which  the  work  is  not 
intrinsically  dangerous,  but  is  rendered  dangerous  by  some  defect 
which  it  was  the  duty  of  the  master  to  remedy.    In  cases  of  that 
(1)  18  Q.  B.  D.  689,  690. 
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description  the  relations  of  the  workman  to  the  peril  are  so     H.L.  (E.) 
yarions  that  it  is  impossible  to  lay  down  any  rule  regarding  the       1891 
operation  of  the  maxim  which  will  apply  to  them  all  alike^  and       Smith 
I  shall  refer  to  two  instances  only  by  way  of  illustration.    The     baebr  & 
risk  may  arise  from  a  defect  in  a  machine  which  the  servant  has       0^^- 
engaged  to  work  of  snch  a  nature  that  his  personal  danger  and   LoMWatoon, 
consequent  injury  must  be  produced  by  his  own  act.    If  he 
clearly  foresaw  the  likelihood  of  such  a  result  and,  notwith- 
standing,  continued  to  work,  I  think  that,  according  to  the 
authorities,  he  ought  to  be  regarded  as  volens.    The  case  may 
be  yery  different  when  there  is  no  inherent  peril  in  the  work 
performed  by  the  servant,  and  the  risk  to  which  he  is  exposed 
arises  from  a  defect  in  the  machinery  used  in  another  department 
oyer  which  he  has  no  control.    The  present  case  belongs  to  that 
category.    There  was  no  intrinsic  danger  in  the  operation  of 
drilling  in  which  the  plaintiff  was  engaged ;  the  peril  from  which 
he  suffered  was  not  evoked  by  his  act,  but  was  brought  into 
contact  with  him  by  workmen  employed  in  a  different  operation. 
I  should  be  prepared  to  hold  that,  apart  from  the  Act  of  1880, 
the  plaintiffs  remedy  was  not  necessarily  taken  away  by  the 
mere  fact  that,  in  the  knowledge  of  the  risk  and  after  remon- 
strance, he  continued  to  work.    In   the  circumstances  of  this 
case  the  question  whether  he  had  accepted  the  risk  is  one  of 
feet;  there  is  no  arbitrary  rule  of  law  which  decides  it.    The 
complaints  made  to  the  foreman  by  his  fellow-workman,  coupled 
with  the  feet  of  their  continuing  to  work,  might  be  fairly 
construed  as  an  intimation  to  the  defendants    that  they  must 
either  discontinue  the  vicious  practice  of  slinging  stones  over 
the  heads  of  their  workmen     or  take  the  consequences.      It 
was  a  protest  against  the  practice,  which  does  not  naturally  or 
necessarily  imply  that  they  were  willing  to  submit  to  it  or  to 
accept  the  risk  of  it.    I  am  confirmed  in   that  view  by  the  deci- 
sion in  Sword  v.  Cameron  (1),  which  came  very  near  in  its 
circumstances  to  the  present  case.     There  the  dangerous  practice 
consisted  in  firing  a  shot  at  so  short  an  interval  after  notice  to 
the  workmen  that  they  had  not  time    to  reach  a  place  of  safety, 
and  the  pursuer  had  continued  to  work  until  he  was  injured,  in 
(1)  1  Sc.  Seas.  Gas.  2nd  Series,  493. 
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H.L.(£.)    fnll  knowledge  of  the  practice  and  its  attendant  risks.    The 

1891        Court  of  Session  held  that  the  maxim^  "  Volenti  non  fit  injuria,** 

Smith       did  not  apply;  and  it  appears  to  me  that,  in  BartamhiU  Coal 

BAm  &     Company  v.  Reid  (1),  Lord  Cranworth  approved  of  the  judgment 

9^       It  is  true  that  in  the  Bartonshill  cases  there  was  no  question 

LordWataoD.    directly  raised  in  regard  to  the  maxim;   but  the  noble  and 

learned  Lord  examined  the  facts  of  Sword  y.  Cameron  (2)  in  detail, 

and  expressed  the  opinion,  not  that  the  decbion  might  be 

explained,  but  that  it  was  justifiable  in  the  circumstances  of  the 

case. 

This  case,  howeyer,  is  under  the  statute  of  1880,  and,  as 
already  indicated,  I  am  of  opinion  that  the  mere  fact  of  the 
plaintiff  haying  continued  in  the  employment  of  the  defendants 
cannot  defeat  his  statutory  claim.  I  therefore  concur  with  the 
majority  of  your  Lordships  in  thinking  that  the  order  of  the 
Court  of  Appeal  must  be  reyersed,  and  the  judgment  of  the 
county  court  judge  restoredk 

LoBD  Herschell  (after  stating  the  facts  and  the  course  of 
the  proceedings  set  forth  aboye,  continued  as  follows) : — 

My  Lords,  the  first  argument  addressed  to  your  Lordships  by 
the  learned  counsel  for  the  appellant  was  that  it  was  not  com- 
petent for  the  respondents  to  raise  the  objection  that  there  was 
no  eyidence  of  negligence,  no  such  point  haying  been  made  in 
the  County  Court.  Li  support  of  this  proposition  he  cited  the 
case  of  ClarJcson  y.  Mvsgram  (S),  which  is  a  distinct  authority  to 
that  effect.  The  learned  counsel  for  the  respondents  tlid  not 
impeach  the  authority  of  that  decision,  or  inyite  your  Lordships 
to  oyerrule  it.  I  see  no  reason  'to  think  the  decision  was 
erroneous.  It  would,  in  my  opinion,  be  yery  mischieyoos  if  an 
appeal  from  a  decision  of  a  county  court  could  be  sustained  on 
the  ground  that  there  was  no  eyidejice  to  go  to  the  jury  when 
that  point  had  not  been  raised  before  the  county  court  judge. 
In  the  present  case  it  is  perfectly  clear  that  no  such  objection 
was  eyer  taken.    At  the  close  of  the  eyidence  for  the  plaintiff 

(1)  3  Macq.  290.  (2)  1  Sc.  Sess.  Gas.  2nd  Series,  493. 

.   (3)  9  Q.  B.  D.  386. 
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the  only  ground  submitted  for  a  non-suit  was  that  the  plaintiff  H.  L.  (E.) 
had  himself  admitted  that  he  knew  of  the  risk,  and  yoluntarily  1891 
incurred  it,  and  it  was  on  this  ground  that  the  defendants  applied  smitb 
to  have  judgment  entered  for  them,  notwithstanding  the  finding  g^j^^  ^ 
of  the  jury.  Indeed,  in  the  notice  of  motion  in  the  Queen's  Sons. 
Bench  Division  on  appeal  from  the  county  court,  the  ground  Lord  Hencbeii.^ 
that  there  was  no  evidence  of  negligence  is  nowhere  taken.  I 
think,  then,  it  was  not  competent  for  the  Court  of  Appeal  to 
inquire  whether  there  was  any  evidence  of  negligence.  For  the 
reasons  I  have  given,  I  do  not  think  it  is  necessary  to  determine 
whether  there  was  such  evidence  in  the  present  case,  but  I  am 
far  from  being  satisfied  that  there  was  not.  No  satisfactory 
explanation  was  given  of  the  cause  which  led  to  the  fall  of  the 
stone  and  the  consequent  injury  to  the  plaintiff.  It  is  said  that 
whilst  in  some  cases  the  fall  of  a  substance,  such  as  a  bale  of 
cotton,  which  is  being  raised  by  a  crane  would,  if  unexplained, 
be  evidence  of  negligence,  the  fall  of  a  stone  from  a  crane,  as  in 
the  present  instance,  is  not  so,  because  stone  is  apt  to  disin- 
tegrate and  thus  to  fall ;  but  I  am  not  prepared  to  admit  that 
it  is  beyond  the  reasonable  power  of  an  employer  conducting 
operations  such  as  those  in  question  to  prevent  the  risk  of  injury 
to  life  or  limb  of  those  who  are  working  at  the  locality  over 
which  the  stones  are  being  lifted.  I  should  have  thought  it 
would  have  been  possible  to  use  such  appliances  as  under  ordinary 
circumstances  to  prevent  the  risk  of  the  stones  falling ;  but  if  it 
be  not  possible  to  do  so,  and  the  stones  cannot  pass  over  those 
engaged  in  other  operations  below  without  serious  dajiger  to 
them,  it  would  certainly  be  within  the  employer's  power  to  warn 
them  when  it  is  necessary  to  desist  from  work  and  get  out  of  the 
way  of  the  impending  risk.  It  seems  to  me,  then,  that  the 
employer  in  such  a  case  is  in  this  dilemma :  either  it  was  reason- 
ably practicable  for  him  to  use  appliances  by  which  the  accident 
would  have  been  avoided,  in  which  case  he  should  have  done  so, 
or,  if  it  was  not,  sufficient  warning  should  have  been  given  to 
those  endangered  to  enable  them  to  escape  the  danger.  It  is  of 
course  possible  that  the  employer  might  have  shewn  that  neither 
of  these  courses  was  reasonably  practicable.  But  that  is  im- 
material.   All  that  I  am  concerned  with  at  the  present  moment 
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H.  L.  (E.)    is  whether  the  accident  which  happened  afforded  evidence  of 

1891        negligence. 

Smith  It  was  of  course  open  to  the  respondents  to  contend  that,  after 

Baub  a     ^^^  admission  of  the  plaintiff  as  to  his  knowledge  of  the  dangerous 

S<»»-  character  of  the  work,  the  case  ought  to  have  been  withdrawn 
LordH«nGiieu.  from  the  jury,  and  judgment  entered  for  them,  and  this  was  the 
point  strenuously  argued  at  your  Lordships'  Bar  on  their  behalf. 
It  was  said  that  the  maxim,  '^  Volenti  non  fit  injuria,"  applied,  and 
effectually  precluded  the  plaintiff  from  recovering.  The  maxim 
is  founded  on  good  sense  and  justice.  One  who  has  invited  or 
assented  to  an  act  being  done  towards  him  cannot,  when  he 
suffers  from  it,  complain  of  it  as  a  wrong.  The  maxim  has  no 
special  application  to  the  case  of  employer  and  employed,  though 
its  application  may  well  be  invoked  in  such  a  case.  The  prin- 
ciple embodied  in  the  maxim  has*  sometimes,  in  relation  to  cases 
of  employer  and  employed,  been  stated  thus : — A  person  who  is 
engaged  to  perform  a  dangerous  operation  takes  upon  himself 
the  risks  incident  thereto.  To  the  proposition  thus  stated  there 
is  no  difficulty  in  giving  an  assent,  provided  that  what  is  meant 
by  engaging  to  perform  a  dangerous  operation,  and  by  the  risks 
incident  thereto,  be  properly  defined.  The  neglect  of  such  defini- 
tion may  lead  to  error.  Where  a  person  undertakes  to  do  work 
which  is.  intrinsically  dangerous,  notwithstanding  that  reasonable 
care  has  been  taken  to  render  it  as  little  dangerous  as  possible, 
he  no  doubt  voluntarily  subjects  himself  to  the  risks  inevitably 
accompanying  it,  and  cannot,  if  he  suffers,  be  permitted  to  com- 
plain that  a  wrong  has  been  done  him,  even  though  the  cause 
from  which  he  suffers  might  give  to  others  a  right  of  action. 
For  example,  one  who  has  agreed  to  take  part  in  an  operation 
necessitating  the  production  of  fumes  injurious  to  health,  would 
have  no  cause  of  action  in  respect  of  bodily  suffering  or  incon- 
venience resulting  therefrom,  though  another  person  residing 
near  to  the  seat  of  these  operations  might  well  maintain  an 
action  if  he  sustained  such  injuries  from  the  same  cause. 

But  the  argument  for  the  respondents  went  far  beyond  this. 
The  learned  counsel  contended  that,  even  though  there  had  been 
negligence  on  the  part  of  the  defendants,  yet  the  risk  created  by 
it  was  known  to  the  plaintiff;  and  inasmuch  as  he  continued  in 


Digitized  by  VjOOQIC 


A.  C.  AND  PRIVT  COUNCIL.  361 

the  defendants'  employment,  doing  their  work  under  conditions,    H.  L.  (E.) 
the  risk  of  which  he  appreciated,  the  maxim,  "  Volenti  non  fit       i89i 
injuria,''  applied,  and  he  conld  not  recover;   that  his  proper      smith 
^x>nr8e,  if  he  wished  to  avoid  the  risk  of  his  employers'  negli-     bakbb  & 
-gence,  was  to  refuse  to  perform  the  work  under  such  conditions.       ^^^ 
Their  argument  necessarily  went  this  length,  for  the  facts  on  Lord  HCTsoheiu 
which  it  was  grounded  were  simply  these :  that  the  plaintiff  had 
-admitted  that  he  knew  the  work  y^as  dangerous.    I  am  not  quite 
sure  that  he  was  not  referring  in  his  answer  to  the  character  of 
the  work  generally,  rather  than  to  the  special  danger  arising 
from  jibbing  the  stones  overhead ;  but  in  a  subsequent  answer 
iie  stated  that  he  had  heard  a  fellow-workman  say  to  the  ganger 
that  it  was  dangerous  to  jib  stones  and  skips  over  their  heads, 
-and  that  he  thought  so  too. 

It  is  obvious  that  the  degree  in  which  the  work  was  dangerous 
depended  entirely  on  the  conditions  under  which  it  was  carried 
^n  and  the  amount  of  care  exercised.  It  would  be  practically 
unimportant  or  very  great  according  to  the  character  of  the 
-appliances  used,  the  mode  in  which  the  stone  was  slung,  and  the 
presence  or  absence  of  warning  at*the  critical  time.  In  the 
present  case  it  must  be  taken  on  the  finding  of  the  jury  that 
-the  danger  was  at  least  enhanced  and  the  catastrophe  caused  by 
the  negligence  of  the  defendants;  and  the  question  for  your 
liordships'  consideration  is  whether,  under  such  circumstances, 
the  fact  of  the  plaintiff  having  continued  to  perform  the  duties 
-of  his  service  precludes  his  recovery  in  respect  of  this  breach  of 
duty  because  the  acts  or  defaults  which  constituted  it  were  done 
«  volenti." 

There  may  be  cases  in  which  a  workman  would  be  precluded 
ttom  recovering  even  though  the  risk  which  led  to  the  disaster 
resulted  from  the  employer's  negligence.  If,  for  example,  the 
inevitable  consequence  of  the  employed  discharging  his  duty 
would  obviously  be  to  occasion  him  personal  injury,  it  may  be 
ihat,  if  with  this  knowledge  he  continued  to  perform  his  work 
«nd  thus  sustained  the  foreseen  injury,  he  could  not  maintain  an 
^tction  to  recover  damages  in  respect  of  it.  Suppose,  to  take  an 
illustration,  that  owing  to  a  defect  in  the  machinery  at  which 
he  was  employed  the  workman  could  not  perform  the  required 
Vol.  I.  1891.  8  ?  B 
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H.  L.  (E.)    operation  without  the  certain  loss  of  a  limb.    It  may  be  that  if 
1891        he,  notwithstanding  this,  performed  the  operation,  he  could  not 
g]|^       recover  damages  in  respect  of  such  a  loss ;  but  that  is  not  the  sort 
Bams  &     ^^  ^^^^  ^*^  which  we  have  to  deal  here.    It  was  a  mere  question 
Sons.       of  risk  which  might  never  eventuate  in  disaster.     The  plaintiff 
Loiti  Herachoii.  evidently  did  not  contemplate  injury  as  inevitable,  not  even,  I 
should  judge,  as  probable.    Where,  then,  a  risk  to  the  employed, 
which  may  or  may  not  result  in  injury,  has  been  created  or 
enhanced  by  the  negligence  of  the  employer,  does  the  mere  con- 
tinuance in  service,  with  knowledge  of  the  risk,  preclude  the 
employed,  if  he  suffer  from  such  negligence,  from  recovering  in 
respect  of  his  employer's  breach  of  duty  ?    I  cannot  assent  to  the 
proposition  that  the  maxim,  "  Volenti  non  fit  injuria,"  applies  to 
such  a  case,  and  that  the  employer  can  invoke  its  aid  to  protect 
him  from  liability  for  his  wrong. 

It  is  quite  clear  that  the  contract  between  employer  and 
employed  involves  on  the  part  of  the  former  the  duty  of  taking 
reasonable  care  to  provide  proper  appliances,  and  to  maintain 
them  in  a  proper  condition,  and  so  to  carry  on  his  operations  as 
not  to  subject  those  employed  by  him  to  unnecessary  risk. 
Whatever  the  dangers  of  the  employment  which  the  employed 
undertakes,  amongst  them  is  certainly  not  to  be  numbered  the 
risk  of  the  employer's  negligence,  and  the  creation  or  enhance- 
ment of  danger  thereby  engendered.  If,  then,  the  employer 
thus  fails  in  his  duty  towards  the  employed,  I  do  not  think  that 
because  he  does  not  straightway  refuse  to  continue  his  service, 
it  is  true  to  say  that  he  is  willing  that  his  employer  should  thus 
act  towards  him.  I  believe  it  would  be  contrary  to  fact  to  assert 
that  he  either  invited  or  assented  to  the  act  or  default  which  he 
complains  of  as  a  wrong,  and  I  know  of  no  principle  of  law  which 
compels  the  conclusion  that  the  maxim,  '^  Volenti  non  fit  injuria," 
becomes  applicable. 

It  was  suggested  in  the  course  of  the  argument  that  the 
employed  might,  on  account  of  special  risk  in  his  employment, 
receive  higher  wages,  and  that  it  would  be  unjust  that  in  such  a 
case  he  should  seek  to  make  the  employer  liable  for  the  result  of 
the  accident.  I  think  that  this  might  be  so.  If  the  employed 
agreed,  in  consideration  of  special  remuneration,  or  otherwise,  to 
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work  under  conditions  in  which  the  care  which  the  employer    H.  L.(£.) 
ought  to  bestow,  by  providing  proper  machinery  or  otherwise,        l89i 
to  secure  the  safety  of  the  employed,  was  wanting,  and  to       g^^ 
take  the  risk  of  their  absence,  he  would  no  doubt  be  held  to     j^j^^  ^ 
his  contract,  and  this  whether  such  contract  were  made  at  the       Sons. 
inception  of  the  service  or  during  its  continuance.    But  no  such  i/>rd  Hewcheii. 
case  is  in  question  here.    There  is  no  evidence  that  any  such 
contract  was  entered  into  at  the  time  when  the  plaintiff  was  first 
engaged,  and  the  fact  that  he  continued  work  notwithstanding 
the  employer's  breach  of  duty  affords  no  evidence  of  such  special 
contract  as  that  suggested. 

It  is  to  be  observed  that  the  jury  found  that  the  plaintiff  did 
not  voluntarily  undertake  a  risky  employment  with  knowledge 
of  its  risks,  and  the  judgment  of  the  county  court,  founded  on 
the  verdict  of  the  jury,  could  only  be  disturbed  if  it  were  con- 
clnsively  established  upon  the  undisputed  facts  that  the  plaintiff 
did  agree  to  undertake  the  risks  arising  from  the  alleged  breach 
of  duty.  I  must  say,  for  my  part,  that  in  any  case  in  which  it 
was  alleged  that  such  a  special  contract  as  that  suggested  had 
been  entered  into  I  should  require  to  have  it  clearly  shewn  that 
the  employed  had  brought  home  to  his  mind  the  nature  of 
the  risk  he  was  undertaking  and  that  the  accident  to  him  arose 
from  a  danger  both  foreseen  and  appreciated. 

I  have  so  far  dealt  with  the  subject  under  consideration  as 
matter  of  principle  apart  from  authority ;  but  it  appears  to  me 
that  the  view  which  I  have  taken  receives  strong  support  from  the 
approval  with  which  Lord  Cranworth  refers  to  the  case  of  Sward 
T.  Cameron  (1)  in  his  judgment  in  the  case  of  the  Bartonshill 
Coal  Company  v.  Reid  (2). 

In  Sword  v.  Cameron  (1)  it  was  the  pursuer's  duty  to  work  near 
a  crane,  and  other  servants  were  employed  to  blast  the  rock.  The 
practice  was  to  give  a  signal  to  the  men  by  the  word  '^  fire."  It 
was  then  the  duty  of  themen  employedat  the  crane  to  hasten  away. 
The  interval  allowed  before  firing  varied  from  one  minute  to  two. 
The  pursuer  was  struck  when  he  had  got  fifty  or  sixty  yards  off. 
An  interval  of  about  two  minutes  elapsed  between  the  order  to 
fire  and  the  explosion,  and  it  was  stated  to  have  frequently 

(1)  1  Be.  Bess.  Gas.  2nd  Series,  493.  (2)  3  Macq.  290. 
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H.  L.  (E.)    occuired  that  by  the  effects  of  the  explosion  stones  flew  over  the 
1891        heads  of  the  retreating  workmen.    Lord  Cran worth  said :  ''  This 
^^H      <^^^  i^^y  ^^  justified  without  resorting  to  any  such  doctrine  as  that 
B  *BB  &     ^  master  is  responsible  for  injuries  to  a  workman  in  his  employ 
BoNs.       occasioned  by  the  negligence  of  a  fellow-workman  engaged  in  a 
Lord  HerecheiL  commou  work.     The  injury  was  evidently  the  result  of  a  defec- 
tive  system  not  adequately  protecting  the  workmen  at  the  time 
of  the  explosions.    It  is  to  be  inferred  from  the  facts  stated^  that 
the  notices  and  signals  given  were  those  which  had  been  sanc- 
tioned by  the  employer,  and  that  the  workmen  had  been  directed 
to  remain  at  their  work  near  the  crane  till  the  order  to  fire  had 
been  given,  and  then  that  after  the  interval  of  a  minute  or  two 
the  explosion  should  take  place.    The  accident  occurred  not 
from  any  neglect  of  the  man  who  fired  the  shot,  but  because 
the  system  was  one  which  did  not  enable  the  workmen  at  the 
crane  to  protect  themselves  by  getting  into  a  place  of  security." 
This  case  appears  to  me  to  be  analogous  to  the  present,  and 
the  ground  upon  which  Lord  Cranworth  bases  the  liability  of 
the  employer  to  be  applicable  to  it.    It  will  be  noticed  that 
in  that  case  the  defective  system  which  created  the  risk,  and 
from  which  the  pursuer  suffered,  was  known  to  him,  and  that 
he  continued  his  work  notwithstanding  this  knowledge ;  yet  it 
never  appears  to  have  occurred,  either  to  the  Scotch  Court  or  to 
Lord  Cranworth,  that  this  absolved  the  employer  from  liability. 

In  Yarmouth  v.  France  (1),  the  plaintiff  was  subjected  to  a  risk 
owing  to  a  defect  in  the  condition  of  what  was  held  to  be  plant 
within  the  meaning  of  sect.  1  of  the  Employers'  Liability  Act 
He  complained  of  this  to  the  person  who  had  the  general  manage- 
ment of  the  defendant's  business,  but  was  told  nevertheless  to  go 
on  with  his  work.  He  did  so,  and  sustained  the  injury  for  which 
he  brought  his  action.  The  county  court  judge  gave  judgment 
for  the  defendant  on  the  ground  that  the  plaintiff  must  be 
assumed  to  have  assented  to  take  upon  himself  the  risk,  on  the 
authority  of  Thomas  v.  QiuLrtermaine  (2),  to  which  case  I  will 
refer  immediately.  The  Court  of  Appeal  ordered  a  new  trial. 
Lindley  L.  J.  said :  "  The  Act  cannot,  I  think,  be  properly 
construed  in  such  a  way  as  to  protect  a  master  who  know- 
(1)  19  Q.  B.  D.  647.  (2)  18  Q.  B.  D.  685. 
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ing]y  provides  defective  plant  for  his  workmen,  and  who  seeks    H.  L.  (E:) 
to  throw  the  risk  of  using  it  on  them  by  putting  them  in  the       I89i 
tmpleasant  position  of  having  to  leave  their  situations  or  submit       s^h 
to  use  what  is  known  to  be  unfit  for  use."    And  further  on     ^^^^ 
he  observes :  "  If  nothing  more  is  proved  than  that  the  workman       Sons. 
saw  danger,  reported  it,  but  on  being  told  to  go  on  went  on  Lord  Henoheii. 
as  before  in  order  to  avoid  dismissal,  a  jury  may,  in  my  opinion, 
properly  find  that  he  had  not  agreed  to  take  the  risk,  and  had 
not  acted  voluntarily  in  the  sense  of  taking  the  risk  upon  himself." 

I  think  that  the  judgment  in  Yarmouth  v.  Franee  (1)  was  per- 
fectly right ;  but  I  should  not  lay  the  same  stress  as  Lindley 
L.  J.  did  upon  the  fact  that  the  workman  had  remonstrated  against 
the  risk  to  which  he  was  exposed,  and  on  being  told  to  continue 
his  work  did  so  to  avoid  dismissal.  For  the  reasons  which  I  have 
given,  I  think  that  where  a  servant  has  been  subjected  to  risk 
owing  to  a  breach  of  duty  on  the  part  of  his  employer,  the 
mere  fact  that  he  continues  his  work,  even  though  he  knows 
of  the  risk  and  does  not  remonstrate,  does  not  preclude  his  reco- 
vering in  respect  of  the  breach  of  duty,  by  reason  of  the  doctrine, 
*  Volenti  non  fit  injuria,"  which  in  my  opinion  has  no  application 
to  such  a  case.  It  appears  to  me  that  sect.  2,  sub-sect.  3,  of 
the  Employers*  Liability  Act,  indicates  that  the  Legislature 
regarded  this  as  the  law. 

The  defendants'  counsel  naturally  placed  his  main  reliance  upon 
the  case  of  Thomas  v.  Qimrfermaine  (2).  The  plaintiff  there  was 
employed  in  a  room  in  the  defendants'  brewery,  where  a  boiling 
and  a  cooling  vat  were  placed.  A  passage  which  was  in  parts 
only  three  feet  wide  ran  between  these  two  vats,  the  rim  of  the 
cooling  vat  rising  sixteen  inches  above  the  passage.  The  plain- 
tifif  went  along  this  passage  in  order  to  get  from  under  the  boiling 
vat  a  board  which  was  used  as  a  lid,  and  as  this  lid  stuck,  the 
plaintiff  gave  it  an  extra  pull,  when  it  came  away  suddenly,  and 
the  plaintiff,  falling  back  into  the  cooling  vat,  was  scalded.  The 
county  court  judge  held  that  there  was  evidence  of  defect  in  the 
condition  of  the  works  in  there  being  no  sufficient  fence  to  the 
cooling  vat.  He  found  that  the  condition  of  the  vat  was  known 
to  both  the  plaintiff  and  the  defendant,  and  that  the  plaintiff 
(1)  19  Q.  B.  D.  647.  (2)  18  Q.  B.  D.  685. 
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H.  L.  (E.)    had  not  been  guilty  of  contributory  negligence,  and  he  gave 

1891        judgment  for  him.     The  case  was  carried  to  the  Court  of  Appeal 

^viTH      where  the  learned  Judges,  Bowen  and  Fry  L.JJ.  (the  Master  of 

lixmA     *^®  Eolls  dissenting),  affirmed  a  decision  of  the  Divisional 

^2^-       Court  directing  judgment  to  be  entered  for  the  defendant. 

LontHeracheiL  The  judgmouts  of  the  learned  judges  forming  the  majority  in 
that  case  were  chiefly  occupied  by  a  consideration  of  the  pro- 
visions of  the  Employers'  Liability  Act.  It  appears  to  have 
been  contended  in  that  case  that  the  effect  of  the  statute  was  to 
preclude  the  employer  from  relying  on  the  maxim,  "  Volenti  non 
fit  injuria,"  in  cases  where,  but  for  the  statute,  such  a  defence 
would  have  been  open  to  him.  But  it  is  to  be  observed  that  in 
the  case  there  under  consideration,  the  county  court  judge  had 
found  that  the  defendant  was  himself  aware  of  the  defective 
condition  of  his  works,  and  if  he  had  not  taken  reasonable  care 
so  to  carry  on  his  business  as  not  to  subject  those  employed  by 
him  to  undue  risk,  he  would,  according  to  the  law  laid  down  by 
this  House  in  BartonshiU  Coed  Compcmy  v.  Beid  (1),  be  prima  facie 
liable  to  an  action.  The  learned  judges,  however,  came  to  the 
conclusion  that  the  defendant  was  entitled  to  judgment,  because 
the  maxim,  "Volenti  non  fit  injuria,"  applied,  the  county  court 
judge  having  found  that  the  condition  of  the  vat  was  known  to 
the  plaintiff  as  well  as  to  the  defendant.  I  find  myself  unable 
to  concur  in  the  view  that  this  could  properly  be  held  under  the 
circumstances  as  matter  of  law.  The  fact  seems  to  have  been 
lost  sight  of  that  the  danger  to  the  plaintiff  did  not  arise  from  the 
circumstance  that  he  had  to  pass  from  one  part  of  the  premises 
to  the  other,  in  proximity  to  the  vats,  even  if  this  would  have 
justified  the  conclusion  arrived  at.  The  accident  arose  from  an 
operation  being  performed  by  him  in  the  neighbourhood  of  the 
vats,  namely,  getting  a  board  which  served  as  a  lid  from  under 
one  of  them.  As  far  as  appears,  this  was  amongst  the  ordinary 
duties  of  his  employment,  and  if  it  was  assumed  that  there  was 
a  breach  of  duty  on  the  part  of  the  employer  in  not  having  the 
vats  fenced,  as  it  obviously  was,  since  if  there  had  been  no  breach 
of  duty  it  would  not  have  been  necessary  to  inquire  whether  the 
maxim,  "  Volenti  non  fit  injuria,"  afforded  a  defence,  it  seems  to 

(1)  3  Macq.  266. 
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me  that  it  must  have  been  a  question  of  fact,  and  not  of  law,    H,  L.  (E.). 
whether  the  plaintiff  undertook  the  employment  with  an  appro-        1891 
ciation  of  the  risk  which  arose  on  the  occasion  in  question  from       Smith 
the  particular  nature  of  the  work  which  he  had  to  perform.     If     bamb  & 
the  effect  of  the  judgment  be  that  the  mere  fact  that  the  plaintiff       ^^ 
after  he  knew  the  condition  of  the  premises  continued  to  work  Lord  HerachfliL 
und  did  not  quit  his  employment,  afforded  his   employer  an 
answer  to  the  action  even  though  a  breach  of  duty  on  his  part 
was  made  out,  I  am  unable,  for  the  reasons  I  have  given,  to 
concur  in  the  decision. 

I  think  that  the  judgment  of  the  Court  below  in  the  case  now 
before  your  Lordships  ought  to  be  reversed,  and  judgment  for 
the  plaintiff  restored. 

LOBD  MOBBIS  : — 

My  Lords,  the  circumstances'  of  this  case  have  been  so  fully 
stated  by  your  Lordships,  who  have  already  spoken,  that  it  is 
unnecessary  for  me  to  repeat  them.  I  concur  in  the  conclusion 
arrived  at  by  the  Court  of  Appeal,  that  the  findings  of  the  jury 
as  to  negligence  were  not  warranted  by  the  evidence,  and  that 
there  was  no  evidence  of  negligence  conducing  to  the  plaintiff's 
injury;  but  I  do  not  consider  that  it  therefore  follows  that 
judgment  should  be  entered  for  the  respondents. 

The  action  was  not  one  in  the  superior  Courts,  and  it  must  be 
governed  by  the  statutes  regulating  appeals  from  the  county 
courts.  Now,  in  the  present  case  no  objection  was  made  at  the 
trial  on  the  part  of  the  respondents  that  there  was  no  evidence 
upon  which  the  jury  could  find  there  was  negligence  on  their . 
part ;  nay,  more,  in  the  notice  of  motion,  by  way  of  appeal,  in 
the  Queen's  Bench  Division,  no  objection  was  taken  that  there 
was  no  evidence  of  negligence.  The  question  of  law  raised  at 
the  trial,  both  at  the  close  of  the  plaintiff's  case  in  asking  for  a 
non-suit,  and  at  the  close  of  the  entire  case  in  asking  for  judg- 
ment, was,  that  the  plaintiff  having  admitted  that  he  knew  the 
risk  and  voluntarily  incurred  it,  the  defendants  were  entitled  to 
succeed.  No  question  of  law  was  raised  as  to  there  being  no 
evidence  to  go  to  the  jury  to  establish  the  defendants'  negligence. 

The  Court  of  Appeal  decided  the  case  upon  a  question  of  law 
not  taken  at  the  trial.    I  can  find  no  reference  in  any  of  the 
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H.L.(£.)  judgments  in  the  Conrt  of  Appeal  as  to  their  competency  to. 
1891  entertain  and  decide  upon  a  point  not  made  at  the  trial,  nor  does, 
the  case  of  Clarkson  v.  Mvsgrave  (1)  appear  to  have  been  cited^ 
It  is  an  express  decHsion,  and  one  in  which  I  entirely  concur,  that 
•it  is  a  condition  precedent  to  the  right  of  appeal  that  the  question, 
of  law  upon  which  it  is  desired  to  appeal  should  have  been  raised 
before  the  county  court  judge  at  the  trial.  If  the  point,  that, 
there  was  no  eyidence  of  negligence,  had  been  made  by  the 
defendants  at  the  trial,  I  am  of  opinion  they  would  be  now 
entitled  to  judgment ;  but,  in  my  opinion,  that  point  is  not  now 
open,  and  the  case  must  be  dealt  with,  assuming  the  findings  of 
the  jury  as  to  the  negligence  of  the  defendants.  The  findings- 
were  :  ''  1st.  Was  the  machinery  for  lifting  the  stone  from  the 
cutting,  taken  as  a  whole,  reasonably  fit  for  the  purpose  for 
which  it  was  applied  ?  "  The  jury  found, "  No."  «  2nd.  Was  the 
omission  to  supply  special  means  of  warning,  when  the  stones 
were  being  jibbed^  a  defect  in  the  ways,  works,  machinery,  and. 
plant?"  The  finding  was,  "Yes."  "3rd.  If  so,  were  the  em- 
ployers,  or  some  person  engaged  by  them  to  look  after  the  con- 
dition of  the  works,  guilty  of  negligence  in  not  remedying  that 
defect  ?  "    (Answer)  "  Yes." 

Notwithstanding  these  findings,  the  respondents  have  argued 
that  they  are  entitled  to  judgment,  inasmuch  as  the  appellant 
admitted  he  knew  of  the  risk,  and  yoluntarily  incurred  it.  His 
evidence  on  that  point  was :  "  I  am  a  navvy,  and  am  accustomed 
to  this  particular  work.  I  have  been  at  it  long  enough  to  know 
it  is  dangerous."  And  again :  "  I  told  the  crane-driver  that  it 
vas  not  safe  to  jib  stones  over  our  heads." 

On  the  hypothesis  that  the  respondents  were  guilty  of  negli- 
gence conducing  to  the  accident,  which  is  the  result  of  the 
findings  of  the  jury  unchallenged  at  the  trial,  the  respondents 
still  rely  on  the  application  of  the  maxim,  "Volenti  non  fit 
injuria,"  and  the  decision  in  the  case  of  Thomas  v.  Quarter- 
mains  (2),  as  precluding  the  plaintiff  from  recoyering.  The  facts 
of  that  case  are  few  and  simple.  A  passage  ran  between  a  cool- 
ing and  a  boiling  vat  in  the  defendant's  brewery.  The  plaintiff 
went  along  the  passage  to  pull  a  board  from  under  the  boiling, 
vat,  and  in  so  doing  he  pulled  too  strongly,  and  the  board  coming. 
(1)  9  Q.  B.  D.  386.  (2)  18.Q.  B.  D.  686. 
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out  suddenly  he  fell  back  into  the  cooling  vat  and  was  injured.    H.  L.  (E.) 
The  county  court  judge  held  that  there  was  no  sufficient  fence       i89i 
to  the  cooling  vat,  and  that  the  condition  of  the  cooling  vat  was       Smith 
known  to  both  .plaintiff  and  defendant.    This  latter  finding  was     ^J^  ^ 
a  mere  truism,  for  both  plaintiff  and  defendant  must  have  seen       ^^b- 
and  known  that  the  cooling  vat  was  not  fenced.    I  concur  in    Lo«iMorrta. 
the  decision  of  the  Court  of  Appeal,  and  in  the  judgments  of 
Bowen  and  Fry  L.JJ.  in  that  case.    In  the  first  place,  the 
danger  from  the  narrowness  of  the  passage  and  the  unfenced 
state  of  the  cooling  vat,  if  it  was  a  danger,  was  patent  to  the 
plaintiff,  a  workman  employed  there.    Neither  he  nor  any  one 
else  complained  of  danger.     There  was  no  evidence  that  the 
passage  was  dangerous  in  the  ordinary  use  of  it.    The  accident 
happened  in  an  extraordinary  use  of  the  passage — ^viz.,  the  fall 
of  the  plaintiff  while  pulling  with  undue  force  the  board.    He 
was  not  directed  to  get  the  board ;  he  did  it  of  himself.    There 
was  no  evidence,  in  my  opinion,  of  any  negligence  of  the  defen- 
dant ;  and,  even  if  there  was,  it  was  patent  and  well  known  to 
the  plaintiff,  who  voluntarily,  and  with  the  fullest  knowledge  of 
the  full  extent  of  the  danger,  incurred  it.    The  principle  as  laid 
down  by  Bowen  L. J.  is  clear  and  conclusive,  viz. :  "  Where  the 
danger  is  visible  and  the  risk  appreciated,  and  where  the  injured 
person,  knowing  and  appreciating  both  risk  and  danger,  volun- 
tarily encounters  them,  there  is,  in  the  absence  of  further  acts  of 
omission  or  commission,  no  evidence  of  negligence."   Apply  that 
principle  to  the  facts  of  this  case  as  found  by  the  jury.    The 
appellant  did  not  know  that  the  machinery  was  not  reasonably 
fit  for  the  purpose ;  a  fellow-workman  in  his  presence  had  com- 
plained of  the  danger  of  jibbing  stones  to  Kings,  who  had  acted  . 
as  ganger,  and  the  appellant  had  complained  to  the  crane-driver,, 
who  laughed  at  him. 

My  Lords,  I  have  already  said  that  I  see  no  evidence  to  support 
the  finding  that  the  machinery  was  not  reasonably  fit  for  the 
purpose,  nor  of  any  negligence  in  its  use ;  but  the  finding  so 
stands.  The  appellant  may  have  voluntarily  entered  on  a  risky 
business ;  but  he  did  not  voluntarily  undertake  it  plus  the  risk 
from  defective  machinery.  There  must  be  an  assent  to  under- 
take the  risk  with  the  full  appreciation  of  its  extent.  In  my 
opinion,  the  findings  of  the  jury,  in  answer  to  questions  2  and  3, 
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H.  L.  (E.)  of  negligence  by  the  respondents  in  not  supplying  means  of 
1891  warning  when  the  stones  were  being  jibbed,  do  not  avail  the 
SiQTH      plaintiff.     He  undertook  a  dangerous  work  of  drilling  holes, 

Basib  &  while  over  his  head  (unless  he  moved  away)  stones  were  beiog 
f^       hauled  by  a  crane.    That  work  he  entered  upon  knowing  it  was 

^^^^orrtB.  dangerous  to  that  extent.  He  worked  for  months,  knowing  there 
was  no  special  wamer  to  caution  him,  but  running  his  chance  of 
getting  out  of  the  way,  when  the  crane  would  otherwise  pass  over 
his  head.  He  was,  in  my  opinion,  both  sciens  and  volens  as  to 
all  the  danger  except  that  arising  from  unfit  machinery.  Of 
that  danger  he  was  not  aware.  I  more  than  doubt  it  existed  at 
all ;  but  the  right  of  appeal  is  a  statutable  one :  the  respondents 
have  not  brought  themselves  within  the  statute,  in  not  objecting 
at  the  trial  to  the  want  of  any  evidence  to  support  the  first 
finding ;  while  it  stands,  the  maxim,  "  Volenti  non  fit  injuria," 
appears  inapplicable.  How  can  the  plaintiff  be  held  to  volun- 
tarily incur  a  danger  from  unfit  machinery,  the  unfitness  of 
which  he  was  admittedly  not  aware  of?  The  case  of  Thomas  v. 
QiMfiemuUne  (1)  for  the  same  reason  is  no  authority  for  the 
respondents'  contention. 

In  result,  I  am  of  opinion  that  the  appellant  is  entitled  to 
succeed  on  the  course  the  case  has  taken,  and  with  the  limited 
right  of  review  accorded  to  the  Divisional  Court,  to  the  Court  of 
Appeal,  or  to  your  Lordships'  House. 

Order  of  the  CovH  of  Appeal  reversed  a/nd  order  of  the 
Queen's  Bench  Division  restored:  the  respondents 
to  pay  to  the  appellant  the  costs  in  the  Court  of 
Appeal  and  the  costs  incurred  by  him  in  respect 
of  his  appeal  to  this  HousCy  the  costs  in  this 
House  to  be  taxed  in  the  man/ner  usual  when  the 
appellant  sues  in  forma  pauperis :  cause  remitted 
to  the  Queen's  Bench  Division. 

Lords'  Journals  21st  July  1891. 

Solicitors  for  appellant :  /.  H.  Bridgfordfor  Longbottom  <&  Sotis, 
Halifax, 

Solicitors  for  respondents :  Walson^  Sons  &  Boom  for  NeHl  dt 
BroaMent,  Bradford. 

(1)  18  Q.  B.  D.  685. 
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OEORGE  JOHNSON  (Pauper) Appellant  ;       H.  L.  (E.) 

W.  H.  LINDSAY  &  00 Rbspokdents.     ^'^- 

Negligence — Master  and  Servant — Common  Employment — Contractor  and 

Sub-contractor. 

In  an  action  to  recover  damages  for  injury  caused  by  the  negligence  of 
the  defendant's  servant,  the  defence  of  common  employment  is  not  applic- 
able imless  the  injured  person  and  the  servant  whose  negligence  caused 
the  injury  were  not  only  engaged  in  a  common  employment  but  were  in 
the  service  of  a  common  master. 

Builders  contracted  to  build  a  block  of  houses,  under  a  specification 
prepared  by  the  owners'  architect,  certain  fireproof  portions  of  the  houses 
to  be  executed  by  the  respondents,  who  were  iron-founders.  The  respon- 
dents contracted  with  the  architect  to  do  their  portion  of  the  work,  and 
had  no  contract  with  the  builders  and  were  not  under  their  direction  or 
control.  While  the  respondents  were  carrying  out  their  contract  workmen 
employed  by  them  in  raising  concrete  to  the  upper  storey  of  the  building 
negligently  let  a  bucket  fall  on  the  appellant,  who  was  working  in  the 
lower  storey  in  the  employment  of  the  builders.  In  respect  of  the  injury 
thus  caused  the  appellant  brought  an  action  against  the  respondents : — 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D.  508), 
that  since  the  relation  of  master  and  servant  did  not  exist  between  the 
respondents  and  the  appellant  the  doctrine  of  coUaborateur  did  not  apply 
and  the  action  was  maintainable. 

Wiggett  v.  Fox  (11  Ex.  832)  commented  on. 

Woodhead  v.  Qartness  Mineral  Company  (4  Sc.  Sess.  Cas.  4th  Series, 
469)  and  Maguire  v.  Btmell  (12  Sc.  Sess.  Cos.  4th  Series,  1071)  dis- 
approved. 

Lord  Cairns'  observations  in  Wilson  v.  Merry  (Law  Rep.  1  H.  L.,  Sc. 
331,  332)  explained. 

Appeal  from  an  order  of  the  Court  of  Appeal  (1). 

The  following  statement  of  the  facts  is  taken  from  the  jadg« 
ments  of  Lords  Watson  and  Herschell : — 

The  action  was  brought  by  the  appellant  for  damages  in  respect 
of  personal  injury  sustained  by  him  through  the  negligence  of 
workmen  in  the  service  of  Lindsay  &  Co.,  the  respondents.  At 
the  time  of  the  accident  the  appellant  was  a  labourer  in  the 

(1)  23  Q.  B.  D.  508. 
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kL  L.  (K.)    employment  of  the  firm  of  Higgs  &  Hill,  and  the  only  defence 

1891        set  up  by  the  respondents,  now  insisted  on,  was  thos  stated  in 

Johnson     their  pleadings :  "  The  plaintiff  was  a  workman,  and  was  a  feUow- 

LiNDSAY     servant  of  and  was  engaged  in  one  common  service  and  employ- 

&Co.       ment  with  certain  of  the  defendants'  servants,  who  were  also 

workmen  and  competent  to  do  their  work,  and  the  said  injuries, 

if  caused  by  the  negligence  of  any  person  or  persons  for  whos^ 

negligence  the  defendants  would  be  answerable  (all  of  which  is 

denied)  were  caused  by  the  defendants'  said  servants  while  they 

and  the  plaintiff  were  snch  fellow-servants,  and  engaged  in  such 

common  service  and  employment,  and  in  the  course  thereof,  and 

not  otherwise,  without  any  personal  negligence  or  interference 

on  the  part  of  the  defendants." 

The  terms  of  that  plea  render  it  necessary  to  determine  the 
precise  relation  subsisting  between  the  appellant  and  the  work- 
men by  whose  negligence  he  was  injured.  The  ascertainment 
of  that  relation  depends,  not  upon  conflicting  testimony,  but 
upon  facts  which  are  not  controverted,  and  npon  documentary 
evidence. 

Messrs.  Higgs  &  Hill,  the  appellant's  employers,  were  con- 
tractors for  building  a  block  of  artizans'  dwellings,  in  accordance- 
with  plans  and  specifications  prepared  by  Mr.  Burden,  the  owners' 
architect.  Part  of  the  contemplated  work  consisted  of  fire-pioor 
flats  and  floors  of  concrete  for  laundry  purposes,  to  be  completed 
on  the  "  Lindsay "  system,  so  called  in  consequence  of  the  re- 
spondents being  specialists  in  that  kind  of  work.  In  the  specifi- 
cation the  details  of  these  fire-proof  flats  and  floors  are  entered 
under  the  heading,  ^' Power  for  other  tradesmen  to  perform 
works  " ;  and  there  is  a  general  provision  that  "  in  order  to  carry 
out  those  works  specified  to  be  executed  by  other  tradesmen,  and 
for  which  provisional  amounts  are  included  in  this  estimate,  the 
contractors  are  to  allow  free  access  to  the  premises  and  all 
reasonable  facilities  to  such  tradesmen  for  carrying  out  the 
several  works  reserved  for  them  to  perform."  The  only  other 
obligations  which  the  specification  imposes  upon  the  contractors 
with  regard  to  the  fire-proof  flats  and  floors  are  as  follows  : 
"  Provide  the  sum  of  £215  net  to  be  paid  Messrs.  Lindsay  &  Coi 
of  the  Paddington  Iron  Works,  No.  14  South  Wharf,  Paddiugton,. 
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or  any  other  firm  approved  by  the  architect,  for  fire-proof  flats    H.  L.  (E.) 
and  floors  to  roofs  and  laundries,  fixed  and  laid  complete.    The       1891 
contractors  are  to  allow  Messrs.  Lindsay  the  use  of  their  scaffold-     Johnson 
ing,  and  to  provide  them  any  needful  attendance  for  the  carrying     i^dsat 
out  of  their  work,  and  are  to  work  with  them  as  may  be  necessary       ^  ^• 
for  the  due  dispatch  of  their  work.  The  work  in  respect  of  which 
this  provision  is  included  is  to  be  carried  out  in  accordance  with 
a  specification  and  instructions  to  be  furnished  by  the  architect." 

Ur.  Burden  transacted  with  the  respondents  directly,  and 
prior  to  the  contract  with  Higgs  &  Hill  being  entered  into  had 
leceived  from  the  respondents  an  estimate  for  the  fire-proof  flats 
and  floors,  the  amount  of  the  estimate  (which  was  headed  **  Work- 
men's Dwellings  Association  Company,  B.  H.  Burden  Esq. 
Architect")  being  the  sum  of  £215.  Mr.  Burden  did  not,  as  he 
explains  in  his  evidence,  absolutely  bind  himself  to  the  respon- 
dents, having  reserved  the  right  to  employ  another  Arm  if  he 
diose;  but»  when  the  building  was  ready  for  their  work,  he 
directed  them  to  proceed  with  it,  which  they  accordingly  did. 
The  respondents  had  no  contract  with  Higgs  &  Hill ;  and  they 
came  under  no  obligation  either  to  receive  directions  from  that 
film,  or  in  any  way  to  submit  to  their  control.  The  evidence 
does  not  shew  or  even  suggest  that,  in  point  of  fact,  Higgs  & 
Hill  ever  attempted  to  interfere  with  the  respondents*  work,  or  to 
assume  control  over  their  servants  who  were  employed  in  its 
execution. 

It  is  not  disputed  that  the  appellant  was  engaged  and  paid  by 
fiiggs  &  Hill,  or  that  the  workmen  through  whose  fault  he  was 
injured  were  engaged  by,  and  received  their  wages  from,  the 
respondents.  At  the  time  when  he  was  injured,  the  appellant 
ynis  clearing  away  rubbish  from  the  lower  storey  of  the  building, 
in  the  course  of  his  duty,  as  the  servant  of  Higgs  &  Hill,  who 
had  undertaken  to  perform  that  operation.  The  respondents' 
servants  were  raising  buckets  of  concrete  to  the  topmost  storey, 
for  the  purposes  of  their  contract  with  Mr.  Burden,  by  means  of 
a  pulley  and  tackle,  supplied  by  Higgs  &  Hill,  as  required  by 
the  speciflcation,  when,  through  want  of  due  c^e  on  the  part  of 
the  respondents*  servants,  a  bucket  fell  upon  and  injured  the 
appellant. 


Digitized  by  VjOOQIC 


374  HOUSE  OF  LORDS  [1891] 

H.  L.  (E.)       At  the  trial  before  Grantham  J.  the  jury  found  a  verdict  for 

1891        the  plaintiff  for  £52  10s.,  and  judgment  was  entered  accordingly. 

JomrsoN     The  Queen's  Bench  Division  (Pollock  B.  and  Manisty  J.)  ordered 

LiNT>flAY     ^^^  verdict  and  judgment  to  be  set  aside  and  judgment  to  be 

^^'       entered  for  the  defendants  on  the  ground  that  the  plaintiff  at 

the  time  of  the  accident  was  engaged  in  a  common  employment 

with  the  servant  of  the  defendants  whose  negligence  caused  the 

injury  to  the  plaintiff,  and  that  the  defendants  therefore  could 

not  be  held  liable.     This  judgment  was  affirmed  by  the  Goart 

of  Appeal  (Cotton  and  Lopes  L. JJ.,  Fry  L. J.  dissenting  (1)). 

June  5.     Ouiry  (FT.  P.  Horton  with  him)  for  the  appellant:— 

The  majority  of  the  Court  of  Appeal  took  an  erroneous  view 
of  the  facts  as  well  as  of  the  law.  The  appellant  and  the  work- 
men whose  negligence  caused  the  injury  were  not  engaged  in  a 
common  employment  under  a  common  master.  The  appellant 
was  the  servant  of  Higgs  &  Hill :  he  was  employed  and  paid  by 
them,  and  not  by  the  respondents.  The  workmen  whose  negli- 
gence caused  the  injury  were  employed  and  paid  by  the 
respondents.  The  respondents  were  not  servants  of  Higgs  & 
Hill  nor  under  their  direction  or  control,  but  were  independent 
contractors.  The  freedom  of  a  master  from  liability  in  actions 
like  the  present  rests  on  the  basis  that  there  was  not  only  a 
common  employment  but  a  common  master.  The  doctrine  of 
collaborateur  is  first  recorded  in  Priestley  v.  Fowler  (2),  where  the 
language  of  the  judgment  went  much  further  than  the  occasion 
made  necessary.  The  decision  of  the  Court  of  Appeal  in  the 
present  case  was  based  on  Wiggett  v.  Fox  (3).  The  authority  of 
that  case  has  been  much  questioned — e.g.  by  Cockbum  C.J.  in 
Bourke  v.  White  Moss  Colliery  Company  (4) — and  cannot  be  sup- 
ported unless  upon  the  view  of  the  facts  explained  by  Channell  B. 
in  Abraham  v.  Reynolds  (5) ;  viz.  that  the  deceased  was  paid  by  the 
defendants  and  under  their  control  and  subject  to  be  dismissed 
by  them.  That  there  must  be  a  common  employment  and  a 
common  master  in  order  to  give  the  master  a  good  defence  in 

(1)  23  Q.  B.  D.  508.  (3)  11  Ex.  832. 

(2)  3  M.  &  W.  1.  (4)  2  C.  P.  D.  205,  208. 

(5)  5  H.  &  N.  143, 150. 
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an  action  was  pointed  out  in  Turner  v.  Great  Eastern  Bailway    H.  L.  (E.) 
Company  (1)  and  in  other  cases.  1891 

Johnson 
Kemp  Q.C.  and  PovUer^  for  the  respondents : —  «. 

LnrDBAT 
The  true  view  of  the  relations  between  the  respondents  and       ^  Co. 

Higgs  &  Hill  was  that  taken  by  the  Court  of  Appeal ;  viz.  that 
the  respondents  and  their  workmen  were  the  servants  of  Higgs  & 
Hill.  Both  the  respondents  and  Higgs  &  Hill  were  under  the 
control  of  Burden.  The  common  employment  and  the  common 
master  therefore  existed  in  this  case.  But  the  language  of  the 
judgment  in  Priestley  v.  Fowler  (2)  and  the  decision  in  Morgan  v. 
Vale  of  Neaffh  Bailway  Company  (3)  shew  that  it  is  not  necessary 
that  the  two  servants  should  be  engaged  upon  the  same  work.  The 
risk  which  the  appellant  ran  was  incidental  to  the  service  and  he 
must  be  taken  to  have  agreed  to  run  that  risk.  That  is  the  test 
and  not  whether  the  two  workmen  are  fellow-servants.  In 
Scotland  "  the  rule  of  law  which  imposes  upon  a  master  respon- 
sibility for  injury  caused  by  the  fault  of  his  servant,  while 
employed  in  his  service,  applies  only  in  cases  where  the  person 
injured  is  a  stranger,  not  connected  with  the  work  in  which  the 
servant  is  engaged,  and  in  other  cases  the  master  is  only  respon- 
sible for  personal  fault":  Woodhead  v.  Oartness  Mineral  Comr 
pany  (4),  where  the  rule  is  expressly  founded  on  the  decisions 
of  the  House  of  Lords  in  BartonshiU  Goal  Company  v.  Beid  (5) 
and  Wilson  v.  Merry  (6).  In  the  last-named  case  the  observa- 
tions of  Lord  Cairns  are  strongly  in  the  respondents'  favour. 
Woodhead  v.  Oartness  Mineral  Compam/  (4)  was  followed  in 
Maguire  v.  Bussell  (7). 

If  the  respondents  had  not  exercised  due  care  in  the  choice  of 
their  workmen  or  had  been  otherwise  personally  negligent  they 
would  no  doubt  have  been  liable ;  but  this  was  not  suggested, 
and  they  are  therefore  free  from  responsibility,  the  appellant 
being  (in  the  words  of  the  Scotch  decision)  connected  with  the 
work.    The  present  case  is  on  all  fours  with  Wiggett  v.  Fox  (8). 

(1)  33  L.  T.  (N.S.)  431.  (6)  Law  Eep.  1  H.  L.,  Sc.  326,  331, 

(2)  3  M.  &  W.  1.  332. 

(3)  Law  Bep.  1  Q.  B.  149.  (7)  12  Sc.  Sess.  Cas.  4th  Series, 

(4)  4  Sc.  Sees.  Cas.  4tli  Series,  469.  1071. 

(6)  3  Macq.  266,  295.  (8)  11  Ex.  832. 
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H.  L.  (E.)        Ouiry,  in  reply. 

1891 

v-y^  The  House  took  time  for  consideration. 

JOHNSOK 

Lindsay 
&Co.  July  26.    Lord  Hebsohell  (after  stating  in  substance  the 

facts  given  above,  proceeded  thus) : — 

The  only  other  facts  necessary  to  be  stated  are  that  there  were, 
as  far  as  appears,  no  communications  between  Higgs  &  Hill  and 
Lindsay  &  Co.  before  the  latter  commenced  their  work,  and  that 
it  was  the  architect  who  advised  them  that  the  buildings  were 
sufficiently  advanced  to  enable  them  to  commence  the  work  for 
which  they  had  given  him  an  estimate.  It  should  be  added  that 
the  payments  were  made  to  Lindsay  &  Co.  through  Higgs  & 
Hill,  and  that  at  the  time  when  the  accident  happened  the 
appellant  was  not  engaged  about  the  work  included  in  Lindsay 
&  Co.'s  contract. 

Upon  this  state  of  facts  it  is,  I  think,  clear  that  the  appellant 
was  in  no  sense  the  servant  of  Lindsay  &  Co.  It  follows,  there- 
fore, that  if  it  is  essential  to  the  defence  of  common  employment 
that  the  person  suing  should  himself  be  the  servant  of  the  master 
by  whose  servant's  negligence  the  injury  has  been  caused,  the 
defence  cannot  be  sustained  in  the  present  case.  And  upon  a 
review  of  the  authorities,  I  am  unable  to  entertain  any  doubt 
that  this  is  essential.  Lord  Cranworth,  in  delivering  his  opinion 
in  this  House,  in  the  case  of  the  BartonshUl  Coal  Company  v. 
Beid  (1),  thus  states  the  rule  established  in  this  country: 
<<  When  several  workmen  engage  to  serve  a  master  in  a  commoa 
work,  they  know,  or  ought  to  know,  the  risks  to  which  they  are 
exposing  themselves,  including  the  risks  of  carelessness,  against 
which  their  employer  cannot  secure  them,  and  they  must  be 
supposed  to  contract  with  reference  to  such  risks.*'  The  law  is 
laid  down  in  substantially  the  same  terms  by  Lord  Blackburn 
in  Howelh  v.  Landore  Steel  Company  (2)  and  by  Lord  Chief 
Justice  Erie  in  Hall  v.  Johnson  (3),  who,  in  delivering  the 
judgment  of  the  Exchequer  Chamber,  said:  ''The  case  falls 
within  the  principle  established,  not  only  in  this  country,  but 

(1)  3  Macq.  266,  295.  (2)  Law  Bep.  10  Q.  B.  62. 

(3)  3  E.  &  C.  at  p.  595. 
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also  in  Scotland,  Ireland,  and  America,  that  a  servant  when  he    u.  L.  (e.) 
engages  to  serve  a  master  undertakes  as  between  himself  and  his        I89i 
master  to  run  all  the  ordinary  risks  of  the  service,  including     jo^^n 
negligence  on  the  part  of  a  fellow-servant,  when  he  is  acting  in     i^^^y 
the  discharge  of  his  duty  as  a  servant  of  him  who  is  the  common       &  Co. 
master  of  both."    And  in  the  recent  case  of  Swainson  v.  North  Lord  Hencheii. 
JSastem  Bailway  Company  (1)  Lord  Bramwell  said :  *^  We  must 
consider  what  obligations  a  servant  takes  upon  himself;   it  is 
sometimes  said  that  he  contracts  to  take  upon  himself  the  risks 
of  his  service ;  but  the  proposition  may  also  be  stated  as  follows, 
namely,  that  he  has  not  stipulated  for  a  right  of  action  against 
his  master  if  he  sustains  damage  from  the  negligence  of  a 
fellow-servant.    The  two  forms  of  the  proposition  seem  to  me 
substantially  the  same ;  in  either  case  it  is  necessary  to  prove 
that  a  relation  has  been  established  between  the  person  who 
complains  and  the  master  of  the  person  who  does  the  injury." 
The  present  Master  of  the  Bolls  in  the  same  case  thus  expressed 
himself:  '^I  think  that  the  authorities  bear  out  the  proposition 
laid  down  in  the  Exchequer  Division,  that  in  order  to  give  rise 
to  the  exemption  there  must  be  a  common  employment  and  a 
common  master.     It  is  not   necessary  that  there  should  be  a 
common  service  for  a  definite  time  or  at  fixed  wages,  for  the 
exemption  exists  in  the  case  of  volunteers  and  of  other  persons, 
where  plainly  there  has  been  no  contract  for  payment :  a  volun- 
teer puts  himself  under  the  control  of  another  person,  and  in 
respect  of  that  other  person  he  is  for  the  time  being  in  the 
position  of  a  servant." 

These  authorities  are  sufficient  to  establish  the  proposition 
that  unless  the  person  sought  to  be  rendered  liable  for  the 
negligence  of  his  servant  can  shew  that  the  person  so  seeking  to 
make  him  liable  was  himself  in  his  service,  the  defence  of  common 
employment  is  not  open  to  him.  Such  service  need  not,  of 
course,  be  permanent  or  for  any  defined  term.  The  general 
servant  of  A.  may  for  a  time  or  on  a  particular  occasion  be  the 
servant  of  B.,  and  a  person  who  is  not  under  any  paid  contract 
of  service  may  nevertheless  have  put  himself  under  the  control 
of  an  employer  to  act  in  the  capacity  of  servant,  so  as  to  be 

(1)  3  Ex.  D.  at  pp.  348,  349. 
Vol.  I.  1891.  3  2  C 
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H.  L.  (E.)    regarded  as  suck    This,  as  has  been  pointed  out,  is  the  position 

1881        of  a  volunteer.    But  it  is  obvious  that  if  the  exemption  results, 

JoamoN     as  it  does  according  to  the  authorities  I  have  cited,  from  the 

j^J^^     injured  person  having  undertaken,  as  between  himself  and  the 

^  Oo-       person  he  sues,  to  bear  the  risks  of  his  fellow-servant's  negligence, 

iiord  HttKbeii.  it  cau  uovor  be  applicable  when  there  is  no  relation  between  the 

parties  £rom  which  such  an  undertaking  can  be  implied.    There 

are  other  considerations  which  point  in  the  same  direction.     It 

must  be  remembered  that  whilst  a  servant  contracts  with  his 

master  to  bear  the  risks  of  the  negligence  of  his  fellow-servants, 

there  is,  as  has  been  more  than  once  laid  down,  a  corresponding 

duty  on  the  part  of  the  employer  to  take  due  care  to  select 

competent  servants.    And  it  would  be  most  unreasonable  to  hold 

that  he  is  exempt  from  liability  for  his  servants'  negligence  in 

any  case  where  he  is  not  under  this  obligation.    But  I  do  not 

see  how  such  an  obligation  can  arise  otherwise  than  from  some 

contractual  relation*    The  obligation  and  the  exemption  appear 

to  me  to  be  correlative  and  to  be  implied  from  the  relation  of 

master  and  servant  created  between  the  parties. 

The  language  used  by  Lord  Cairns  in  Wibon  v.  Merry  (1)  was 
much  pressed  upon  your  Lordships.  It  appears  to  have  been 
supposed  to  countenance  a  wider  exemption  than  is  to  be 
deduced  from  the  other  authorities  to  which  I  have  referred. 
Lord  Cairns,  in  delivering  his  opinion  in  this  House,  said :  ''  I 
would  only  add  to  this  statement  of  the  law,  that  I  do  not  think 
the  liability  or  non-liability  of  the  master  to  his  workmen,  can 
depend  upon  the  question  whether  the  author  of  the  accident  is 
not,  or  is,  in  any  technical  sense  the  fellow-workman  or  collabora- 
teur  of  the  sufferer.  In  the  majority  of  cases  in  which  accidents 
have  occurred  the  negligence  has  no  doubt  been  the  negligence 
of  a  fellow-workman ;  but  the  case  of  the  fellow-workman  appears 
to  me  to  be  an  example  of  the  rule,  and  not  the  rule  itsell  The 
rule,  as  I  think,  must  stand  on  higher  and  broader  grounds," 
But  it  is  clear  to  my  mind  that  when  Lord  Cairns  used  this 
language  he  was  only  intending  to  repudiate  the  contention  put 
forward  by  the  appellant  in  that  case,  that  the  rule  applied 
exclusively  to  workmen  of  the  same  grade  actually  employed  in 
(1)  Law  Rep.  1  H.  L.,  Sc.  326,  331,  332, 
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a  eommon  labonr,  and  had  no  application  where  the  person    H.L.(B.) 
whose  negligence  was  complained  of  was  in  the  position  of  a        ^^ 
manager  not  taking  part  in  manual  labour,  who  was  in  fftct  the     Jomraov 
-employer's  alter  ego.     Other  passages  in  the  noble  and  learned     linbbat 
Lord's  opinion  indicate,  I  think  clearly,  that  he  did  not  intend       ^^' 
to  state  the  law  differently  from  Lord  Cranworth,  whose  opinion  i^wdHanchrti, 
in  the  BartonshiU  Coal  Compa/Mf  v.  Beid  (1)  he  qnotes  with 
approval. 

It  is  said  IxowoYer  that  the  case  of  Wiggett  v.  Fox  (2)  is 
•decisiy-e  in  favour  of  the  respondents,  and  this  view  was  adopted 
in  the  Courts  below.  With  deference  to  the  learned  judges  who 
have  entertained  this  view,  I  am  quite  unable  to  concur  in  it. 
If  the  law  there  laid  down  would  determine  the  present  case  in 
favour  of  the  respondents,  I  should  feel  bound  to  reject  it  as 
inconsistent  with  all  the  other  English  authorities.  The  plaintiff 
in  WiggeU  v.  Fox  (2)  was  the  administratrix  of  a  servant  of  a 
sub^contractorj  who  had  been  employed  by  the  defendants  to  do 
a  part  of  the  work  included  in  their  contract.  It  was  held  that 
he  was  a  fellow-servant  of  the  servant  of  the  defendants  whose 
negligence  caused  him  injury ;  that  the  sub-contractor  and  his 
servants  had  become  the  servants  of  the  contractor.  The 
ground  of  this  decision  was  explained  by  Baron  Channell  in 
AlraJuim  v.  Beynolda  (3)  to  be  that  it  was  proved  that  the 
deceased  was  paid  by  the  defendants,  and  that  the  defendants 
had  a  control  over  and  power  to  dismiss  the  deceased,  though 
engaged  by  the  sub-contractor.  It  is  unnecessary  to  consider 
whether  this  view  of  the  facts  was  correct,  though  the  propriety 
of  the  decision  has  been  more  than  once  doubted,  and  notably 
by  Lord  Chief  Justice  Cockbum  in  Bovrie  v.  White  Moss 
Colliery  Company  (4) ;  for  a  decision  resting  on  such  a  view  of 
the  facts  can,  as  it  seems  to  me,  have  no  application  to  the 
present  case.  In  the  first  place,  I  do  not  think  that  Lindsay  & 
Co.  were  sub-contractors  under  Higgs  &  Hill ;  I  think  they  had 
an  independent  contract  with  those  who  were  employing  Higgs 
&  HilL  In  the  second  place,  even  if  they  are  to  be  regarded 
as  in  some  sense  sub-contractors  under  Higgs  &  Hill,  I  think  it 

(1)  3  Macq.  266.  (3)  5  H.  &  N.  143, 150. 

(2)  11  Ex.  832.  (4)  2  C.  P.  D.  205,  20d. 
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H.  L.  (E.)    is  impossible  to  say  that  the  servants  of  Higgs  &  Hill  were  th  e 

1891        seirants  of  Lindsay  &  Co.,  or  that  they  had  pnt  themselyes 

JomrsoN     under  the  control  of  Lindsay  &  Co.  to  act  as  their  servants,  or 

Ijndsat     ^^^®  ^  ^^y  ^^y  acting  as  snch  at  the  time  of  the  accident. 

*  Co  It  only  remains  for  me  to  notice  the  recent  Scotch  decision  in 

Lord  Heracheu.  the  casc  of  Woodheod  V.  Oartnesa  Mineral  Company  (1),  which 

was  naturally  mnch  relied  on  by  the  respondents.    Lord  Justice 

Lopes  stated  in  the  Court  below,  I  think  quite  correctly,  that 

this  decision  carried  the  principle  of  common  employment  much 

farther  than  was  warranted  by  any  of  the  English  authorities. 

And  it  appears  to  me  to  be  a  development  of  the  doctrine  which 

is  really  in  antagonism  with  cases  which  have  been  decided  is> 

this  country.    It  eliminates  altogether  the  element  that  the 

injured  man  and  the  man  doing  the  injury  must  be  in  the 

employ  of  a  common  master,  and  treats  as  unimportant  that 

which  I  consider  to  be  of  the  essence  of  the  exemption,  that  is 

to  say,  the  mutual  undertakings  between  the  employer  and 

employed  to  be  implied  from  the  relationship  of  master  and 

servant  constituted  between  them. 

I  think  the  judgment  appealed  from  ought  to  be  reversed  and 
the  judgment  entered  for  the  plaintiff  restored,  and  I  so  move 
your  Lordships. 

LoBD  Watson  (after  stating  the  fa<5ts  given  above,  proceeded 
thus) : — 

I  do  not  doubt  that  the  appellant,  and  the  servants  of  the  re- 
spondents, though  engaged  in  different  departments  of  work, 
were  yet  employed  in  furtherance  of  the  common  end  of  com^ 
pleting  the  block  of  dwelling-houses.  Nor  do  I  doubt  that,  if 
they  had  all  been  servants  of  the  same  master,  the  appellant 
would  in  law  be  held  to  have  accepted  the  risk  of  his  fellow- 
servants*  negligence,  and  could  have  had  no  claim  for  reparation^ 
except  against  the  workman  who  injured  him.  But  there  is,  in 
my  opinion,  no  ground  for  the  suggestion  that  the  respondents* 
servants  were,  in  any  sense  whatever,  the  servants  of  Higgs  & 
Hill,  and  therefore  fellow-servants  of  the  appellant. 

(1)  4  Sc.  Sess.  Cas.  4th  Series  469. 

■ 
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The  case  was  tried  before  Mr.  Justice  Grantham  and  a  Jury,    u.  L.  (E.) 
who  found  for  the  plaintiff  and  assessed  damages  at  £52  10s.       i89i 
Their  yerdict  was  set  aside  and  judgment  entered  for  the  respon-     johnbon 
dents  by   Baron   Pollock  and  Mr.  Justice  Manisty,  following     j^^^- 
what  they  conceived  to  be  a  principle  established  by  the  decision       &  Co. 
of  the  Court  of  Exchequer  in  Wiggett  v.  Fox  (1).    The  learned   LordwItBon. 
Baron  held  it  to  be  sufficient  for  the  exoneration  of  the  respon-         ~" 
dents  that  the  appellant  and  their  servants,  though  not  neces- 
sarily fellow-servants,  were  fellow-workmen  in  such  a  sense  that 
the  master  of  any  one  of  them  who  negligently  injured  a  fellow 
workman  was  not  responsible  for  his  negligent  act ;  and  he  states 
the  doctrine  of  Wiggett  v.  Fox  (1)  to  be  that,  "  If  the  person  suing 
is  a  fellow-labourer  with  the  man  whose  immediate  act  occasions 
the  injury,  then  there  is  no  implied  contract  on  the  part  of 
the  master  to  recoup  for  any  damage  which  he  may  suffer  from 
that  negligence."    Mr.  Justice  Manisty  was  of  opinion  that  the 
present  case  could  not  be  distinguished  from  Wiggett  v.  Fox  (1), 
and  he  added,  '*  if  anything,  in  the  present  case  the  facts  are 
stronger  in  my  view  to  shew  that  the  persons  employed  upon 
this  building  were  all  under  the  control  of  the  architect  of  the 
building  owner." 

On  appeal.  Lords  Justices  Cotton  and  Lopes,  Lord  Justice 
Fry  dissenting,  affirmed  the  decision  of  the  Divisional  Court. 
Lord  Justice  Lopes,  who  delivered  the  judgment  of  the  majority, 
states  that  in  their  opinion  the  respondents  '*  became  sub-con- 
tractors under  Higgs  &  Hill,  and  were,  together  with  the  men 
directly  employed  by  them,  in  the  employment  and  under  the 
general  control  of  Higgs  &  Kill,  working  together  for  one  common 
object,  i.e.,  the  carrying  out  of  Higgs  &  Hill's  contract,  and 
taking  upon  themselves  all  the  risks  naturally  incident  to  the 
work  they  had  undertaken."  That  the  learned  judges  meant  to 
rest  their  decision  upon  that  basis  of  fact  is  evidenced  by  their 
statement :  ^'  We  know  of  no  case  where  it  has  been  held  that 
a  man  is  liable  for  an  injury  caused  by  his  servant,  when  the  man 
doing  the  injury  and  the  injured  man  are  to  be  considered  as 
•employed  in  the  work  of  another  who  is  the  common  master 
-of  both." 

(I)  IL  Ex.  832;  25  L.  J.  (Ex.)  188. 
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H.  L.  (E.)        I  do  not  think  it  necessary  to  discuss  the  question  under  what 

1891        circumstances  the  servant  of  one  man  ought  to  be  considered  the- 

J0HV8ON     serrant  of  another ;  I  can  well  conceive  that  the  general  servant 

ij^j^Y     ^^  '^'  mig^t*  l>y  working  towards  a  common  end  along  with  the- 

^^-       servants  of  B.  and  submitting  himself  to  the  control  and  ordeis- 

Lofd  wawou.   of  B.,  becomo  pro  hac  vice  B.'s  servant,  in  such  sense  as  not  only 

to  disable  him  from  recovering  from  B.  for  injuries  sustained 

through  the  fault  of  B/s  proper  servants,  but  to  exclude  the- 

liability  of  A.  for  injury  occasioned,  by  his  fault,  to  B.'s  own 

workmen.     In  order  to  produce  that  result  the  circumstances 

must,  in  my  opinion,  be  such  as  to  shew  conclusively  that  the 

servant  submitted  himself  to  the  control  of  another  person  than 

his  proper  master,  and  either  expressly  or  impliedly  consented  to 

accept  that  other  person  as  his  master,  for  the  purposes  of  the 

common  employment.    To  my  mind,  there  is  not,  in  this  case,  a 

tittle  of  evidence  to  shew  that  the  respondents'  workmen  agreed 

to  submit  or  were  in  point  of  fact  subjected  to  the  control  either  of 

Higgs  &  Co.,  or  of  Mr.  Burden,  the  architect     I  am,  therefore,. 

unable  to  assent  to  the  assumption  upon  which  the  judgment 

of  the  Court  of  Appeal  proceeds. 

I  am  also  unable  to  assent  to  the  legal  doctrine  which  found 
favour  with  the  Divisional  Court,  and  was  pressed  upon  u»  in  the 
argument  for  the  respondents.  I  do  not  agree  with  Baron 
Pollock,  that  the  rule  which  exempts  a  master  from  liability  to- 
his  servant  for  injuries  negligently  occasioned  by  a  fellow-servant 
in  the  course  of  their  common  employment  rests  upon  the 
absence  of  an  implied  contract  by  the  master  to  recoup  such 
damage.  The  master's  responsibility  for  his  servant's  acts  has  its- 
origin  in  the  maxim,  ''  Qui  facit  per  alium  facit  per  se,"  which 
has  been  construed  as  inferring  his  liability  for  what  is  negli- 
gently done  by  the  servant  acting  within  the  scope  of  his  employ*-- 
ment.  The  immunity  extended  to  a  master  in  the  case  of  inju« 
ries  caused  to  each  other  by  his  servants  whilst  they  ate  working 
for  him  to  a  common  end  is  an  exception  from  the  general  rule,, 
and  rests  upon  an  implied  undertaking  by  the  servant  to  bear  the 
risks  arising  from  the  possible  negligence  of  a  fellow-servant  who^ 
has  been  selected  with  due  care  by  his  master. 

I  am  of  opinion,  with  Lord  Justice  Fry,  that,  in  order  to  raise 
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the  exemption^  there  must  not  only  be  common  employment  but    H.  L.  (E.) 
a  common  master ;  and  that  the  respondents  are  liable,  because,       I89i 
in  this  case,  although  there  was  common  employment,  thlsre  was     Johnson 
no  common  master.  Lindsay 

The  principle  of  the  master's  immunity  in  such  cases,  fre-  ^^- 
quently  termed  the  doctrine  of  coUaborateur,  is  of  comparatively  ^"^  w>taon. 
recent  origin.  In  the  law  of  England  it  can  hardly  be  traced 
further  back  than  Priestley  v.  Fowler  (1),  which  was  decided  in 
1837.  It  was  rejected  by  the  Courts  of  Scotland  until  1858,  when, 
for  the  first  time  in  either  country,  it  was  fully  explained  and 
reduced  to  its  proper  limits  by  Lord  Cranworth,  in  the  Scotch 
case  of  Bartonshill  Goal  Company  y.  Beid  (2).  The  doctrine  had 
preyiously  been  formulated  by  the  Supreme  Court  of  Massa- 
chusetts, in  a  judgment  deliTcred  by  Chief  Justice  Shaw,  in 
Fartpell  v.  Boston  and  Worcester  Bail  Boad  Corporation  (3),  which 
was  referred  to  with  approval  by  Lord  Cranworth.  It  is  needless 
to  quote  passages  from  the  opinions  of  Lord  Cranworth  and 
Chief  Justice  Shaw,  which  are  now  so  familiar  to  professional 
lawyers.  It  is  sufficient  to  say  that  in  my  opinion  the  rule,  as 
laid  down  by  these  eminent  judges,  is  strictly  confined  to  the 
case  of  common  employment  under  a  common  master,  and  that 
the  reasons  which  they  assign  for  the  introduction  of  the  rule 
have  no  application  to  any  other  case. 

Counsel  for  the  respondents  relied  upon  three  decisions,  two  of 
them  Scotch,  as  authorities  for  the  extension  of  the  doctrine 
to  cases  where  there  is  no  common  master,  but  common  employ- 
ment for  a  common  object. 

The  first  of  these  cases  is  Wiggett  y.  Fox  (4),  as  to  which  I  can 
only  say  that,  if  it  must  be  taken  to  establish  the  proposition 
maintained  by  the  respondents,  I  could  have  no  hesitation  in 
holding' that  it  was  not  decided  according  to  law.  But  Baron 
Channell  subsequently  explained  that  he  assented  to  the  judg- 
ment because  he  thought  Fox  &  Co.  had  control  over  Wiggett ; 
by  which  he  probably  meant  that  the  relation  of  servant  and 
master  did  actually  exist  between  Wiggett  and  Fox  &  Co.  If 
that  be  taken  as  the  true  ground  of  the  decision,  it  does  not 

(1)  3  M.  &  W.  1.  (3)  4  Metcalf,  49. 

(2)  3  Macq.  266.  .  (4)  11  Ex.  882. 
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snpport  the  argument  of  the  respondeiits,  but  comes  within  the 
rule  enunciated  by  Lord  Cranworth. 

The  next  case  is  Woodhead  y.  Oartnesa  Mineral  Company  (1), 
which  was  decided  in  1877  by  a  majority  of  six  to  one  of  the 
Inner  House  judges  of  the  Court  of  Session,  the  late  Lord  Jus- 
tice Clerk  (Lord  Moncrieff)  being  the  sole  dissentient.  It  does 
appear  to  me  that  the  decision  goes  the  full  length  of  affirming 
that,  in  cases  of  common  employment  under  different  masters, 
each  master  is  freed  from  responsibility  for  injuries  inflicted  upon 
the  workmen  of  other  masters  by  the  negligence  of  his  servants. 
The  Lord  President  (Inglis),  whose  views  are  in  substantial 
agreement  with  those  of  the  five  learned  judges  who  came  to  the 
same  conclusion  with  him,  said :  '^  If  two  miners  are  employed 
and  paid  by  the  same  master,  and  while  they  are  hewing  at  one 
working  face  the  one  by  negligence  injures  the  other,  the  master 
is  not  answerable,  because  it  is  said  they  are  engaged  in  a  conunon 
employment — that  is  to  say,  they  are  engaged  in  the  same  work 
as  servants  of  the  same  master.  But  if  the  legal  principle  were 
applicable  to  this  case  only,  it  would  cease  to  be  a  principle,  and 
degenerate  into  a  mere  artificial  and  arbitrary  rule.  It  is  not 
because  the  wrongdoer  is,  in  a  technical  sense,  the  servant  of  the 
same  master  that  the  master  is  not  answerable.  It  is  of  no 
moment  to  the  injured  workman  whether  his  injury  be  caused  by 
a  servant  of  the  same  master  or  by  one  who  has  undertaken 
some  function  in  the  mine  upon  what  is  called  an  independent 
contract.  The  injury  in  either  case  is  the  same.  The  personal 
liability  of  the  wrongdoer  is  the  same.  But  the  mineowner  is 
free  from  responsibility,  not  because  the  injured  and  the  injurer 
are  both  his  own  hired  and  paid  servants,  but  because  he  is  not 
personally  in  fault,  and  has  not  warranted  the  injured  workman 
against  the  perils  of  the  work." 

In  the  third  case  relied  on  by  the  respondents,  namely, 
Magvdre  v.  Bussdl  (2),  one  tradesman  had  contracted  to  execute 
plumber  work  and  another  to  lay  asphalte  pavement  in  the  same 
building.  They  proceeded  to  work  under  independent  contracts, 
and  in  the  course  of  their  operations  a  workman  engaged  in 
asphalting  was  injured  by  a  hammer  which  fell  through  a  sky- 
(1)  4  Sc.  Sess.  Gas.  4th  Series,  469.       (2)  12  Sc.  Sess.  Gas.  4tli  Series,  107L 
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light  in  the  roof  through  the  negligence  of  one  of  the  plumber's 
^ryantSy  and  the  injured  man  brought  an  action  of  damages 
^against  the  plumber.  It  was  not  alleged  in  defence  that  the  two 
men  were  working  under  the  same  master,  but  the  Second  Diri- 
sion  of  the  Court  assoilzied  the  defender,  on  the  ground  that  the 
case  was  not  distinguishable  from  Woodhead  v.  Oartness  Minei'ol 
Gompany  (1). 

Notwithstanding  the  eminence  of  the  judges  constituting  the 
majority  of  the  Court  in  Woodhead  v.  Oartness  Mineral  Com- 
jpanff  (1),  I  am  constrained  to  differ  from  the  law  which  they  laid 
down.  It  appears  to  me  to  carry  the  immunity  of  masters  far 
beyond  the  very  precise  limits  assigned  to  it  by  the  decisions  of 
this  House,  and  I  have,  therefore,  no  hesitation  in  affirming  that 
it  is  not  the  law  of  England. 

I  think  it  right  to  say  that,  in  my  opinion,  certain  observations 
made  by  the  Lord  Chancellor  (Cairns)  in  the  Scotch  case  of 
Wilson  V.  Merry  db  Cunningham  (2)  were  construed  by  some,  if 
Hot  all,  of  the  majority  in  Woodhead  v.  Oartness  Mineral  Com- 
Jfany  (1),  in  a  sense  which  the  noble  and  learned  Lord  never 
intended  them  to  bear.  But,  in  order  to  appreciate  the  real  pur- 
port and  effect  of  these  observations,  it  is  necessary  to  advert  to 
the  previous  course  of  judicial  decisions  in  Scotland  upon  the 
question  of  a  master's  liability  and  to  the  single  point  which  the 
Douse  had  to  determine  in  Wilson  v.  Merry  &  Cimningham  (2). 

Down  to  the  date  of  the  judgment  of  this  House  in  the  Bar- 
tonshill  cases,  the  Court  of  Session  declined  to  accept  the  doctrine 
ef  coUaborateur  as  part  of  the  law  of  Scotland,  and  held  the 
Kability  of  a  master  for  his  servant's  fault  to  be  the  same  in  the 
•^ase  of  a  fellow-servant  as  of  a  stranger.  After  the  doctrine  was 
authoritatively  declared  to  be  Scotch  law,  the  Court  of  Session 
for  some  time  construed  the  word  **  coUaborateur  "  in  its  strictest 
-sense,  as  signifying  a  fellow-servant  who  laboured  with  his  hands. 
In  pursuance  of  that  technical  interpretation,  it  was  held  by  the 
First  Division  in  McAviay  v.  Brownlie  (3)  and  in  Somerville  v. 
Oray  (4)  that  a  manager  or  foreman,  who  merely  superintended 
•and  did  no  manual  work,  was  not  a  coUaborateur  within  the 


H.  L.  (E.) 

1891 


JOHKSOK 
V. 

Lindsay 

&Co. 

LordWAtsou. 


(1)  4  Sc.  Bess.  Cas.  4th  Series,  469. 
<2)  Law  Rep.  1  H.  L.,  Sc.  326. 


(3)  22  Sc.  Sess.  Cas.  2nd  Series,  975. 

(4)  1  Sc.  Sess.  Cas.  3rd  Series,  768. 
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meaning  of  the  rnle,  and^  consequently,  that  the  common  master 
was  responsible  for  injury  to  a  fellow-servant  arising  from  his 
negligence;  whereas,  in  Wright  v.  Boxburgh  (1),  it  was  decided 
by  the  Second  Division  that  the  underground  manager  of  a 
colliery  who,  with  his  own  hands,  broke  down  part  of  a  venti- 
lating apparatus,  and  thereby  caused  an  explosion  of  fire-damp 
which  injured  a  workman  in  the  service  of  his  master,  was  a 
collaborateur,  and  that  the  master  was  free  of  liability.  Wihon 
V.  Merry  &  Chmmngham  (2)  was,  in  its  circumstances,  on  all- 
fours  with  McAulay  v.  Brovmlie  (3)  and  SomervUle  v.  Oray  (4), 
but  the  First  Division,  of  which  the  present  Lord  President  had 
then  become  the  head,  unanimously  held  that  the  manager  or 
sub-manager  of  a  pit  were  fellow-workmen,  engaged  in  the  same 
common  employment  with  the  miners ;  and  therefore  came  to 
ihe  conclusion  that  the  master  was  not  liable.  In  moving  the 
affirmance  of  the  judgment,  the  Lord  Chancellor  (Cairns),  after 
citing  the  opinion  of  Lord  Cran worth  in  BartonshiU  Coal  Company 
V.  Beid  (5),  went  on  to  say :  **  I  would  only  add  to  this  statement 
of  the  law,  that  I  do  not  think  the  liability  or  non-liability  of 
the  master  to  his  workmen  can  depend  upon  the  question  whether 
the  author  of  the  accident  is  not,  or  is,  in  any  technical  sense  the 
fellow-workman  or  collaborateur  of  the  sufferer.  In  the  majority 
of  cases  in  which  accidents  have  occurred  the  negligence  has,  no 
doubt,  been  the  negligence  of  a  fellow-workman ;  but  the  case  of 
the  fellow-workman  appears  to  me  to  be  an  example  of  the  rule, 
and  not  the  rule  itself"  (6).  That  language  appears  to  hare 
been  regarded  by  the  Court  of  Session  as  justifying  the  inference 
that  the  rule  ought  not  to  be  confined  to  fellow-servants  of  the 
same  master — a  construction  which  ignores  the  fiBLCt  that  the 
noble  and  learned  Lord  was  professedly  speaking  of  the  '^  lialHlity 
or  non-liability  of  the  master  to  his  workmen,"  and  was  dealing 
with  no  other  subject.  I  do  not  doubt  that  the  language  of 
the  noble  and  learned  Lord  was  simply  intended  to  express  his 
opinion,  that  to  hold  a  fellow-servant  who  was  in  a  sense  the 
alter  ego  of  the  master,  and  who  directed,  but  did  not  labour  in» 


(1)  2  Sc.  SesB.  Cas.  3rd  Series,  748. 

(2)  Law  Rep.  1  H.  L.,  Sc.  326. 

(3)  22  Sc.  Sess.  Cas.  2nd  Seriep,  976. 


(4)  1  Sc.  Sess.  Cas.  3rd  Series,  768. 

(5)  3  Macq.  266. 

(6)  Law  Rep.  1  H.  L.,  Sc.  331, 832. 
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the  common  employment,  was  not  a  collaboratenr,  was  a  strained    H.  L.  (E.) 
and  technical  interpretation  of  the  rule.  1891 

I  concur  in  the  compendious  definition  of  the  principle  upon     Johnson 
which  the  master's  non-liability  rests,  which  was  given  by  my     jj^^^y 
noble  and  learned  friend,  Lord  (then  Mr.  Justice)  Blackburn,  in       &  Oo. 
SowdU  V.  Landore  Steel  Company  (1),  six  years  after  the  decision   Lord  wat«on. 
of  this  House  in  Wilson  V.  Merry  db  Cunningham  (2).     His  Lord- 
ship said  in  that  case :  ^^  It  is  a  rule  of  law  that  the  master  who 
employs  a  servant  (not  an  agent)  is  responsible  for  the  negligence 
of  that  servant  in  matters  in  which  he  is  employed ;  but  there  is 
this  exception,  which  has  been  established  by  a  series  of  decisions, 
that  with  regard  to  a  fellow-servant  the  master  is  not  held  so 
responsible,  because  this  negligence  is  to  be  taken  as  one  of  the 
ordinary  risks  which  the  servant  contemplates  and  undertakes 
when  entering  into  his  employment." 

For  these  reasons,  I  concur  in  the  judgment  which  has  been 
proposed  by  my  noble  and  learned  friend  on  the  woolsack. 

LOBD  MoBRis : — 

My  Lords,  I  also  concur. 

Orders  of  the  Queen*s  Bench  Division  and  the  Court 
of  Appeal  reversed  and  judgment  for  the  plaintiff 
restored ;  the  respondents  to  pay  the  costs  in  the 
Courts  below  and  in  this  House  ;  the  appellant's 
costs  in  this  House  to  he  taxed  in  the  manner 
usual  when  the  appellant  sties  in  formd  pauperis : 
Cause  remitted  to  the  Queen's  Bench  Division. 

Lords'  Journals  28th  July  1891. 

Solicitors  for  appellant :  Langlois  &  Biden. 
Solicitors  for  respondents :  Finch  &  Turner. 
(1)  Law  Rep.  10  Q.  B.  64.  (2)  Law  Rep.  1  H.  L.,  Sc.  326. 
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fl.  L.(E.)    THOMAS  JOHN  BAENARDO      ....     Appellant; 

J^o.     MAEGAEET  McHUGH Eespondent. 

Practice — Appeals  from  Divisional  Court — Eabeas  Corpus^  Custody  <^  Infant 
— Illegitimate  Child — Quardianship — Bights  of  Mother  of  Illegitimate 
Child. 

An  appeal  lies  from  an  order  of  the  Queen's  Bench  Division  directing  the 
issue  of  a  writ  of  habeas  corpus  to  bring  before  the  Court  an  infant  in  order 
to  determine  who  is  to  have  the  custody  of  and  control  over  such  infant. 

In  determining  who  is  to  have  the  custody  of  and  control  over  an  ille- 
gitimate child  the  Court  in  exercising  its  jurisdiction  with  a  view  to  the 
benefit  of  the  child  will  primarily  consider  the  wishes  of  the  mother. 

The  decision  of  the  Court  of  Appeal  ([1891]  1  Q.  B.  194)  afarmed. 

Seg.  V.  ^cM^  (10  Q.  B.  D.  454)  approved. 

By  Lords  Herschell  and  Field :  The  authorities  do  not  establish  the 
proposition  that  the  legal  rights  of  the  mother  of  an  illegitimate  child  as 
to  its  custody  are  the  same  as  those  of  the  father  of  a  legitimate  child. 

ixPPE  AL  from  two  orders  of  the  Court  of  Appeal,  one  as  to  the 
issne  of  a  habeas  corpus,  and  the  other  as  to  the  appointment  of 
a  guardian,  reported  as  Beff.  v.  Barnardo,  Jones's  Case  (1).  The 
circumstances  were  as  follows : — 

The  respondent,  Margaret  McHugh  (formerly  Boddy),  was  the 
mother  of  an  illegitimate  boy  (called  John  James  Boddy,  and 
•sometimes  Jones,)  by  a  man  named  Jones  with  whom  she  lived 
for  about  twenty  years.  The  boy  was  born  in  December  1878, 
baptized  in  a  Boman  Catholic  church  in  1880,  and  again  bap- 
tized in  a  Protestant  church  in  1884.  In  1886  the  respondent 
married  a  man  named  McHugh.  In  June  1888  the  boy  was 
admitted  into  one  of  the  Homes  for  Destitute  Children,  of  which 
the  appellant,  Dr.  Barnardo,  was  the  founder  and  director  under 
a  committee,  the  mother  signing  an  agreement  to  leave  the  boy 
under  the  care  of  the  managers  of  the  Homes  to  be  maintained  and 
•educated  for  twelve  years,  and  not  to  remove  him  during  that 
period  without  their  consent.  In  January  1890  the  appellaut 
was  required,  in  accordance  with  an  authority  signed  by  the 
(I)  [1891]  1  Q.  B.  194. 
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mother,  to  deliver  the  boy  to  a  person  named  by  her.    The    H.  L.  (E.) 
appellant  haying  after  some  correspondence  refused  to  do  so,  a       1891 
role  nisi  was  obtained  calling  on  him  to  shew  canse  why  a  writ  of    babnabdo 
habeas  corpns  should  not  issue  commanding  him  to  bring  up  the     ^(oHuoa. 
body  of  the  boy  before  the  Court.  

The  Queen's  Bench  Division  (Lord  Coleridge  C.J.  and  Mathew 
J.)  after  argument  made  this  rule  absolute  and  also  made  an 
order  appointing  a  Mr.  Walsh,  a  Boman  Catholic,  nominated  by 
the  mother,  guardian  of  the  person  of  the  boy.  Both  these  deci- 
sions were  affirmed  by  the  Court  of  Appeal  (Lord  Esher  M.B., 
Lindley  and  Lopes  L.JJ.  (1)).  Affidavits  were  used  in  the 
Courts  below  as  to  the  character,  reputation,  and  religious  opinions 
of  the  mother,  as  to  her  bona  fides  in  ^taking  these  proceedings, 
as  to  the  wishes  and  welfare  of  the  boy,  and  as  to  all  the  circum* 
stances  surrounding  the  case,  and  several  of  the  deponents  were 
cross-examined.  This  evidence  is  referred  to  in  some  detail  in 
the  report  of  the  decisions  below  (1).  For  the  present  purpose  it 
is  enough  to  say  that  their  Lordships  in  this  House  took  substan- 
tially the  same  view  of  the  facts  as  that  taken  by  the  Court  of 
Appeal.  It  was  admitted  that  the  object  of  the  mother — or  those 
by  whom  she  was  influenced — was  to  have  the  boy  brought  up  as 
a  Boman  Catholic ;  while  the  desire  of  Dr.  Bamardo  was  to  have 
him  brought  up  as  a  Protestant. 

The  present  appeal  was  against  both  the  orders  made  by  the 
Court  of  Appeal.  Upon  the  argument  a  preliminary  objection- 
was  mentioned,  raising  the  question  whether  an  appeal  lies  to 
the  Court  of  Appeal  from  an  order  of  the  High  Court  for  the 
issue  of  a  writ  of  habeas  corpus  commanding  a  person  to  bring 
up  the  body  of  a  child  in  whose  care  he  is,  the  point  taken  by 
the  respondent  being  that  the  decision  of  this  House  in  Cox 
T.  Hakes  (2)  applied  in  the  case  of  the  guardianship  of  an 
infant,  and  shewed  that  no  appeal  lay.  That  question  was  not 
argued  on  this  appeal,  a  similar  objection  having  been  already 
argued  on  the  24th  of  April  in  the  preceding  appeal  of 
Bamardo  v.  Ford  (3),  in  which  their  Lordships  took  time  for 

(1)  [1891]  1  Q.  B.  194.  of  the  Court  of  Appeal,  reported  as 

(2)  15  App.  Cas.  506.  Beg.  v.  Barnardo,  Gossage's  Case,  24 

(3)  The  appeal  was  from  a  decision      Q.  B.  D.  283. 
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H.  L.  (E.)    consideration  on  the  preliminary  objection  without  hearing  the 

1891        merits.    On  the  present  appeal  the  merits  were  discussed  irre- 

Barnabdo    spectiye  of  the  preliminary  objection^  there  being  an  order  for 

McHuoH.     ^^^  appointment  of  a  guardian,  to  which  that  objection  did  not 

ftppJy-    The  question  of  the  right  of  appeal  was  dealt  with  by 

the  Court  of  Appeal  (1)  and  also  by  Lord  Halsbury  L.C.  in  his 
judgment  in  the  present  case. 

April  24,  27.    Finlay  Q.O.  and  W.  Baker  for  the  appellant  :— 

The  main  question  inyolyed  in  this  appeal  is  as  to  the  rights 
of  the  mother  of  an  illegitimate  child  with  respect  to  its 
guardianship.  The  novel  doctrine  seems  to  haye  been  pro- 
pounded that  the  mother's  rights  are  on  a  par  with  those  of 
the  father  of  a  legitimate  child.  There  is  no  authority  for  this 
proposition ;  the  cases  referred  to  in  argument  before  the  Court 
of  Appeal  do  not  establish  it  and  are  in  fact  inconsistent  with  it. 
In  the  case  of  a  bastard,  no  person  has  all  the  rights  of  a  guardian : 
In  re  Ullee  (2).  "  Neither  the  putative  father  nor  the  mother  of 
an  illegitimate  child  has  the  legal  right  of  guardianship": 
Macpherson  on  Infants,  p.  67,  citing  JS.  v.  Fdtonand  Wenman  (3). 
That  the  mother  has  no  legal  right  to  the  custody,  nor  to  appoint 
a  guardian,  nor  any  absolute  rights  at  all  appears  from  the 
old  authorities,  e.g.  JB.  v.  Hopkins  (4) ;  where  the  Court  restored 
the  child  to  its  mother,  but  the  child  was  within  the  age  of 
nurture  and  would  seem  to  have  been  of  very  tender  years.  In  re 
Lloyd  (5)  is  a  strong  authority  in  favour  of  the  appellant,  the  Court 
there  refusing  to  compel  an  illegitimate  child  of  eleven  or  twelve 
years  old  to  live  with  its  mother  against  its  will.  Maule  J.  there 
said,  ^'  How  does  the  mother  of  an  illegitimate  child  differ  from 
a  stranger  ?  "  Other  cases  relied  on  contra  by  the  respondent 
do  not  help  the  argument.  In  jB.  v.  Soper  (6)  the  child  was  re- 
stored to  its  mother ;  but  it  was  three  years  old  and  the  mother 
had  been  deprived  of  the  child  by  fraud.     So  in  jB.  v.  Mosdey  (7) ; 

(1)  [1891]  1  Q.  B.  194.  r4)  7  East,  579. 

(2)  53  L.  T.  (N.S.)  711;  64  L.  T.  (5)  3  M.  &  G.  647. 
(N.S.)  286.  (6)  5  T.  R.  278. 

(3)  1  Bott  and  Const.'8  Poor  Laws,  (7)  5  East,  224,  n. 
6th  Ed.  p.  478,  pi.  629. 
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see  also  Beg.  t.  Combs  (1).  In  Beg.  y.  Clarke  (2)  guardianslup  H.  L.  (£.) 
by  noiture  was  discussed^,  and  Lord  Campbell  said  that  it  was  I89i 
clear  that  the  mother  of  a  bastard  has  not  over  it  all  the  rights  Babnardo 
of  guardian  for  nurture ;  he  also  pointed  out  that  from  what  was  mcHuoh. 
said  by  Lord  EUenborough  in  B.  v.  Eopkina  (3)  it  would  appear  — 
that  it  is  only  while  an  illegitimate  child  is  under  seyen  that 
the  Courts  will  interfere  to  protect  the  custody  of  the  mother. 
In  Ex  parte  Knee  (4),  cited  by  Jessel  M.R.  in  Beg.  v.  Nash  (5), 
the  mother  is  no  doubt  spoken  of  as  '^  entitled  to  "  the  child, 
but  the  age  is  not  mentioned  in  the  report,  and  it  may  haye 
been  of  tender  years.  But  conceding  that  the  mother  may 
liaye  some  rights,  the  principal  consideration  is  what  is  for 
the  best  welfare  of  the  child.  This  is  what  has  always  guided 
Courts  of  Equity  in  determining  questions  of  guardianship,  and 
iaow  all  the  Courts  are  goyemed  by  equitable  rules.  All  the 
circumstances  .must  be  considered.  Of  her  own  free  will  the 
mother  .placed  the  boy  with  the  appellant  to  be  brought  up  in 
the  Protestant  faith,  and  bound  herself  by  agreement  for  twelye 
years.  It  is  too  late  now  to  change  her  mind  and  ask  the  Court 
to  sanction  the  change :  Stov/rUm  y.  Stourton  (6) ;  see  also  Lyons 
Y.  Blenkin  (7) ;  Andrews  y.  8aU  (8) ;  and  In  re  Agar-EUis  (9). 
The  a£Sdayits  shew  that  the  mother  has  no  real  religious  yiews : 
that  she  is  acting  not  bona  fide  from  her  own  impulse  but  in- 
fluenced by  others  who  haye  their  own  ends  to  serye.  Under  all 
the  circumstances  it  is  for  the  real  welfare  of  the  child  to  leaye 
him  where  he  is. 

Mwrphy  Q.C.  and  Joseph  Walton  {Forbes  Lankester  with  them) 
for  the  respondent : — 

The  yiew  taken  by  the  Court  of  Appeal  of  the  facts  is  the 
correct  one.  The  authorities  shew  that  the  mother  of  a  bastard 
has  all  the  same  rights  as  the  father  of  a  legitimate  child.  But 
it  is  not  necessary  to  maintain  that  proposition.     It  is  enough 

(1)  5  E.  &  B.  892.  (5)  10  Q.  B.  D.  464. 

(2)  7  E.  &  B.  186, 198.  (6)  8  D.  M.  &  G.  760. 

(3)  7  East,  579.  (7)  Jac.  at  p.  262. 

(4)  1  B.  &  P.  (N.B.)  148.  (8)  Law  Rep.  8  Ch.  622,  638. 

(9)  24  Ch.  D.  317. 
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H.  L.  (E.)    to  shew  that  she  has  a  natural  right  to  the  goardianship,  nnless 
1891        she  has  done  something  to  deprive  herself  of  it,  or  unless  it 

BauuIbdo  ^  ^^^  ^^^  manifest  injury  of  the  child  to  deliver  him  to  her. 
This  is  not  the  case  of  a  capricious  change  of  mind.  The  mother 
had  the  right  in  the  first  instance  to  place  the  boy  with  the 
appellant.  She  has  an  equal  right  to  change  her  mind  and 
place  him  elsewhere.  The  agreement  with  the  appellant  could 
not  bind  her.  She  could  not  by  any  means  deprive  herself 
of  her  natural  rights  and  duties.  That  the  Legislature  has 
frequently  recognised  the  rights  and  duties  of  the  mother  of 
a  bastard,  appears  from  several  statutes.  By  the  Poor  Law  Act 
of  1834  (4  &  5  Wm.  4,  c.  76),  s.  71,  a  bastard  follows  the  settle- 
ment of  its  mother  until  the  age  of  sixteen  or  the  acquisition  of 
a  settlement  in  its  own  right,  and  the  mother  while  unmarried  or 
a  widow  is  bound  to  maintain  the  child  till  the  age  of  sixteen. 
If  the  mother  is  liable  for  its  maintenance  how  can  it  be  said 
that  she  is  not  legally  entitled  to  its  custody  ?  Sect  57  deaLs^ 
with  the  liability  of  a  man  to  maintain  the  children,  legitimate^ 
or  illegitimate,  of  a  woman  whom  he  marries,  and  the  respondent 
is  in  the  present  case  acting  with  her  husband  who  is  liable  to- 
maintain  the  child.  The  liabilities  of  the  mother  were  again 
dealt  with  by  7  &  8  Vict.  c.  101,  ss.  5,  6.  See  also  the  Re- 
formatory Schools  Act  1866  (29  &  30  Vict.  c.  117)  s.  25  and  the 
Industrial  Schools  Act  1866  (29  &  30  Vict.  c.  118)  ss.  16,39; 
30  &  31  Vict.  c.  84,  ss.  16,  35 ;  and  31  &  32  Vict  c.  122,  s.  23. 
Guardianship  by  nurture  was  recognised  from  very  early  times ; 
Com.  Dig.  "  Guardian  by  Nurture,"  D,  vol.  4,  p.  381.  That  the 
mother  of  a  bastard  is  prima  facie  at  all  events  entitled  to  the 
care  and  custody  is  distinctly  decided  in  Ex  parte  Knee  (1),  and 
Beg.  V.  Nash  (2).  Those  authorities  are  suf&cient  for  the  present 
purpose.  They  are  not  in  conflict  with  the  cases  relied  on  contra 
where  the  latter  are  examined.  As  to  the  saying  of  Maule  J.^ 
relied  on  by  the  appellant,  it  is  only  a  dictum  and  was  probably 
ironical  If  it  was  meant  seriously,  it  is  not  supported  by  any 
authority  whatever,  and  is  inconsistent  with  the  decisions  already 
cited  and  with  the  statutes  which  create  or  declare  duties  and 
thereby  imply  correlative  rights.  The  evidence  shews  that  the 
(1)  1  B.  &  P.  (N.R.)  148.  (2)  10  Q.  B.  D.  454. 
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mother's  wishes  (which  are  at  all  events  primarily  to  be  con-    H,  L.  (E.) 
eidered)  and  the  welfare  of  the  child  in  this  case  coincide.  I89l 


Babnabdo 

Fifday  Q.C.  replied.  «• 

^  KoHuoH. 

The  House  took  time  for  consideration. 

July  30.  Lord  Halsbuby  L.O.  : — 

My  Lords^  I  cannot  entertain  a  doubt  that  there  was  nothing 
in  the  decision  of  this  House  in  the  case  of  Cox  y.  Hakes  (1) 
which  is  inconsistent  with  the  right  of  appeal  in  this  case.  It 
seems  to  me  to  be  clear  that  upon  a  question  which  is  practically 
the  guardianship  of  a  child  there  is  stilly  as  there  always  has 
been,  a  right  of  appeal,  and  that  the  mere  fact  that  the  process 
by  which  that  question  is  initiated  is  by  writ  of  habeas  corpus 
does  not  affect  that  right  of  appeaL  It  is  not  necessary  to  do 
more  than  point  out  the  reasoning  of  this  House  in  the  case  to 
which  I  have  referred  to  shew  that  the  objections  there  enter- 
tained to  the  existence  of  any  right  of  appeal  are  entirely  beside 
any  question  which  arises  in  the  proceedings  now  before  your 
Lordships. 

My  Lords,  upon  the  £Acts  of  this  case  I  desire  to  adopt  the 
yiew  of  them  that  has  been  stated  by  the  Master  of  the  Bolls* 
That  Dr.  Bamardo  is  engaged  in  yery  excellent  work,  that  this 
particular  child  was  taken  to  his  Home  by  the  desire  of  the 
mother,  and  that  the  child  was  well  treated  while  in  his  Home, 
there  seems  to  be  no  doubt. 

The  first  question  raised  seems  to  be  as  to  whether  or  not  this 
is  in  truth  an  application  by  the  mother,  or  whether^she  is  being 
used  by  other  persons  (who  haye  been  described  as  a  riyal 
proselytizing  society)  as  their  instrument  for  taking  the  child 
away  from  a  Protestant  education  to  that  of  a  Boman  Catholic 
training.  My  Lords,  it  seems  to  me  there  is  no  foundation  for  say* 
ingthat  this  is  not  a  bona  fide  application  by  the  mother  herself. 
She  may  be  unreasonable ;  she  may  be  ungrateful ;  but  that  she 
was  really  affronted  at  the  Home  when  she  went  to  see^her  child^ 
and  that  she  now  really  herself  desires  that  her  child  should  no 

(1)  15  App.  Cas.  506. 
Vol.  L  1891.  3  2D 
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H.  L.  (£.)  longer  remain  in  Dr.  Bamardo's  school,  seems  to  me  perfectly 
1891  clear.  I  cannot  forbear  from  saying  that,  taking  the  mothei^s 
Baehabdo  account  of  what  happened  when  she  applied  to  see  her  child,  I 
MoHuGH.  ^™  ^^*  surprised  that  she  should  have  been  affronted  and  angry; 
and  considering  the  state  of  destitution  from  which  Dr.  Bamaido 
^^'  rescued  the  child  and  the  written  agreement  under  which  it  was 
taken  into  his  Home,  I  am  not  surprised  that  be  should  be  angry 
at  the  endeayour  to  remove  it.  I  certainly  could  wish  that  his 
letters  on  the  subject  had  been  a  little  less  flippant ;  but,  after 
all,  the  question  which  this  House  has  to  determine  is  whether 
or  not  under  the  circumstances  of  this  case  Dr.  Bamardo  is 
entitled  against  the  will  of  the  mother  to  retain  the  child  in  his 
Home.  That  question,  as  I  have  already  intimated,  does  not 
raise  the  question  of  unlawful  detention  at  all.  It  is  the  ques- 
tion of  whose  is  the  rightful  guardianship,  or  at  all  events  what 
order  the  Court  ought  to  make  in  respect  of  guardianship  upon 
the  fiftcts  of  this  case.  It  is  clear  that  the  written  agreement 
with  Dr.  Bamardo  cannot  determine  that  question.  It  is  equally 
dear  that  but  for  the  circumstance  of  the  child  being  illegitimate 
there  would  be  no  doubt  as  to  what  order  should  be  made.  The 
question  is  whether  that  circumstance  is  conclusive  against  the 
mother  on  her  present  application. 

My  Lords,  I  doubt  very  much  whether  any  absolute  rule  can 
be  laid  down ;  but  in  Beg.  v.  Nash  (1)  this  very  question  came 
for  decision  before  the  Court  of  Appeal,  and  Sir  George  Jessel 
appears  to  me  to  have  pointed  out  the  distinction  between  strict 
legal  rights  as  to  guardianship  and  the  jurisdiction  which  a 
Court  of  Equity  does  and  always  did  exercise  in  regard  to  such 
orders  as  are  now  in  question.  Sir  George  Jessel  pmnted  out 
that  that  Court  is  now  governed  by  equitable  rules  and  that  in 
equity  regard  was  always  had  to  the  mother,  the  putative  fiather, 
and  the  relations  on  the  mother's  side.  Natural  relationship 
was  thus  looked  to  with  a  view  to  the  benefit  of  the  child. 
^'  There  is  in  such  a  case  "  (he  says)  ^'a  sort  of  blood  relationship 
which,  though  not  legal,  gives  the  natural  relations  a  right  to 
the  custody  of  the  child."  His  Lordship,  I  think,  did  not 
mean  an  absolute  right;  but  such  a  right  as  he  had  already 
^  (1)  10  Q.  B.  D.  464.3 
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described  to  be  considered  by  a  Court  of  Equity  in  making    H.  L.  (E.) 
such  orders.  1891 

Lord  Mansfield  says  much  the  same  thing.  In  B.  y.  Felton  <&  barnabdo 
Wenman  (1),  on  motion  for  an  information  against  the  defendants  mcHugh. 
for  taking  away  a  bastard  child  from  its  mother  and  delivering 
it  to  the  father^  a  man  of  fortune^  his  Lordship  said :  ^'  Neither 
the  putative  father  nor  mother  had  the  legal  right  of  guardian- 
ship ;  and  if  the  putative  father,  having  an  order  of  bastardy 
made  on  him  to  contribute  to  the  maintenance  of  the  child^  has 
a  mind  to  take  the  child  and  provide  for  it^  the  parish  cannot 
insist  on  his  paying  towards  the  maintenance  while  in  his  custody ; 
and  that  he  thought  in  this  case^  where  the  justice  had  ordered 
the  child  to  be  delivered  to  the  mother,  he  (the  justice)  had  done 
wrong,  the  father  being  in  good  circumstances  and  the  mother 
poor ;  and  that  the  circumstances  of  the  parents  should  direct  in 
these  cases." 

Lord  Gottenham,  in  his  answer  to  the  suggestion  that  a  Court 
of  Equity  only  interfered  on  behalf  of  infants  where  there  was 
property  in  question,  said  he  had  no  doubt  about  the  jurisdiction 
to  interfere  quite  independently  of  property,  and  he  drew  this 
distinction :  "  Courts  of  law  "  (said  he)  "  interfere  by  habeas  for 
the  protection  of  the  person  of  anyhody  who  is  suggested  to  be 
improperly  detained.  This  Court "  (that  is  to  say,  a  Court  of 
Equity)  ''interferes  for  the  protection  of  infants,  qua  infants,  by 
virtue  of  the  prerogative  which  belongs  to  the  Crown  as  parens 
patrise,  and  the  exercise  of  which  is  delegated  to  the  Great  Seal ": 
see  In  re  Spenee  (2). 

It  is  clear  further  that  the  law  has  placed  upon  the  mother  of 
an  illegitimate  child  obligations  which  ought  to,  and,  in  my 
opinion,  do,  bring  with  them  corresponding  rights.  Whether 
the  right  is,  as  Lindley  L.  J.  expresses  it,  a  prima  facie  right  to 
the  custody  of  the  child,  or  whether  it  be  the  settled  view  of  the 
Court  of  Equity  that  the  mother's  wishes  ought  to  be  consulted, 
if  she  has  not  forfeited  the  right  to  be  consulted  by  any  mis- 
condnct  of  her  own,  seems  to  me  to  be  immaterial  to  decide, 
since  I  am  of  opinion  that  no  misconduct  is  established  against 

(1)  Easter,  31  Geo.  2.  MSS.  cited  in  1  Bott  and  Ck>n8t.'8  Poor  Laws,  5th  Ed. 
pw  478,  pi.  e29.  (2)  2  Ph.  247,  262. 
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H.  L,  (R)  this  mother  which  disentitles  her  to  exercise  her  right  to  be 

1891  considered  in  respect  of  the  custody  of  this  child. 
Babnabdo  I  am^  therefore,  of  opinion  that  the  order  of  the  Court  of 
MoHuGH.  App^l  ought  to  be  affirmed,  and  this  appeal  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly. 

LoBD  Hebsghell  : — 

My  Lords,  in  this  case  the  Queen's  Bench  Division  on  the 
5th  of  August  1890  made  absolute  an  order  that  a  writ  of  habeas 
corpus  should  issue  commanding  the  appellant  to  have  the 
body  of  an  infant  called  Boddy  before  the  judge  at  chambeis 
immediately  after  the  receipt  of  the  writ.  It  was  ordered  that 
the  writ  should  lie  in  the  office  until  further  order,  and  that 
Margaret  McHugh  should  be  at  liberty  to  apply  to  the  judge  in 
chambers  for  the  appointment  of  a  guardian.  On  the  4th  of 
November  the  Court  appointed  Mr.  Walsh  to  be  guardian  of  the 
child.  Both  these  orders  were  affirmed  by  the  Court  of  Appeal 
on  the  25th  of  November. 

The  circumstances  which  have  given  rise  to  the  controversy 
appear  to  be  these :  In  the  year  1888  a  lady  who  was  a  district 
visitor  connected  with  Emanuel  Church  applied  to  the  appellant 
for  the  admission  to  his  Homes  of  a  boy  named  John  James  Boddy 
who  attended  the  schools  belonging  to  that  church.  The  boy 
was  the  illegitimate  son  of  Margaret  McHugh,  by  a  man  named 
Jones,  with  whom  she  cohabited  for  twenty  years.  A  few  yeais 
ago  she  married  her  present  husband.  On  the  19th  of  June  the 
boy  was  admitted  into  the  Home,  the  mother  signing  an  agree- 
ment to  leave  the  child  under  the  care  of  the  managers  for 
twelve  years.  Early  in  the  year  1890  the  appellant  was  required, 
in  accordance  with  an  authority  signed  by  the  mother,  to  hand 
the  child  over  to  a  person  named  by  her,  and  on  his  refusal  to 
do  so  the  present  proceedings  were  instituted. 

The  question  principally  discussed  at  your  Lordships'  Bar  was 
whether  the  mother  of  an  illegitimate  child  has  a  legal  right  to 
its  custody.  It  was  contended  on  behalf  of  the  appellant  that  she 
has  no  such  right ;  whilst  on  the  other  side  it  was  argued  that  her 
rights  are  the  same  as  those  which  a  father  possesses  with  regard 
to  his  legitimate  children.    In  the  Courts  below  the  latter  pro- 
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position  appears  to  have  been  considered  to  be  established  by    H.  L.  (E.) 
the  authorities.    I  do  not  feel  satisfied  that  the  authorities  do       i89i 
establish  that  proposition.  BiLBNABDo 

It  is  true  that  in  the  case  of  Ex  parte  Knee  (1),  where  applica-  ^  ^' 
tion  was  made  for  a  writ  of  habeas  corpus  with  a  view  to  deliver- 
ing to  its  mother  the  custody  of  an  illegitimate  child  who 
had  been  placed  with  a  third  person  by  the  putative  fieither^ 
Mansfield  G.J.  said  that  the  mother  was  entitled  to  the  child 
if  she  insisted  on  it^  unless  some  ground  was  shewn  by  the 
afiSdavits  to  prevent  her  having  the  custody ;  but  in  the  case  of 
B.  V.  Moseley  (2),  which  came  before  the  Court  about  the  same 
time.  Lord  Kenyon  said :  ^^  Where  the  father  "  (he  was  speaking 
of  the  putative  father  of  an  illegitimate  child)  '^  has  the  custody 
of  a  child  fairly,  I  do  not  know  that  this  Court  would  take  it  away 
from  him ;  but  where  he  has  got  possession  of  the  child  by  force 
or  fraud,  as  is  here  suggested,  we  will  interfere  to  put  matters  in 
the  same  situation  as  before."  The  same  learned  judge  had  in  a 
previous  case  of  B.  v.  Soper  (3)  restored  a  child  to  the  custody 
of  a  mother  at  her  instance  where  the  putative  father  had 
obtained  possession  of  it  by  firaud.  I  do  not  gather  that  in  either 
of  these  cases  Lord  Eenyon  acted  upon  the  view  that  the  mother 
of  an  illegitimate  child  had  an  absolute  legal  right  to  its  custody, 
but  only  that  the  Court  would  intervene  where  she  had  been 
deprived  of  that  custody  by  force  or  fraud ;  and  in  the  case  of 
B.  V.  Hopkins  (4),  two  years  after  the  decision  of  Sir  James 
Mansfield  in  Ex  parte  Knee  (1),  where  a  writ  of  habeas  corpus 
was  moved  for  by  the  mother  of  an  illegitimate  child  which  had 
been  taken  from  her  custody  by  force.  Lord  Ellenborough 
expressed  some  doubt,  upon  the  opening  of  the  case,  '*  whether 
the  Court  could  interfere  on  behalf  of  the  mother  of  an  illegiti- 
mate child,  who  had  no  legal  right  to  the  person  of  the  child," 
and  said  that  *'  the  question  of  guardianship  belonged  to  another 
forum,  with  which  this  Court  could  not  interfere."  On  the 
following  day,  in  granting  the  writ.  Lord  Ellenborough  said : 
''We  think  that  this  is  a  proper  occasion  for  the  Court  by 
means  of  a  remedial  writ  to  restore  the  child  to  the  same 

(1)  1  B.  &  P.  (N.II.)  148.  (3)  5  T.  B.  278. 

,(2)  5  East,  224,  n.  (4)  7  East,  579. 
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H.  L.  (K)  quiet  custody  in  which  it  was  before  the  transactions  happened 

1891  which  are  the  subject  of  complaint;  leaving  to  the  proper 

Ba^abdo  ^o^^^^^   the  decision  of   any  question  touching  the  right  of 

^  ^  custody  and  guardianship  of  this  child^  with  which  we  do  not 

—  meddle." 

Ja)tA  Henchell. 

^—  In  the  case  of  Beg.  y.  Nash  (1),  to  which  I  shall  have  occasion  to 

refer  hereafter^  it  was  not  necessary,  as  was  there  pointed  out,  to 
determine  whether  the  mother  of  an  illegitimate  child  had, 
according  to  the  common  law,  a  right  to  its  custody,  the  Court 
exercising  an  equitable  as  well  as  legal  jurisdiction,  and  being 
goyemed  by  the  rules  of  equity. 

It  seems  to  me  that  there  was  in  former  times  a  disposition  to 
carry  out  rigorously  to  its  logical  conclusion  the  doctrine  that 
an  illegitimate  child  was  filius  nullius,  and  to  hold  that  no  one 
possessed  in  relation  to  it  the  fall  parental  rights  which  the  law 
recognises  in  the  case  of  legitimate  offspring.  When  Maule  J., 
in  the  case  of  In  re  Lloyd  (2),  asked,  '*  How  does  the  mother  of  an 
illegitimate  child  differ  from  a  stranger  ?  "  it  does  not  appear  to 
me  that  he  was  speaking  ironically,  but  rather  stating  bluntly 
this  legal  doctrine.  But  whatever  may  haye  been  the  yiew  in 
former  times,  I  cannot  but  think  that  the  legislation  embodied 
in  the  Poor  Law  Act  (4  &  5  Will.  4,  c.  76,  s.  71)  renders  it 
impossible  in  the  present  day  to  regard  the  mother  of  an  ille- 
gitimate child  as  destitute  of  any  rights  in  relation  to  its  custody. 
The  obligation  cast  upon  the  mother  of  an  illegitimate  child  to 
maintain  it  till  it  attains  the  age  of  sixteen  appears  to  me  to 
inyolye  a  right  to  its  custody. 

It  is,  howeyer,  no  longer  important  to  inquire  what  are  the 
rights  of  the  mother  in  relation  to  an  illegitimate  child  at  common 
law.  All  the  Courts  are  now  goyemed  by  equitable  rules,  and 
empowered  to  exercise  equitable  jurisdiction.  As  was  said  by 
Sir  George  Jessel  M.B.,  in  Beg.  y.  Nash  (1)  :  "  In  equity  regard 
was  always  had  to  the  mother,  putatiye  father,  and  relations  on 
the  mother's  side."  In  that  case  the  mother  of  an  illegitimate 
child  sought  to  haye  it  deliyered  to  her  in  order  that  it  might  be 
placed  under  the  care  of  her  sister.  The  child  was  in  the  custody 
of  the  wife  of  a  labouring  man,  with  whom  it  had  been  placed  by 
(1)  10  Q.  B.  D.  464.  (2)  3  M.  &  G.  547. 
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the  mother,  who  was  living  with  another  man  as  his  mistress.    H.  L.  (E.) 
The  Court,  notwithstanding  the  opposition  of  the  person  in  whose        1891 
custody  it  was,  ordered  that  the  child  should  be  delivered  into    bamIbdo 
the  custody  desired  by  the  mother.    I  think  this  case  determines     j^^g^jg^ 
(and  I  concur  in  the  decision)  that  the  desire  of  the  mother  of 
an  illegitimate  child  as  to  its  custody  is  primarily  to  be  considered. 
Of  course,  if  it  can  be  shewn  that  it  would  be  detrimental  to  the 
interest  of  the  child  that  it  should  be  delivered  to  the  custody  of 
the  mother  or  of  any  person  in  whose  custody  she  desires  it  to  be, 
the  Court,  exercising  its  jurisdiction,  as  it  always  does  in  such  a 
case,  with  a  view  to  the  benefit  of  the  child,  would  not  feel  bound 
to  accede  to  the  wishes  of  the  mother. 

The  principles  on  which  the  Court  ought  to  act  on  the  applica- 
tion for  the  custody  of  an  illegitimate  child  being  thus,  to  my 
mind,  free  from  doubt,  I  proceed  to  inquire  how  they  ought  to 
be  applied  to  the  present  case.  It  has  been  suggested  that  the 
application  for  the  habeas  corpus  was  not  really  made  by  or  on 
behalf  of  the  mother,  that  she  was  merely  put  forward  by  other 
poisons  who  were  desirous  of  seeing  the  child  transferred  from 
Protestant  to  Boman  Catholic  guardianship.  I  will,  therefore, 
state  the  impression  produced  on  my  mind  by  the  evidence 
which  was  given  before  the  Court  below.  That  the  mother  was 
at  one  time  indifferent  whether  the  child  was  brought  up  as  a 
Protestant  or  a  Catholic,  cannot  be  doubted.  The  child  was 
baptized  in  a  Boman  Catholic  chapel  on  the  11th  of  April  1880, 
and  was  again  baptized  as  a  Protestant  on  the  12th  of  November 
1884,  the  mother  herself  taking  the  boy  to  be  so  baptized.  She 
afterwards  caused  him  to  attend  a  Protestant  school  where  he 
remained  until  he  was  received  into  the  institution  founded  by 
the  appellant. 

I  think  it  clear  that  the  present  proceedings  had  their  origin 
in  the  irritation  of  the  mother,  caused  by  a  refusal  to  allow  her 
to  see  her  child,  and  her  inability  to  ascertain  his  exact  where- 
abouts. That  Mrs.  McHugh  was  distressed  at  being  unable  to 
see  or  hear  from  her  son  is  spoken  to  by  witnesses  whose  evidence 
18  above  suspicion.  I  have  no  doubt  that  the  appellant  and 
those  in  charge  of  his  institution  acted  in  perfect  good  faith  in 
the  course  they  took,  nor  am  I  concerned  to  inquire  into  the 
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H.  L.  (E.)    sufficiency  or  otherwise  of  the  reasons  which  led  them  to  refuse 

1891        her  access  to  her  child.    I  am  dealing  only  with  the  motiye 

Babnabso    "v^hich  induced  the  action  taken  by  the  n^other.    It  is^  I  think, 

M  H  OH     iii^^^s^  OieLty  being  irritated  at  access  to  her  child  haying 

been  denied  her,  she  communicated  on  the  subject  with  her 

niece,  Bose  Farrington,  who  was  a  Boman  Catholic,  and  was  by 

her  introduced  to  a  Catholic  priest;  and  I  think  it  probable 

that  Mrs.  McHugh,  haying  been  herself  a  Boman  Catholic, 

was  persuaded  that  she  was  doing  wrong  in  permitting  her 

child,  who  had  been  originally  baptized  as  a  Boman  CathoUc, 

to  be  educated  as  a  Protestant     I  therefore  cannot  regard 

the  application  for  the  habeas  corpus  as  made  otherwise  than 

by  her. 

This  being  so,  the  sole  question  for  determination  appears  to 
me  to  be  whether  it  would  be  prejudicial  to  the  child's  interests 
if  it  were  deliyered  into  the  custody  desired  by  the  mother.  No 
personal  exception  was  taken,  or  indeed  could  be,  to  the  gimrdian 
appointed  by  the  Court,  in  whose  custody  the  child  will  remain 
if  the  wishes  of  the  mother  be  giyen  effect  to.  But  the  result 
will,  no  doubt,  be  to  transfer  its  training  from  Protestant  to 
Boman  Catholic  hands.  Is  that  a  sufficient  reason  for  refusing 
to  accede  to  the  mother's  desire  ?  It  would  be  obyiously  im- 
proper for  the  Courts  to  manifest  ^or  act  upon  any  preference  for 
the  one  religion  oyer  the  other  in  a  case  of  this  kind.  The 
decision  must  be  the  same  as  if  the  application  were  to  transfer 
the  child  from  Boman  Catholic  to  Protestant  guardianship. 
There  may,  perhaps,  be  cases  where,  in  yiew  of  the  age  and  past 
training  of  the  child,  the  Court  might  come  to  the  conclusion 
that  a  transfer  of  it  from  one  religious  institution  to  another 
would  be  so  prejudicial  to  its  interests  as  to  render  it  right  to 
disregard  the  wishes  of  the  parent.  But,  on  a  reyiew  of  all  the 
circumstances  of  this  case,  I  feel  it  impossible  to  hold  that  to 
comply  with  the  wishes  of  the  mother  would  be  so  injurious  to 
the  child  as  to  justify  our  disregarding  them. 

For  these  reasons  I  think  the  judgment  ought  to  be  affirmed. 
I  am  desired  by  my  noble  and  learned  friend  Lord  Field,  who  is 
unable  to  be  present,  to  say  that  he  has  read  the  opinion  I  haye 
just  deliyered  and  entirely  concurs  in  it 
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LoBD  Hannen  : —  H.  L.  (B.) 

My  Lords,  I  have  nothing  to  add  except  that  I  concur.  ^^^ 

Orders  appealed  from  affirmedy  and  appeal  dismissed    ^^^^^ 
mth  costs.  MoHuQH. 

Lords*  Jovmah  30th  July  1891. 

Solicitors  for  appellant :  E.  0.  Nisbet  &  Daw. 
Solicitors  for  respondent :  Leathley  &  WUles. 


[HOUSE  OF  LORDS.] 
DAVID  M'OO WAN Appellant;      h.l.(So.) 

AND  1891 

BAINE  AND  JOHNSTON  and  Othbbs     .     .    Kespondents.     July  27. 

THE  "  NIOBE." 

Insurance  (Marine) — Collinon  Clause — Vessel  under  Tow — Collision  with 
Tug — Construction  of  Policy, 

By  a  policy  of  marine  insurance  the  underwriters  insured  the  ship 
Niobe  from  the  Clyde  (in  tow)  to  Cardiff  ^^  Penarth  while  there  and 
thence  to  Singapore,  and  while  in  port  for  thirty  days  after  arrival ;  and 
agreed  '^  if  the  ship  hereby  insured  shall  come  into  collision  with  any 
other  ship  or  vessel  and  the  insured  shall  in  consequence  thereof  become 
liable  to  pay,  and  shall  pay,  to  the  persons  interested  in  such  other  ship 
or  yessel,  any  sum  or  sums  of  money,"  &c.,  to  pay  the  assured  a  certain 
proportion  of  the  sum  so  paid. 

While  the  Niobe  was  being  towed  to  Cardiff  her  tug  came  into  coUision 
with  and  sank  another  yessd,  whose  owners  recoyered  damages  both  from 
the  Niobe  and  the  tug. 

Li  an  action  by  the  owners  of  the  Niobe  upon  the  policy  against  one  of 
the  underwriters  for  payment  of  his  proportion  of  the  sum  paid  by  such 
owners  on  account  of  the  coUision,  the  underwriter  pleaded  that  under 
the  policy  he  was  only  liable  for  damage  arising  from  collision  with  the 
Niobe : — 

Eeld^  affirming  the  decision  of  the  Court  of  Session  (17  Court  Sess.  Cas. 
4th  Series  (Rettie)  1016)  (Lord  Bramwell  dissenting),  that  the  collision  of 
the  tug  with  the  damaged  vessel  must  be  taken  to  have  been  a  collision  of 
the  Niobe  with  another  vessel  within  the  meaning  of  the  policy,  and  that 
the  underwriters  were  liable. 

Appeal  from  an  interlocutor  (dated  June  20,  1890)  of  the 

Second  Division  of  the  Court  of  Session,  Scotland  (1)  aflSrming 

(1)  17  Court  Sess.  Cas.  4th  Series  (Rettie)  1016. 


Digitized  by  VjOOQIC 


402 


HOUSE  OF  LORDS 


0891] 


1891 


M*OOWAN 

Baine. 

Tm  "NiOBE. 


H.  L.  (So.)  an  interlocutor  dated  5th  February,  1890,  of  the  Lord  Ordi- 
nary (Trayner),  in  an  action  brought  by  Baine  and  Johnston 
and  others,  shipowners,  owners  of  the  sailing  ship  Nicie,  the 
respondents,  against  David  M^Cowan,  the  appellant,  in  which  the 
^  respondents  sought  to  recover  from  the  appellant  £60  lOs.  4i., 
being  the  proportion  alleged  to  be  payable  by  him  as  under- 
writer on  a  policy  of  marine  insurance  dated  the  1st  of  April, 
1887,  by  which  the  respondents  insured  the  ship  "  Niche  from  the 
Clyde  (in  tow)  "  with  the  appellant  and  other  underwriters  for 
the  sum  of  £8000. 

The  facts,  and  the  clause  of  the  policy  of  insurance  in  question, 
are  set  out  in  the  judgments,  and  especially  in  that  of  Lord 
Watson. 


On  appeal, 

June  15.  Finlayy  Q.C.,and  Joseph  Walton^  for  the  appellant:— 

The  question  is  whether  the  collision  with  the  tug  was  a 
collision  with  the  Nidbcy  the  vessel  in  tow,  within  the  meaning  of 
the  policy.  Such  a  question  cannot  depend  on  the  fact  that  the 
Niole  has  been  held  by  the  Admiralty  Court  (1)  to  have  been  to 
blame,  as  well  as  the  tug,  for  the  collision.  If  the  Niobe  by  a  wrong 
manoeuvre  had  caused  two  other  ships  to  collide,  the  damage 
caused  thereby  would  not  be  damage  done  by  collision  with  the 
Niobe.  What  the  underwriters  had  in  view  when  they  signed 
this  policy  was  a  direct  physical  collision  with  the  vessel  Niobe. 

[They  cited  The  Qvdckatep  (2) ;  American  and  The  Syria  (3) ; 
The  Cleadon  (4) ;  The  Independence  (5)  ;  The  Tieanderoga  (6).] 

Sir  B.  E.  Webster,  A.G,,  and  /.  Oorell  Barnes,  Q.C.  (with  them, 
D.  C.  Leek),  for  the  respondents : — 

The  term  "  collision  "  in  this  policy  ought  not  to  be  confined 
to  actual  collision  with  the  ship  insured.  To  constitute  a  collision 
within  the  meaning  of  the  instrument,  there  need  not  be  any 
actual  contact  between  two  vessels ;  for  example,  if  through  the 


(1)  13  P.  D.  65. 

(2)  15  P.  D.  196. 

(3)  Law  Bep.  4  A.  &  E.  at  p.  237 ; 
reversed,  Law  Rep.  6  P.  0. 127. 


(4)  14  Moo.  P.  0.  Oases,  92. 

(5)  14  Moo.  P.  0. 103. 

(6)  Swab.  Ad.  215. 
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fault  of  the  Niobe  another  ship  was  compelled  to  run  ashore  to  H.  L.  (So.) 

avoid  a  collision.    The  cases  are  summed  up  in  Marsden  on  issi 

Collisions  (2nd  ed.),  p.  101.    Secondly,  the  tug  is  employed  by  m*Cowan 

the  tow^  and  it  has  been  held  by  Dr.  Lushington  and  Sir  James  _  ^- 

Hannen  that  tow  and  tu^  are  to  be  considered  as  one  ship.    And  

when  there  is  the  additional  fact  that  the  tug  is  under  control  

of  the  tow,  as  was  the  case  here,  collision  with  the  tug  is  collision 
with  the  tow. 

Firday^  Q.C.,  in  reply,  cited  The  Mary  (1). 
Judgment  after  consideration. 

July  27.    Eabl  of  Selbobne  : — 

My  Lords,  I  cannot  help  thinking  that  in  construing  such  a 
mercantile  contract  as  this,  there  is  as  much  danger  of  error 
in  extreme  literalism  as  in  too  much  latitude ;  and  though  I  do 
not  adopt  the  argument  that  a  contract  of  indemnity  against  the 
consequences  of  collision  can  be  extended  to  a  case  in  which 
there  has  been  no  collision,  but  only  damages  caused  by  measures 
properly  taken  to  avoid  a  collision,  I  think  a  construction  which 
makes  it  cover  all  damages  consequent  upon  an  actual  collision, 
for  which  the  assured  is  liable,  is  more  reasonable  and  more  in 
accordance  with  the  probable  intention  of  the  parties  (if  the 
words  will  bear  it)  than  one  which  does  not. 

In  the  present  case,  the  Valetta  was  sunk  by  an  actual  colli- 
sion, for  which  the  owners  of  the  Niche  have  been  held  liable. 
But  the  impact  which  caused  the  loss  of  the  VcUeUa  was  not 
of  the  hull  of  the  Niobe,  but  of  the  steam-tug  Flying  Serpent, 
which  was  towing  the  Niobe  on  a  part  of  her  insured  voyage, 
described  in  the  pclicy  of  insurance  ^as  "  in  tow  from  the  Clyde 
to  Cardiff  or  Penarth." 

The  words  of  this  contract  are :  "  If  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and  the 
insured  shall,  in  consequence  thereof,  become  liable  to  pay  to  the 
persons  interested  in  such  other  ship  or  vessel,  or  in  the  freight 
thereof,  or  in  the  goods  or  effects  on  board  thereof,  any  sum  or 
sums  of  money,  not  exceeding  the  value  of  the  ship  hereby 
(1)  6  P.  D.  at  pp.  14, 16. 
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H.  I*  (So.)   assured."    If  a  ship  cannot  be  said  to  "  come  into  collision  with 

1891        any  other  ship"  except  by  direct  contact,  causing  damage, 

M<GowAN    between  the  two  hulls  (including!  under  the  term  hull  all  parts 

B^B.      ^^  ^  ship's  structure)  there  was  in  this  case  no  such  contact,  and 

— r     „  the  appellants  ought  to  succeed. 

But  I  cannot  adopt  so  narrow  a  construction  of  those  words.  I 

—  should  hold  them  to  extend  to  cases  in  which  the  injury  was 
caused  by  the  impact,  not  only  of  the  hull  of  the  ship  insured, 
but  of  her  boats  or  steam  launch,  even  if  those  accessories  were 
not  (as  in  this  case)  insured  as  being,  in  effect,  parts  of  the  ship. 
I  should  also  hold  them  to  cover  an  indirect  collision,  through 
the  impact  of  the  ship  insured  upon  another  vessel  or  thing 
capable  of  doing  damage,  which  might  by  such  impact  be  driven 
against  the  ship  suffering  damage.  I  should  take  the  same  view, 
as  against  insurers  in  similar  terms,  of  a  tug  towing  one  or  moie 
barges  (in  which  case  the  barge  owners  would  not  be  liable  for  a 
collision)  if  damage  to  any  vessel  were  caused  by  the  barge  or 
barges  being  driven  against  it  through  the  improper  navigation 
of  the  tug,  although  there  might  have  been  no  impact  of  the  tug 
itself  upon  the  injured  vessel.  And,  after  full  consideration, 
it  seems  to  me  to  be  no  more  than  a  reasonable  extension  of  the 
same  principle  to  include  within  them  such  a  case  as  the 
present. 

Where  a  ship  in  tow  has  control  over,  and  is  answerable  for, 
the  navigation  of  the  tug,  the  two  vessels— each  physically 
attached  to  the  other  for  a  common  operation,  that  of  the  voyage 
of  the  ship  in  tow,  for  which  the  tug  supplies  the  motive  power- 
have  been  said,  by  high  authority,  to  be  for  many  purposes 
properly  regarded  as  one  vessel.  Lord  Eingsdown's  words,  in 
the  case  of  The  Independence  (1),  "were,  that  the  tug  " may,  for 
many  purposes,  be  considered  as  a  part  of  the  ship  to  which  she 
is  attached  " ;  and  he  went  on  to  repeat  the  reason  given  in  the 
earlier  judgment  reported  in  the  same  volume :  The  Gleadon  (2), 
to  which  he  was  also  a  party,  where  it  was  said :  **  The  Cleadcn 
being  in  tow  of  the  tug,  it  is  admitted  she  and  the  tug  must  be 
considered  to  be  one  ship ;  the  motive  power  being  in  the  tog 
and  the  governing  power  in  the  ship  that  was  being  towed."  I 
(1)  14  Moo.  P.  C.  at  p.  ]  15.  (2)  14  Moo.  P.  C.  at  p.  97. 
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think  the  Flying  Serpent  and  the  Niobe  may  be  so  regarded  for    H.  L.  (So.) 
the  purpose  now  in  question.    The  principle  on  which  the  Niobe       1891 
has  been  held  liable  for  the  collision  seems  to  me  to  go  far    m'Oowan 
towards  that  conclusion.    That  the  Niobe  should  be  in  tow  from      ^^^ 
the  Clyde  to  Cardiff  or  Penarth  was,  in  the  present  case,  part  of       — -     ,^ 
the  contract.    I  think  the  construction  ought  to  be  the  same,  so       ^— 

£eff  as  relates  to  that  voyage,  as  if  the  words  in  the  margin  had       

been :  ^'  If  the  ship  insured,  while  in  tow  between  the  Clyde  and 
Cardiff  or  Penarth,  shall  come  into  collision  with  any  other 
Tassel,*'  &c.  If  the  contract  had  been  so  expressed,  I  should 
haye  thought  it  arbitrary  and  not  reasonable  to  exclude  a  colli- 
sion by  the  impact  of  the  tug  during  that  voyage  upon  another 
vessel,  for  the  consequences  of  which  the  owners  of  the  Niobe 
were  liable. 

I  am,  for  these  reasons,  of  opinion  that  the  interlocutors 
appealed  from  are  right,  and  ought  to  be  affirmed. 

Lord  Watson  : — 

My  Lords,  the  Niobe^  a  sailing  ship  belonging  to  the  respon- 
dents, was  covered  by  a  policy  of  insurance  at  and  from  '^  the 
Clyde  (in  tow)  to  Cardiff  —■  Penarth,  while  there,  and  thence  to 
Singapore,  and  while  in  port  for  thirty  days  after  arrival."  Pro- 
Tision  was  made  for  indemnity  against  liabilities  arising  from 
collision  by  a  marginal  clause,  upon  the  construction  of  which 
the  resullr  of  this  appeal  must  depend. 

Whilst  the  Niobe  was  on  her  way  to  Cardiff  in  tow  of  the  Flying 
Serpeni,  her  tug  came  into  collision  with  the  VdleUaf  causing  her 
serious  damage.  The  VdleUa,  after  colliding  with)  the  tug,  also 
came  into  contact  with  the  Niobe,  but  without  receiving  any 
injury.  In  a  sui^  before  the  Admiralty  Court  of  England,  it  was 
decided  by  Lord  Hannen,  that  the  collision  was  due  to  the  fault 
of  the  tug  in  not  porting  her  helm,  in  terms  of  the  regulations, 
and  that  the  Niobe  was  likewise  to  blame,  in  respect  of  her  failure 
to  keep  a  look-out,  and  to  control  the  steerage  of  her  tug.  The 
respondents  have,  in  consequence,  paid  £12,909  odd  to  the 
owners  of  the  VcUetta,  and  they  now  sue  one  of  the  underwriters 
of  the  policy,  for  his  proportion  of  the  sum  which  they  claim 
by  way  of  indemnity. 
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H.  L.  (So.)       The  legal  liability  of  the  Nidbey  and  the  facts  npon  which  it 
1891        rests,  as  these  were  found  by  the  President  of  the  Admiralty 

H'Gow^    Court,  are  matter  of  mutual  admission  in  this  case.    Whether 
^  ^-         the  collision  between  the  Flying  Serpent  and  the  Vaietta  wasU 

^^  collision  within  the  meaning  of  the  marginal  clause  of  the  policy, 

'  is  the  only  subject  of  controversy. 

LwdWatooD.  rjij^^  material  part  of  the  clause  is  in  these  terms :  **  And  it  is 
farther  agreed,  that  if  the  ship  hereby  insured  shall  come  into 
collision  with  any  other  ship  or  vessel,  and  the  insured  shall  in 
consequence  thereof  become  liable  to  pay,  and  shall  pay,  to  the 
persons  interested  in  such  other  ship  or  vessel,  or  in  the  freight 
thereof,  or  in  the  goods  or  effects  on  board  thereof,  any  sum  not 
exceeding  the  value  of  the  ship  hereby  assured,  we  will  severally 
pay  the  assured  such  proportion,"  &c.  Then  follows  a  stipulation 
that,  in  the  same  events,  in  cases  where  the  liability  of  the  ship 
has  been  contested  with  their  consent  in  writing,  the  insurers 
will  also  pay  a  proportion  of  the  expenses  incurred  or  paid  by  the 
insured.  Lastly,  there  is  a  proviso  to  the  effect  that  the  clause 
shall  not  extend  to  any  sum  which  the  assured  may  become 
liable  to  pay  or  shall  pay  '*  in  respect  of  loss  of  life  or  personal 
injury  to  individuals  for  any  cause  whatsoever." 

The  clause  is  certainly  not  conceived  in  the  terms  which  one 
would  have  expected  the  parties  to  employ,  if,  as  the  Attorney- 
Greneral  argued,  it  was  their  intention  to  include  in  the  indemnity 
all  liabilities  arising  from  collision  which  the  Niche  could  possibly 
incur.  The  condition,  which  must  be  purified  before  any  obliga^ 
tion  can  attach  to  the  underwriters,  is  ''that  the  ship  hereby 
insured  shall  come  into  collision  with"  another  ship  or  vesseL 
These  words,  in  their  literal  sense,  import  that  there  must  be 
contact  between  the  Niobe  and  such  other  ship  5r  vessel,  causing 
damage  to  the  latter. 

There  are  many  ways  in  which  a  ship  under  sail  may,  without 
being  herself  in  collision,  become  liable  to  bear  the  whole 
damages  resulting  from  a  collision.  Her  unjustifiable  manoeuvre 
may  occasion  the  colliding  of  two  or  more  vessels,  other  than 
herself,  without  any  blame  on  their  part ;  and,  in  that  case,  the 
offending  ship,  and  she  alone,  is  responsible  for  the  consequences 
of  her  fault.    In  such  a  case  I  should  not  be  prepared  to  hold 


Digitized  by  VjOOQIC 


Thi«Niobb/* 
Loid  Watson. 


A.  a  AND  PBIYT  COUNCIL.  407 

that  the  Niole  had,  in  the  sense  of  the  policy,  "  come  into  colli-    H.  L.  (So.) 
sion  with  "  the  vessels  whom  she  caused  to  collide,  because  there       1891 
wonld  be  no  ground,  in  fact  or  law,  for  the  suggestion  that  the    mk3owan 
Niobe  ought  to  be  identified  with  any  one  of  them.  Bam 

So  &r  as  I  can  discover,  none  of  the  learned  judges  of  the 
C!ourt  of  Session  indicated  an  opinion  that  the  clause  was  so 
expressed  as  to  cover  every  kind  of  liability  for  collision.  They 
based  their  decision  upon  a  special  rule  of  law,  which  has  admit- 
tedly no  application  except  as  between  a  ship  and  her  tug.  They 
held  that  the  identity  which  that  rule  establishes  between  tow 
and  tug  is  so  complete,  that  the  Niobe  herself  must  be  considered 
to  have  come  into  collision  with  the  Valetta  within  the  meaning 
of  the  policy. 

A  sailing  vessel,  and  the  steam-tug  which  has  her  in  tow, 
have  frequently  been  described  by  eminent  judges  as,  for  certain 
purposes,  constituting  *^  one  ship,"  an  expression  which  has  been 
borrowed  by  text-writers,  and  is  familiar  to  persons  conversant 
with  maritime  law.  The  expression  is  figurative,  and  must  not 
be  strained  beyond  the  meaning  which  the  learned  judges  who 
have  employed  it  intended  that  it  should  bear.  As  I  understand 
their  use  of  the  expression,  it  signifies  that  the  ship  and  her  tug 
must  be  regarded  as  identical,  in  so  far  as  the  two  vessels,  with 
their  connecting  tackle,  must  be  navigated  as  if  they  were  one 
ship,  and,  the  motive  power  being  with  the  tug,  must,  in  order 
to  comply  with  the  regulations  for  preventing  collision  at  sea, 
be  steered  and  manoeuvred  as  if  they  formed  a  single  steamship ; 
and  also,  in  so  far  as  the  ship  towed,  when  she  has  (as  in  this 
case)  the  control  of  the  tug,  and  the  duty  of  directing  the  course 
of  the  tug  in  accordance  with  these  regulations,  is  responsible 
for  the  natural  consequences  of  the  tug  being  wrongly  steered, 
through  the  neglect  of  her  officers  or  crew  to  perform  that  duty. 

There  was,  therefore,  a  legal  connection  betwixt  the  Niohe  and 
the  Flying  Serpent  which  could  not  subsist  between  her  and  any 
other  vessel  which  her  fault  might  drive  into  collision  with  a 
stranger  ship.  The  Niobe  was,  in  the  contemplation  of  the  law, 
one  and  the  same  ship  with  the  Flying  Serpent  for  all  purposes 
of  their  joint  navigation  with  a  view  to  avoid  the  risk  of  col- 
lision ;  and  the  fiault  which  led  to  a  collision  between  that  legal 
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H.  L.  (Sa)   composite  and  the  VdleUa  was  admittedly  the  fault,  not  only  of 

1891        the  Flifing  Serpent^  but  of  the  Niohe. 
MOowiK        I  admit  the  force  of  the  appellant's  argument  that  contracts 
BiLora.      ought  to  be  construed  according  to  the  primary  and  natural 
,  meaning  of  the  language  in  which  the  contracting  parties  have 
chosen  to  express  the  terms  of  their  mutual  agreement.    But 
there  are  exceptions  to  the  rule.    One  of  these  is  to  be  found  in 
the  case  where  the  context  affords  an  interpretation  different 
from  the  ordinary  meaning  of  the  words;  and  another  in  the 
case  where  their  conventional  meaning  is  not  the  same  with 
their  legal  sense.    In  the  latter  case,  the  meaning  to  be  attri- 
buted to  the  words  of  the  contract  must  depend  upon  the  con- 
sideration whether^  in  making  it,  the  parties  had  or  had  not  the 
law  in  their  contemplation. 

The  point  thus  raised  appears  to  me  to  be  a  very  narrow  one. 
But,  in  this  case,  the  contracting  parties  are  shipowners  and 
underwriters ;  and  the  clause  in  question  relates  to  possible  legal 
liabilities  of  the  ship  insured,  which  are  entirely  dependent  upon 
the  rules  of  maritime  law.  In  these  circumstances  I  have,  not 
without  some  hesitation,  come  to  the  conclusion  that  they  must 
be  presumed  to  have  known  the  law,  and  to  have  contracted  on 
the  faith  of  it. 

LoBD  Bbamwell  : — 

My  Lords,  in  this  case  the  facts  are  that  the  Niohe  was  insured 
by  the  respondents  with  the  appellants  and  others,  by  a  policy 
in  the  ordinary  form,  from  the  Clyde  (in  tow)  to  Cardiff,  or 
Penarth,  and  thence  to  Singapore.  In  the  margin  of  this  policy 
is  this,  I  believe,  usual  clause :  **  And  it  is  further  agreed  thaty 
if  the  ship  hereby  insured  shall  come  into  collision  with  any 
other  ship  or  vessel,  and  the  insured  in  consequence  thereof 
become  liable  to  pay,  and  shall  pay,  any  money  not  exceeding 
the  value  of  the  ship  hereby  assured,  we  will  severally  pay  the 
assured  such  proportion  of  three-fourths  of  the  sum  so  paid  as 
our  respective  subscriptions  hereto  bear  to  the  value  of  the  ship 
hereby  assured,  or  if  the  value  hereby  declared  amounts  to  a 
larger  sum  than  to  such  declared  value." 

What  happened  was  this :  The  Niche,  in  tow  of  a  tug,  pro- 
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ceeded  on  her  voyage,  and,  by  the  negligence  of  the  tug,  and  of  H.  L.  (So.) 

those  navigating  the  Nidbef  the  tag  came  into  collision  with  the  1891 

VdUttay  and  sank  her.    There  was  a  collision  between  the  Niobe  m<Oowak 

and  the  Valetta^  which  may  be  disregarded,  as  it  did  no  damage,  ^km 

In  very  fact,  therefore,  the  ship  has  not  come  into  collision  with  

TflE^NlOBB.**" 

any  other  ship,  and  the  insured  paid  something  in  consequence        

thereof.    The  insured,  the  respondents,  have  paid  to  the  owners        "^ 

of  the  VcUetta  a  large  sum  of  money  in  consequence  of  the 
damage  to  her,  owing  to  the  conjoint  bad  seamanship  of  the  tug 
and  the  Niobe^  and  this  is  sought  to  be  recovered  in  this  suit 

I  say  then,  in  very  fact,  the  Niobe  did  not  come  into  colli- 
sion with  the  Valetta^  causing  a  liability  in  the  appellant,  and, 
according  to  the  ordinary  primary  meaning  of  the  words  used 
the  case  is  not  within  them.  This  is  agreed.  But  it  is  said  that 
for  some  reason  the  primary  and  natural  meaning  of  the  words  is 
to  be  extended ;  and  that  we  should  hold  that  there  was  a  collision 
where  there  was  none.  I  am  at  a  loss  to  see  why.  I  think  an 
Act  of  Parliament,  an  agreement,  or  other  authoritative  docu- 
ment, ought  never  to  be  dealt  with  in  this  way,  unless  for  a 
cause  amounting  to  a  necessity,  or  approaching  to  it  It  is  to  be 
remembered  that  the  authors  of  the  document  could  always  have 
put  in  the  necessary  words  if  they  had  thought  fit  If  they  did 
not  it  was  either  because  they  thought  of  the  matter  and  would 
not,  or  because  they  did  not  think  of  the  matter.  In  neither 
case  ought  the  Court  to  do  it.  In  the  first  case,  it  would  be  to 
make  a  provision  opposed  to  the  intention  of  the  framers  of  the 
document;  in  the  other  case,  to  make  a  provision  not  in  the 
contemplation  of  those  framers.  Take  this  very  case.  Can 
any  one  say  that,  if  the  assured  had  required  the  insurers  to 
agree  to  be  liable  for  a  collision  by  the  tug  (and  be  it  remem- 
bered that  it  is  mentioned  the  Niobe  was  to  be  towed  to  Cardiff), 
I  say  if  such  a  requirement  had  been  made,  can  any  one  say 
that  the  insurers  would  have  agreed  to  it  without  an  increase  of 
premium :  a  liability  for  any  towing  till  the  voyage  to  Singapore 
was  over  ?  Suppose  a  suit  to  reform  the  document  by  making 
the  insurers  liable  for  collisions  by  the  tug,  could  it  have  suc- 
ceeded? 

Let  me  examine  the  reasons  given  for  adding  to  or  altering 
Vol.  I.  1891.  3  ♦     2  E 
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H.  L.  (Sc.)   the  meaning  of  the  words  used.    The  Lord  Ordinary  says  if  the 

1891       Collision  danse  is  read  in  the  strictest  manner  he  wonld  be  of 

M*Ck)WAN    opinion  that  the  defender  was  not  liable,  but  he  thinks  it  admits 

BAon       ^^  being  read  in  a  broader  and  more  oomprehensiye  sense.     The 

«,    "TT     „  superlative  "  strictest "  is  a  diflScult  word  to  deal  with.    Is  it  to 

—  be  read  m  a  way  not  strict ;    if  so,  how  far  short  of  it  ?    His 

*  Lordship  gives  his  reasons;  he  says:  "The  risk  they  wished 

and  had  an  interest  to  cover  was  liability  arising  from  collision 
for  which  as  owners  of  that  particular  ship,  they  might  be 
liable."  "  That  the  defender  knew  they  wished  to  cover  it,  and 
it  may  fairly  be  presumed  that  the  clause  was  intended  to  cover 
that  particular  risk."  I  respectfully  ask  where  is  the  evidence 
that  they  wished  to  cover  any  risk  of  collision  beyond  what 
they  have  expressed,  or  that  the  defender  knew  the  pursuers  so 
wished  ?  I  firmly  believe  that  if  the  truth  were  known,  neither 
party  had  it  in  mind ;  and  I  repeat,  I  am  by  no  means  sure  it 
would  have  been  included  for  the  same  premium.  The  Lord 
Justice  Clerk  says :  "  In  certain  circumstances  the  vessel  is 
looked  upon  as  being  part  of  the  tug,  and  the  real  question  here 
is  whether  that  view  applies  to  such  a  case  as  this.  I  think  it 
would  have  been  far  better  if  the  policy  had  been  more  clearly 
expressed."  With  submission,  that  should  be  not  "  more  clearly  " 
but  differently  expressed.  Nothing  can  be  clearer  than  it  is. 
It  is  said  that  to  hold  as  I  do  is  a  "  narrow  construction."  I 
respectfully  deny  it.  I  do  not  construe  the  words.  I  simply 
read  them  as  I  should  "twice  two  are  four."  '^  Narrate  "I 
Well,  if  too  narrow  is  wrong  so  is  too  wide,  which,  to  my  mind, 
the  construction,  (for  it  is  a  construction),  I  object  to,  is.  His 
Lordship  came  to  the  conclusion  for  the  pursuer  not  without 
hesitation.  Lord  Young  says  the  collision  was  just  the  sort  of 
ooUision  the  possibility  of  which  was  contemplated  by  both 
sides.  I  should  suppose,  then,  he  does  not  agree  with  the  Lord 
Justice  Clerk,  that  it  would  have  been  far  better  if  more  clearly 
expressed.  Lord  Butherfurd  Clark  doubts  if  the  pursuer  is 
right.    Lord  Lee  agrees  with  the  Lord  Ordinary. 

It  is  said  that  the  Niole  was,  in  the  contemplation  of  the  law, 
one  and  the  same  ship  with  the  Flying  Serpent  for  all  purposes 
•of  their  joint  navigation  with  a  view  to  avoid  the  risk  of  collision. 
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I  respectfully  deny  it.    I  deny  that  it  is  an  intendment  of  the    H.  L.  (So.) 
law.    The  law  does  not  contemplate  anything  like  it.    A  most       isoi 
distinguished  lawyer.  Lord  Eingsdown,  did  once  use  the  un-    m'Cowan 
fortunate  metaphor,  (judges  ought  to  be  yery  careful  about  using 
such  expressions),  that  ^'the  tug  may  for  many  purposes  be 
considered  as  a  part  of  the  ship  to  which  she  is  attached.''    He        — 
says  "  for  many  purposes,"  not  all.     He  does  not  say  that  it  is  to    **   J^^® 
be  so  considered  that  the  plain  words  of  a  contract  are  to  be 
misinterpreted.    Had  he  foreseen  what  use  would  be  made  of 
his  words  he  would  not  have  used  them.     These  two  shall  be 
one.    And  it  is  said  that  the  parties  to  this  suit  knew  all  about 
this,  and  contracted  on  the  footing  of  it. 

Now,  my  Lords,  this  seems  to  me  to  be  a  case  (too  common) 
in  which  there  is  a  tendency  tp  depart  from  the  natural  primary 
meaning  of  words,  and  add  to  or  take  from  them — to  hold  that 
constmctiTely  words  mean  something  different  from  what  they 
6ay.  It  introduces  uncertainty.  No  case  is  desperate  when 
plain  words  may  be  disregarded.  I  deprecate  this  in  all  cases. 
In  this  particular  one  I  beUeve  it  will  be  attended  with  at  least 
this  injustice,  that  the  parties  did  not  contemplate  the  case  that 
has  occurred,  and  perhaps  would  hare  raised  the  premium  if 
they  had.  That  they  did  not  contemplate  it  I  infer  from  the 
words  they  used.  Ingenious  cases  were  put  in  which  there 
might  be  damage  by  collision  with  the  Niobe  without  her 
touching  the  vessel  damaged,  as  where  she  pushed  an  inter- 
mediate vessel  against  that  damaged.  I  have  no  doubt  that 
ingenuity  might  suggest  many  difficult  cases.  I  content  myself 
with  dealing  with  the  present,  where  the  ship  did  not  in  any 
-sense  come  into  collision  with  any  other  ship  and  cause  damage. 
I  think  the  judgment  should  be  reversed,  but  I  suppose  I  must 
be  in  the  wrong,  because  four  judges  of  the  Court  of  Session 
have  held  differently,  and  three  of  your  Lordships,  I  know,  will 
hold  differently. 

liOBD  MOBBIS : — 

My  Lords,  in  my  opinion  the  contract  must  be  construed  as 
an  insurance  against  risk  or  liability  for  payment  by  collision  to 
be  incurred  by  the  Nidbe  while  in  tow.    What  the  owners  were 

3  2  E  2 
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H.  L.  (8a)  bargaining  for  was  indemnity  against  loss  or  payment  which  the 
1891        Niobe  might  inair  while  being  towed.    I  consider  the  tog  part 

M*CowAN  of  the  apparatus  for  moying  the  ship  Niches  and  that  a  collision 
Baj'ne.      ^y  ^®  *^K  while  so  towing  the  Niclbe  was  a  collision  of  the  JVtole 

—  „  within  the  meaning  of  the    marginal  clanse  of  the  policy  j 

—  consequently  that  the  judgment  of  the  Court  of  Session  should 
be  affirmed. 

Interlocutors  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lords'  Journals  27th  July  1891. 

Agents  for  appellant :  WaUons,  Johnson  &  Bvhb  for  J,  &  X 
Ross,  W.8.,  Edinburgh. 

Agents  for  respondents :  Lowless  dk  Co.  for  Wd>ster,  WiU  & 
Bitehie,  S.8.C.,  Edinburgh. 


[HOUSE  OF  LORDS.] 
H. L. (So,)  CLARKE,  Mrs.  (Paoteb) Appellant; 

July  21.     rpHjj     CARFIN     COAL    COMPANY     and)^ 
—              ^  vRespondekts. 

Othebs j 

Bqparation — Parent  and  ChUd-— Title  to  sue  for  Death  of  lUegiHmate  CkUd 
Emphyert^  Liability  Act  (43  A  44  Vict.  e.  42). 

The  parent  of  an  illegitimate  child  has,  by  the  law  of  Scotland»  no  right 
of  action  against  a  person  whose  negligence  has  caused  its  death. 

Samson  y.  Davie  (14  Ck)urt  Sees.  Gas.  4th  Series  (Rettie)  113)  dissented 
from. 

A.PPEAL  from  a  decision  of  the  Second  Division  of  the  Court 
of  Session,  Scotland  (1),  which  followed  the  similar  case  of 
Weir  V.  CoUness  Iron  Company  (1),  decided  by  the  same  Division, 
16th  March,  1889. 

Mrs.  Susan  Clarke,  the  appellant,  raised  this  action  in  the 
Sheriff  Conrt  of  Lanarkshire,  claiming  from  the  Carfin  Coal 
Company,  the  respondents,  £500  damages  in  respect  of  her  son's 

(1)  16  Court  Sess.  Osa.  4th  Series  (Rettie)  614^. 
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death  through  their  default     She  pleaded  the  Employers'  Lia-    H.  L.  (So.) 
bility  Act  (43  &  44  Vict.  c.  42).    The  son  was  fourteen  years  of  age        i89i 
4uid  illegitimate.    At  the  time  of  his  death  he  was  earning  128.      clarkb 
«  week,  which  went  to  support  the  appellant  and  her  fSunily.  carpimCoal 
The  respondents,  who  did  not  otherwise  dispute  the  appellant's    Company. 
<case,  pleaded  that  she  had  no  title  to  sue,  her  child  being 
illegitimate.    The  sheriff-substitute,  on  the  6th  of  May,  1890, 
haying  heard  the  admission  of  the  appellant  that  the  deceased 
was  illegitimate,  sustained  the  respondents'  plea,  and  assoilzied 
4liem  £rom  the  conclusions  of  the  action.    This  judgment  was 
adhered  to  by  the  Second  Division  on  the  31st  of  May,  1890. 
Their  Lordships  gaye  no  opinion,  as  the  point  had  previously 
Jbeen  decided  by  them  in  Weir  v.  OoUness  Iron  Company  (1),  on 
ihe  16th  of  March,  1889. 

Weirds  Case  (1)  had  also  been  brought  up  on  appeal  to  this 
Jiouse. 

The  question  was  one  of  Scotch  law,  as  in  England  the  only 
daim  that  exists  for  loss  through  a  relative's  death  by  fault  is 
limited  to  the  cases  provided  for  by  Lord  Campbell's  Act  (9  &  10 
Tict  c  98 ;  27  &  28  Vict  c.  95). 

On  appeal, 

July  2,  3.  Bhind  and  Ba<tter  (of  the  Scotch  Bar)  (with  them 
F.  R  WBraUh\  for  the  appellant  :— 

The  decision  in  Samson  v.  Bavie  (2)  is  sound.  Lord  7oung, 
who  dissented  in  that  case,  necessarily  came  to  the  consideration 
of  Weir  v.  CoUness  Iron  Company  (1),  in  which  he  delivered  the 
f>rincipal  judgment,  with  a  somewhat  prejudiced  mind.  The 
text  writers  on  the  law  of  Scotland  are  unanimous  in  holding 
4;hat  a  bastard  child  is  bound  to  support  its  indigent  mother : 
Bankton,  1,  6, 18  and  20 ;  Stair,  1,  5,  8  and  9 ;  Erskine,  1,  6,  56 ; 
Hume's  Lectures;  Fraser  on  Parent  and  Child,  2nd  ed.  p.  127. 
JSee  also  the  Boman  Law  Digest,  xxv.  3,  5,  sub-s.  4 ;  Barclays,  in 
Ids  Digest,  4th  ed.  25,  says :  '^  The  mutual  obligation  of  alimony 
exists  between  the  mother  and  the  bastard  child."    Lord  Neaves 

(1)  16  Court  SesB.  Cas.  4tli  Series  (2)  14  Court  Sess.  Cas.  4tli  Series 
<Rettie)  614.  (Rettie)  113. 
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H.  L.  (Sc.)    said,  in  Buie  v.  Stevens  (1),  "  An  action  of  filiation  is  not  an 

1891        action  of  aliment.     It  is  an  action  of  debt  between  the  parents^ 

Clabee      concluding  that  the  defender  shall  relieye  the  pnrsner  in  part 

OabfinCoal  ^^  *^**  support  which  she  is  bound  to  give  to  her  child."    This 

.Company,     obligation  is  not  limited  to  any  period,  but  continues  so  long  as 

the  child  is  unable  to  support  itself,  although  the  incapacity 

should  last  during  the  whole  of  its  life  :  Finlayson  v.  Oomh  (2) ; 

Anderson  v.  Heritors  and  Kirk  Session  of  Lauder  (3). 

[Lord  Watson:  Those  cases  refer  to  pupil  children,  and 
Anderson^ s  Case  was  where  the  bastard  child  was  never  able  to 
shift  for  itself,  and  therefore  never  emancipated.] 

The  test  put  by  the  Lord  President  Inglis,  in  Eisten  v.  NorOi 
British  Railway  Company  (4),  was  nearness  of  relationship^  and 
there  can  be  no  doubt  of  the  nearness  of  the  relationship  of  the 
mother.  In  Benton  v.  North  British  Railway  Company  (5),  Lord 
Jerviswoode  decided  that  the  mother  of  an  illegitimate  child 
had  a  title  to  maintain  an  action  of  damages  for  his  death.  All 
the  decisions  in  the  Sheriff's  Courts  from  Inspector  of'Forgue  v. 
Buncan^  in  1851  (6),  hold  that  a  bastard  is  liable  to  support  his 
mother. 

J.  J.  CooTc  (of  the  Scotch  Bar),  for  the  respondents : — 

Under  the  common  law  of  Scotland  the  appellant  has  no  right 
of  action. 

[Eabl  of  Selbobne:  Before  Lord  Campbell's  Act  no  such 
action  as  this  could  be  brought  in  England,  and  therefore  English 
cases  need  not  be  referred  to,  as  they  depend  on  statutory  law.] 

While  the  common  law  of  Scotland  recognizes  the  right,  in 
certain  instances,  of  one  person  to  recover  damages  in  con- 
sequence of  the  death  of  another,  that  right  is  restrained  within 
narrow  limits.  It  applies  to  the  cases  of  parents  and  children, 
husbands  and  wives,  but  it  does  not  apply  to  the  case  of 
collaterals,  even  to  those  most  closely  related,  brothers  and 

(1)  2  Court  SesB.  Cas.  3rd  Series  (4)  8  Court  Sess.  Cas.  3rd  Series 
(Macpherson),  at  p.  223.  (Macpheraon)  980. 

(2)  July  7, 1809  j  15  Fac.  CoU.  400.  (5)  6  Scotch  L.  R.  266. 

(3)  March  11, 1848 ;  10  Court  Sess.  (6)  1  Sheriff  Court,  Bee  194. 
Cas.  2nd  Series  (Dunlop)  960. 
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sisters :  Oreenhom  v.  Addie  (1)  ;  Eisten  v.  North  British  Railway  H.  L.  (So.) 
Company  (2).  In  the  latter  case^  the  Lord  President  Inglis  1891 
based  the  right  on  two  grounds — ^nearness  of  relationship  between  clabke 
the  claimant  and  the  deceased,  and  the  existence  during  life  of  q,^^^  cq^j, 
a  mutual  obligation  of  support  in  case  of  necessity  between  them.  Company. 
Neither  of  these  grounds  is  applicable  in  the  case  of  an  illegiti- 
mate child  and  either  of  his  parents — not  even  the  mother — ^for 
the  relationship  must  be  not  merely  natural^  but  lawful  and 
legal  relationship.  The  appellant  seeks  to  put  a  bastard  child 
in  the  position  of  a  legitimate  child ;  but  the  law,  while  not 
disputing  the  natural  relationship  between  a  bastard  and  his 
mother,  draws  a  wide  distinction  between  the  different  results  of 
the  relationship.  The  bastard  child  has  no  right  of  succession, 
and  in  the  case  of  a  bequest  is  treated  as  a  stranger.  Even  as 
to  the  obligation  of  support  from  the  parent,  the  rights  are  yery 
different.  In  the  case  of  a  bastard,  all  the  parent  is  bound  to 
provide  is  relief  from  actual  want ;  but,  in  the  case  of  a  lawful 
child,  the  amount  of  aliment  depends  on  the  station  in  life  of 
the  parties :  Foulis  v.  Fairbaim  (3).  Further,  in  the  case  of  a 
bastard  child,  the  obligation  to  aliment  is  not  mutual,  and  such 
a  child  is  not  bound  to  aliment  its  mother.  The  only  case 
which  decided  the  contrary  was  Samson  v.  Bavie  (4),  and  there 
the  illegitimate  son  was  sued  for  a  pauper's  allowance;  and, 
assuming  he  was  dead,  she  lost  nothing.  Therefore,  that  case,  if 
good  law,  does  not  bear  on  such  a  claim  as  made  here.  But,  in 
the  opinion  of  Lord  Young,  that  case  cannot  stand  (5). 

Ehind,  in  reply,  cited  Wilson  v.  Todds  (6). 

Reginald  Brown^  for  the  respondents  in  Weir  v.  Coltness  Iron 

(1)  17  Court  Sess.  Cas.  2nd  Series       Weir  v.  Coltness  Iran  Company  that 
(Dunlop)  860.  Samson  v.  Bavie  had  been  brought  up 

(2)  8  Court  Ses8.  Cas.  3rd  Series      on  appeal,  and  the  parties  settled  the 
(Macpherson)  980.  case  on  the  footing  that  the  judgment 

(3)  14  Court  Sess.  Cas.  4ih  Series      should  be  held  as  reversed  with  costs. 
(Bettie)  1088.  An   entry   appears    on    the   Lords^ 

(4)  14  Court  Sess.  Cas.  4th  Series      Journals,  vol.  czix.  p.  62,  that  such 
(Bettie)  113.  an  appeal  had  been  lodged,  but  there 

(6)  16  Court  Bess.  Cas.  4th  Series      is  no  entry  of  any  further  proceedings. 
(Bettie)  614.    Lord  Toung  stated  in         (6)  3  Scotch  L.  B.  192. 
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H.  L.  (Sa)   Company,  asked  that,  should  the  opinion  of  the  House  be  adyeise 
1891        to  the  respondents,  judgment  should   be  suspended  until  the 
n^^w      appeal  of  Weir  had  been  heard. 

July  27.    LoBD  Watson  : — 

My  Lords,  this  action  was  brought  by  the  appellant  before 
the  Sheriff  Court  of  Lanarkshire,  for  recoyery  of  damages  from 
the  respondent  company,  upon  the  allegation  that  the  death  of 
her  illegitimate  son,  a  boy  between  fourteen  and  fifteen  years 
of  age,  had  been  occasioned  by  their  fault;  and  that  she  had  in 
consequence  suffered  great  sorrow  and  anguish,  and  had  also 
been  deprived  of  the  assistance  of  her  son  in  supporting  herself 
and  her  family. 

The  sheriff-substitute  assoilzied  the  respondents,  upon  the 
ground  that,  by  the  law  of  Scotland,  an  action  of  solatium  and 
damages  will  not  lie,  at  the  instance  of  a  natural  mother,  for 
the  death  of  her  bastard  child ;  and  his  interlocutor  ¥ras, 
on  appeal,  affirmed  by  the  Second  Diyision  of  the  Court  of 
Session.  No  opinions  were  deliyered  at  the  adyising  of  the  case, 
which  their  Lordships  held  to  be  directly  ruled  by  the  preyious 
judgment  of  the  same  Diyision,  in  Weir  y.  Cdtness  Iron  Company y 
Limited  (1),  which  is  practically  the  judgment  submitted  to 
reyiew  in  this  appeal. 

In  the  Courts  below,  as  well  as  at  the  Bar  of  the  House,  the 
appellant  relied  upon  the  existence  of  a  continuing  and  reciprocal 
obligation  between  a  natural  mother  and  her  illegitimate  child 
to  aliment  each  other  when  necessary,  which  was  recently 
affirmed  and  given  effect  to  by  the  Second  Diyision  in  8am$on 
v.  Dame  (2).  In  that  case  a  bastard  forty  years  of  age,  who  had 
not  seen  his  mother  since  he  was  of  tender  years,  except  on  two 
occasions,  when  he  did  not  know  that  she  was  his  parent,  was,  at 
the  instance  of  an  inspector  of  poor,  ordained  to  relieve  the 
parochial  board  of  the  burden  of  her  maintenance.  Lord  Young 
strongly  dissented  from  the  decision,  the  majority  in  favour  of  it 

(1)  16  Court  Bess.  Gas.  4th  Series  (2)  14  Court  Sess.  Cas.  4tli  Series 
(Rettie)  614.  (Rettie)  113. 
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heing  the  Lord  Justice  Clerk  (Lord  Moncreifif),  the  late  Lord    H.  L.  (Sc.) 
€raighill,  and  Lord  Eutherfurd  Clark.  1891 

Starting  from  that  decision  the  appellant  maintained  that  the  olabks 
law  allows  an  action  of  solatium  and  damages  to  the  parent  of  (j^^^^  qq^^ 
«  legitimate  child  against  the  person  whose  negligence  has  OoittAKY. 
K^tnsed  its  death,  by  reason  of  there  having  existed,  between  the  lm*  wawon. 
pursuer  and  the  deceased,  in  the  first  place,  near  relationship  in 
blood,  and,  in  the  second  place,  a  mutual  obligation  of  support 
arising  out  of  that  relationship.  It  was  conceded  that  there  is  no 
legal  relationship  between  a  bastard  and  its  parent ;  but  it  was 
.argued  that,  inasmuch  as  the  law  considers  the  natural  tie  which 
-connects  them  to  be  so  intimate  as  to  give  rise  to  a  reciprocal 
•duty  of  maintenance  which  it  will  enforce,  they  are  within  the 
principle  which  gives  a  right  of  action  to  persons  legitimately 
connected  in  the  same  degree.  On  this  point  reference  was 
made  to  Eisten  v.  North  British  Baihmy  Company  (1),  where  the 
Court  dismissed  an  action  by  two  sisters  for  reparation  in  respect 
^f  the  death  of  a  brother  upon  whom  they  were  dependent ;  the 
main  ground  of  the  decision  being  that  the  law  imposed  no 
obligation  of  support  upon  their  brother.  The  Lord  President 
^LigUs)  in  that  case  (1)  said :  ^'  It  cannot  be  disputed  that 
liitherto,  in  our  law,no  such  derivative  claim  has  been  sustained, 
-except  when  arising  from  the  relation  of  husband  and  wife,  or 
of  parent  and  child ;  and,  on  the  other  hand,  it  is  true  that,  in 
the  law  of  Scotland,  differing  in  that  respect  from  some  other 
systems  of  jurisprudence,  a  claim  of  this  kind  is  sustained  at  the 
instance  of  a  wife  for  the  death  of  a  husband,  a  husband  for  the 
death  of  his  wife,  a  parent  for  the  death  of  his  child,  and  a 
•child  for  the  death  of  his  parent,  when  the  death  has  been 
caused  by  delict  or  culpa.  And  it  is  equally  true  that  this 
-claim  may  be  maintained,  although  the  party  rabing  the  action 
<iannot  qualify  any  direct  pecuniary  loss  by  the  death  of  the 
^relative.  It  appears  to  me  that  the  true  foundation  of  this  claim 
is  partly  nearness  of  relationship  between  the  deceased  and  the 
^rson  claiming  on  account  of  the  death,  and  partly  the  exis- 
tence during  life,  as  between  the  deceased  and  the  claimant,  of 
.a  mutual  obligation  of  support  in  case  of  necessity.  On  these 
(1)  8  Court  Se88.  Cas.  drd  Series  (Macpherson)  980. 
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H.  L.  (So.)   two  considerations  in  combination  our  law  has  held  that  persons 

1891        standing  in  one  of  these  relations  to  the  deceased  may  sue  an  action 

Clabkb      lil^e  this  for  solatium,  when  he  can  qualify  no  real  damage,  and 

Oabito  Coal  ^^^  pecuniary  loss  in  addition,  when  such  loss  can  be  proved." 

Company.        In  JYeir  v.  GoUness  Iron  Company,  Limited  (1),  all  the  learned 

Lord  wataon.  judgos  wcro  of  opiuiou  that  if  the  decision  in  Samson  v.  Davie  (2), 

in  which  two  of  their  number  (Lords  Young  and  Butherfurd 

Clark)  had  taken  part,  were  regarded  as  condusiye  of  the  case 

before  them,  it  would  be  necessary  to  hear  further  argument,  and 

probably  to  consult  the  other  judges.  They  did  not  find  it  necessary 

to  adopt  that  course,  and  proceeded  to  dispose  of  the  case  upon  the 

assumption  that  Samson  y.  Davie  (2)  was  well  decided.     Shortly 

stated,  their  ground  of  decision  was  that  such  an  action,  at  the 

instance  of  a  natural  peurent,  was  unknown  to  the  law ;  and  that 

it  was  for  the  legislature,  and  not  for  the  Court,  to  determine 

whether  a  remedy  ought  to  be  given  to  a  person  in  the  position 

of  the  pursuer. 

I  concur  in  the  reasons  assigned  by  the  learned  judges  for 
their  decision.  As  matter  of  fact,  it  cannot  be  disputed  that, 
although  for  a  century  past  actions  for  solatium  and  damages 
hare  been  sustained  at  the  instance  of  husband,  wife,  or  legitimate 
child,  in  respect  of  the  death  of  a  spouse,  a  child,  or  a  parent,  a 
similar  action  at  the  instance  of  a  natural  parent  or  child  had 
never  (with  one  exception,  which  appears  to  me  to  be  of  no 
moment)  been  heard  of  in  the  law  of  Scotland.  In  my  opinion, 
the  rule  which  admits  the  former  class  of  suits  does  not  rest  upon 
any  definite  principle,  capable  of  extension  to  other  cases  which 
may  seem  to  be  analogous ;  but  constitutes  an  arbitrary  exception 
from  the  general  law  which  excludes  all  such  actions,  founded  in 
inveterate  custom,  and  having  no  other  ratio  to  support  it.  I 
venture  to  think  that  the  Lord  President  in  Eisten  v.  Niirik 
British  Bailway  Company  (3)  did  not  mean  to  suggest  that  the 
rule  (or  rather  the  exception)  was  capable  of  being  extended  to 
cases  other  than  those  in  which  it  had  already  been  received.  To 
my  mind,  it  is  evident  that  by  '^  nearness  of  relationship "  his 

(1)  16  Court  S68B.  Cas.  4th  Series  (2)  U  Court  Sess.  Cas.  4th  Series 
(Rettie)  614.  (Rettie)  113. 

(3)  8  Court  Sess.  Cas.  3rd  Series  (Macpherson)  980. 
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lordship  meant  legal  relationship  ;  because    he  treats  as   an   H.  L.  (Sa) 
essential  element  of  the  pursuer's  claim  the  right  to  demand       1891 
solatium,  which  is  a  right  to  reparation  for  disruption  of  the     Glabkb 
family  tie,  and  therefore  impossible  in  the  case  of  natural  parent  qj^^^  qoal 
and  child  ;  and  also  because  his  lordship  subsequently  describes     Compamy. 
the  connection  between  a  bastard  and  his  putative  father  as  LordWauon. 
"one  which  the  law  cannot  recognise." 

The  solitary  exception  to  which  I  have  referred  is  the  judg- 
ment of  a  Lord  Ordinary  (Jerviswoode)  in  1867  (1),  sustaining 
the  competency  of  an  action  of  this  kind  by  a  bastard's  mother. 
The  case  has  not  been  traced  fEirther,  and  it  does  not,  in  my 
opinion,  constitute  a  precedent  of  any  value.  In  his  note,  as 
reported,  the  learned  judge  is  represented  as  having  said  that  on 
the  merits  of  the  case. he  did  not  entertain  any  serious  doubt. 
The  rest  of  the  note  does  not  suggest  that  any  of  the  real 
difficulties  which  beset  the  question  had  been  brought  before  his 
Lordship,  who  presumably  gave  judgment  on  the  footing  that 
there  was  no  mutual  obligation  of  support  between  the  pursuer 
and  the  deceased.  That  such  mutuality  exists  was  admittedly 
not  decided  by  the  Court  of  Session  until  1886,  in  Samson  v. 
Davie  (2),  which  appears  to  have  led  to  Weir  v.  OoUness  Iran 
Company,  Limited  (3),  and  the  present  case. 

Although  I  have,  for  the  reasons  already  stated,  come  to  the 
conclusion  that  the  decision  of  the  Court  below  is  right  in  law, 
I  imderstand  some  of  your  Lordships  to  be  of  opinion  that  these 
reasons  afford  a  narrow,  if  not  an  insufficient,  ground  for  affirming 
tile  interlocutors  under  appeal.  I  have,  in  these  circumstances, 
thought  it  right,  with  the  aid  of  the  arguments  and  of  the 
authorities  which  were  submitted  to  us,  to  examine  the  judgment 
of  the  Court  of  Session  in  Samson  v.  Davie  (2),  which  has  not 
been  brought  under  appeal.  If  that  decision  be  not  accepted  as 
a  correct  exposition  of  the  law,  the  case  of  the  appellant,  upon 
her  own  argument,  must  necessarily  fail. 

By  the  law  of  Scotland  there  are  certain  disabilities  attached 
to  the  condition  of  bastardy,  as  to  which  there  can  be  no  room 

(1)  6  Scotch  L.  B.  256.  (3)  16  Court  Seas.  Cas.  4th  Series 

(2)  14  Court  Sc88.  Cas.  4th  Series      (Rettie)  614. 
(Rettie)  113. 
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H.  L.  (So.)   for  dispute.    To  borrow  language  used  by  the  Scottish  Bench 

1891        in  the  year  1692,  bastards  are  regarded  as  ^^  unlawful  prodnc- 

-glarke      tions  *'  which  "  are  not  to  be  encouraged  "  (vide  Ker  v.  TvAon  of 

<jabfin  Coal  ^o^^^<^  (I))-    Unless  legitimated  by  the  subsequent  marriage  of 

Company,    y g  parents,  the  bastard  has  no  place  in  the  family  of  either.    In 

Loid  Watson,    intcstacy,  he  has  no  right  of  succession  to  them  in  heritage  or  in 

moveables,  and  he  cannot  inherit  from  any  one  through  them. 

Should  his  parents  bequeath  property  to  him,  he  must  pay  the 

highest  rate  of  succession  or  legacy  duty,  as  the  case  may  be,  not 

because  the  legislature  has  so  prescribed,  but  because  he  is  in 

the  eye  of  the  common  law  a  stranger  to  them  in  blood. 

It  humbly  appears  to  me  that  to  impose  upon  illegitimate 
children,  to  whom  the  law  denies  the  status  of  blood-relationship 
and  all  rights  of  succession,  a  liability  to  maintain  parents  who, 
in  the  most  charitable  view,  have  done  them  a  great  wrong, 
would  be  harsh  and  inequitable ;  and  I  am  of  opinion  that  no 
such  rule  ought  to  be  enforced  unless  it  is  shewn  to  have  been 
firmly  established  in  the  law  of  Scotland.  It  was,  no  doubt,  held 
to  be  established  in  Samson  v.  Davie  (2) ;  but  it  is  not  withont 
significance  that  Lord  Moncreiff,  one  of  the  majority,  said  in 
giving  judgment :  '^  It  is  true  there  is  a  paucity  of  authority. 
But  there  are  some  cases  and  dicta"  (3).  An  examination  of 
-the  books  has  satisfied  me  that  the  dearth  of  authorities,  tending 
to  support  the  rule,  is  even  greater  than  the  language  of  the 
noble  and  learned  lord  would  seem  to  indicate. 

Before  adverting  to  the  authorities  there  are  two  expressions 
upon  which  I  desire  to  remark,  which  have  been  frequently  used 
by  Scotch  judges  in  bastardy  cases  and  by  text-writers,  one  of 
which  appears  to  me  to  have  been  sometimes  employed  in  a  way 
calculated  to  mislead.  It  has  often  been  laid  down  that  a 
bastard  is  filius  nullius.  Of  that  expression  it  is  sufficient  to 
^ay,  that  it  is  as  true  in  a  legal  as  it  is  untrue  in  a  natural  sense. 
Again,  it  has  been  said  that  a  bastard  has  a  mother  but  no  &ther. 
The  phrase  is  unobjectionable  so  long  as  it  only  meant  to  express 
the  obvioas  &ct  that  the  maternity  of  a  bastard  is,  comparatively 

(1)  Mor.  Diet  1363.  (3)  14  Court  Sees.  Cas.  4th  Series 

(2)  14  Court  Sess.  Cas.  4th  Series      (Rettie)  at  p.  120. 
(Rettie)  113. 
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speaking,  a  matter  of  certainty,  whereas  its  paternity  may  be  H.  L.  (Sa) 
matter  of  doubt,  and,  in  some  cases,  the  father  may  never  be        i^ 
identified.    It  becomes,  in  my  opinion,  mischievous  when  it  is      Clarke 
used  to  convey  the  suggestion  that,  after  the  father  has  been  cabfin  Coal 
ascertained,  by  admission,  or  by  judicial  proof,  the  natural  tie     Com^^- 
which  connects  him  with  the  child  is  more  slender  and  less   ^oviw^n, 
enduring  than  that  which  binds  the  child  to  its  mother.    There 
is  no  principle  of  natural  law  which  can  justify  such  a  distinction ; 
and,  beyond  a  few  loose  dicta,  I  can  find  no  authority  for  it  in 
the  law  of  Scotland. 

Lord  Stair,  whose  Institutions  were  first  published  in  1693, 
treats  (I.  Y.  8  and  9)  of  the  duty  of  legitimate  children  to  relieve 
the  wants  of  their  necessitous  parents  according  to  their  ability — 
a  duty  which  he  traces  to  the  law  of  nature,  and  to  a  remunera- 
tory  obligation  on  the  child,  corresponding  to  the  parental  duty 
of  educating  and  maintaining  it,  not  only  during  its  continuance 
in  the  feimily,  but  after  emancipation.  In  a  subsequent  part  of 
his  work  the  learned  author  (III.,  III.  43,  et  seq.)  explains  the 
incapacity  of  bastards  to  succeed  to  the  estate  of  their  progenitors ; 
but  he  nowhere  deals  with  the  alimentary  rights  or  liabilities 
depending  upon  their  natural  relation  to  their  parents. 

Bankton,  who  wrote  about  the  middle  of  the  eighteenth 
century,  after  stating  the  law  with  respect  to  legitimates,  pro- 
ceeds to  say  (1, 6, 18)  :  *'  Natural  children  or  bastards,  even  those 
which  are  the  issue  of  adulterous  or  incestuous  embraces,  are 
entitled  to  aliment  from  their  parents ;  according  to  the  Canon 
Law,  and  the  dictates  of  nature,  it  is  eqtuHly  ineumheni  on  both,  if 
they  are  ahle  ;  and  if  the  one  is  not,  the  other  must  vmdergo  the  whole, 
tiU  they  are  eapahle  to  do  for  themselves,  or  to  earn  their  Iready  In 
a  subsequent  paragraph  (1,  6,  20)  he  lays  down  the  doctrine  that, 
in  case  of  necessity,  the  parents  must  depend  upon  the  children, 
and  that  the  children  are  naturally  bound  to  maintain  them.  It 
was  argued  for  the  appellant  that  the  learned  author  meant  to 
include  in  that  rule  illegitimate  as  weU  as  legitimate  children — 
an  interpretation  which  I  am  unable  to  accept  for  two  reasons. 
In  the  first  place,  the  rule  evidently  relates  back  to  the  obliga* 
tion  previously  stated  by  him  to  be  incumbent  upon  married 
parents,  to  support  their  issue,  not  only  during  the  minority  but 
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H.  L.  (Sc.)  dnring  *'  other  incapacity  of  the  persons  to  support  themselyes  *' 

1891        (I9  6, 15,  ad.  fin.),  and  merely  introduces  a  reciprocal  obligation 

Clarke      on  the  part  of  the  children.     In  the  second  place,  I  can  hardly 

Carpin  Coal  suppose  that  the  writer  meant  to  lay  a  reciprocal  obligation  npon 

Company     children  who,  according  to  his  preyious  statement,  were  only 

Lord  Watson,    entitled  to  parental  support  until  they  were  able  to  '*do  foi 

themselyes." 

Erskine,  whose  Institute  is  about  thirty  years  later  than 
Bankton's  treatise,  lays  down  the  law  in  terms  which  appear  to 
me  to  assume  that  the  obligation  of  natural  parents  does  not 
endure  beyond  the  period  during  which  the  child  is,  from  its 
youth,  unable  to  support  itself.  He  says  (1, 6, 56) :  ''  It  does  not 
seem  fixed  in  general  how  long  parents  are  bound  to  maintain 
their  natural  children.  In  the  case  of  a  gentleman,  the  obliga- 
tion was  found  to  continue  till  the  child  was  fourteen  years  of 
age :  Faterson  (1)."  These  words  obviously  refer  to  the  lengtii 
of  time  for  which  the  parents  are  bound  to  educate  and  aliment 
their  child,  in  pupillarity  or  minority,  and  have  no  reference  to 
the  case  of  a  bastard  who,  having  attained  majority  and  become 
self-supporting,  is  reduced  to  indigence. 

The  next  authority  is  a  passage  from  the  MSS.  lectures  of 
Baron  Hume,  Professor  of  Scots  Law  in  the  University  of  Edin- 
burgh, during  the  present  century.  I  think  it  right  to  refer  to 
that  passage,  because  it  was  relied  on  by  one  at  least  of  the 
majority  in  Samson  v.  Davie  (2).  It  has  been  preserved  by  the 
late  Lord  Fraser  in  his  treatise  upon  Parent  and  Child  (ed.  1866, 
p.  127),  and  is  in  these  terms:  ''There  is  no  obligation  on  a 
natural  child  to  aliment  his  reputed  father;  at  least,  it  is  an 
extremely  doubtful  question.  The  contrary  holds  with  respect 
to  the  mother,  however,  whom  her  child  is  always  bound  to  sup- 
port, if  she  be  in  indigent  circumstances."  Where  Baron  Hume, 
who  was  a  very  able  lawyer,  found  that  doctrine  does  not  appear, 
because  he  cites  no  authority  in  support  of  it.  But  it  is  clear 
that  all  the  authorities,  if  any,  upon  which  it  could  be  based,  are 
as  accessible  to  the  profession  now  as  they  were  to  the  learned 
lecturer. 

I  now  come  to  the  decisions  of  the  Court  of  Session,  which,  if 

(1)  Mor.  Diet.  11080.         (2)  14  Court  Sess.  Cas.  4tli  Series  (Bettie)  113. 
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not  the  only,  are  at  least  the  most  reliable  souroe  from  which  the    H.  L.  (So.) 
true  state  of  the  law  can  be  ascertained.     The  printed  decisions       i89i 
lange  over  a  period  of  nearly  200  years,  beginning  with  the  case     clabkb 
of  Ker  V.  Tviorz  of  Moriston  (1)  (already  cited)  in  1692,  and  q^^  q^j.^^ 
ending  with  Samson  v.  Davie  (2)  in  1886.    It  is  unnecessary  to    Company. 
refer  to  them  in  detail,  because  the  sum  and  substance  of  what    ^oid  wataon. 
they  do  decide  can  be  stated  within  a  narrow  compass. 

First  of  all,  they  settle,  in  conformity  with  the  text  of  Bankton 
mi  Erskine,  that  there  is  a  joint  obligation  upon  both  parents 
to  maintain  their  natural  child  until  it  becomes  capable  of  earn- 
ing its  o¥m  livelihood ;  and  that  the  inability  of  either  parent 
•casts  the  whole  liability  on  the  other.  The  duty  of  maintenance 
to  that  extent  is,  in  my  opinion,  one  which  the  parents  owe  as 
much  to  the  community  of  which  they  are  members  as  to  the 
ehild  whom  they  have  irregularly  brought  into  the  world.  The 
bulk  of  these  cases  involve  nothing  more  than  the  conflicting 
aisima  of  the  fiEtther  and  mother  to  the  custody  of  their  pupil 
bastard — a  controversy  which  throws  no  light  upon  the  question 
which  your  Lordships  have  to  decide. 

As  a  necessary  consequence  of  the  rule  that  support  must  be 
given  by  the  parents  until  the  child  is  able  to  provide  for  itseK, 
it  has  been  repeatedly  held  that  the  parental  obligation  con- 
tinues, even  after  majority,  in  cases  where,  owing  to  mental  or 
physical  infirmity,  the  child  remains  incapable  of  gaining  its  own 
subsistence.  In  pursuance  of  that  principle,  the  Scotch  Poor 
Law  Act  (8  &  9  Vict.  c.  83,  s.  80),  has  made  desertion,  or  neglect 
to  maintain  their  unemancipated  child,  an  offence  punishable  by 
fine  or  imprisonment,  in  the  case  of  a  natural  mother  or  putative 
father,  as  in  the  case  of  married  parents. 

In  Anderson  v.  Heritors  and  Kirk  Session  of  Lauder  (3)  the  Lord 
Ordinary  (Cuninghame)  said  in  his  note :  "  The  only  ground 
upon  which  it  occurred  that  a  plea  might  be  stated  for  the 
defender  (the  putative  father)  was,  as  to  his  legal  obligation,  ex 
interyallo,  to  afford  aliment  to  an  illegitimate  daughter,  which, 
under  the  circumstances,  seems  a  novel  claim.    She  must  once 

(1)  Mor.  Diet.  1363.  (3)  30  Court  Sess.  Cas.  2nd  Series 

(2)  14  Court  Sess.  Cas.  4th  Series     (Dunlop)  960. 
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H.  L.  (Sc.)    have  been  working  for  herself  for  a  series  of  years ;  and  as  in  law 
1891        she  never  wonld  have  been  bound  to  aliment  the  father  if  he  had 

Clatke      come  to  poverty,  it  might  be  questioned  if  he  was  now  bound  to 
Carfim  Coal  *1™®^*  ^®'-     B^*>  ^  ^^  pl^  ^  raised  on  this  ground,  it  is 

GoMPANT.     probably  felt  to  be  untenable.    It  was  further  stated,  that  the^ 

Lord  WfttsoD.  daughter  never  had  been  able  to  work  for  her  bread,  from  some 
bodily  maladies ;  if  so,  the  case  is  the  same  as  if  a  party  begat  a 
child  bom  insane,  or  with  incurable  disease.  In  that  case,  the 
obligation  of  the  father,  if  solvent,  to  maintain  the  child  till  her 
death  could  hardly  be  disputed/'  The  case  came,  by  advocation,, 
from  the  Sheriff  Court,  where,  apparently,  the  inquiry  had  been 
confined  to  the  feu^t  of  the  defender's  paternity ;  and,  in  the 
Court  of  Session,  it  does  not  appear  to  have  been  disputed  by  the- 
defender  that  the  child  had  never  been  able  to  earn  its  liveli- 
hood. The  opinion  of  the  learned  judge,  which  is  somewhat 
speculative,  goes  no  further  than  this,  that  a  claim  against  a 
putative  father  for  the  maintenance  of  his  child  becoming  indi- 
gent, after  it  had  been  self-supporting,  was,  in  the  year  1848,  an 
entire  novelty ;  and  that,  if  the  liability  did  exist,  it  gave  rise  to 
no  corresponding  obligation  on  the  part  of  the  child. 

In  Corrie  v.  Adair  (1),  which  was  an  action  by  the  mother 
against  the  father  for  recovery  of  aliment  for  their  bastard  child, 
the  Lord  President,  Inglis  (then  Lord  Justice  Clerk),  stated 
that  there  is  no  obligation  on  a  bastard  to  maintain  its  putative 
father.  His  Lordship  said  (2) :  "  The  bastard  having  no  &ther,. 
what  is  the  relation  of  the  man  by  whom  paternity  has  been 
admitted  or  against  whom  it  has  been  proved?  It  is  not  » 
relation  which  creates  reciprocal  duties  and  obligations.  The 
father  has  no  right  of  custody  of  the  bastard's  person,  or  oi 
administration  of  his  estate ;  he  has  none  of  the  characteristics 
of  the  patria  potestas.  The  only  relation  is  that  the  father  is  to 
a  certain  extent,  and  under  certain  conditions,  liable  to  aliment 
the  child.  But,  even  in  the  matter  of  aliment,  the  relation 
between  a  bastard  child  and  his  father  is  different  from  that 
between  a  legitimate  child  and  his  father.  In  the  latter  case 
the  obligations  are  reciprocal ;  but  they  are  not  so  in  the  fonnei. 

(1)  22  Court  SesB.  Gas.  2nd  Series         (2)  22  Court  Seas.  Gas.  2nd  Series 
(Dunlop)  897.  (Dunlop),  at  p.  900. 
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The  only  vestige  of  connection  is  the  obligation  on  the  part    H.  l.  (So.) 
of  the  father  under  certain  conditions  to  provide  or  contribute  to        1891 
the  maintenance  of  the  child  while  unable  to  support  itself."  Olabkb 

In  the  subsequent  case  of  Beid  v.  Moir  (1),  an  observation  cabfinCoal 
was  made  by  Lord  Cowan  in  regard  to  the  different  character  Company. 
of  the  relations  between  a  bastard  and  its  male  and  female  LordWAtion. 
parents  respectively.  There  was  no  question  of  bastardy  raised 
in  the  case,  which  was  an  action  by  an  inspector  of  poor  against 
a  husband  for  aliment  supplied  by  the  parish  to  the  indigent 
parents  of  his  wife.  Lord  Cowan  said :  '^  Your  Lordship  has 
referred  to  the  case  of  a  bastard  child.  I  am  not  prepared  to 
giye  any  decided  opinion  upon  that  case,  which  is  a  peculiar 
one,  and,  as  I  view  this  case,  it  is  not  necessary  for  its  decision. 
At  the  same  time,  I  see  no  reason  to  doubt  that  the  same 
principle  is  applicable  to  both  cases.  What  I  hesitate  about  is 
this :  I  do  not  think  there  is  the  same  reciprocity  of  obligation 
between  a  bastard  child  and  its  putative  father  as  there  is 
between  a  legitimate  child  and  its  legitimate  father.  There  may 
le  an  obligation  on  the  part  of  a  bastard  child  to  aliment  its  mother ; 
but  I  do  not  know  of  any  authority  for  holding  that  the  same 
applies  to  the  putative  father." 

To  return  to  the  decisions,  there  is  no  case  in  which  a  parent 
(whether  father  or  mother),  who  had  launched  a  bastard  into  the 
world  after  educating  and  fitting  the  child  to  support  itself,  has 
been  held  liable,  upon  the  child  subsequently  becoming  indi- 
gent, to  relieve  its  necessities.  And  there  is  not  a  single  case 
before  Samson  v.  Davie  (2)  in  which  it  was  held,  and  (excepting 
Lord  Cowan's  dictum  in  Beid  v.  Moir  (1))  none  in  which  it 
has  been  suggested,  that  a  bastard  is  under  any  obligation  to 
support  either  one  or  other  of  his  parents  when  they  fall  into 
poYerty. 

I  have  now  noticed  in  detail  all  the  authorities  which  were 
before  the  Court  in  Samson  v.  Davie  (2),  so  far  as  these  consisted 
of  the  law  expounded  by  institutional  writers,  decisions,  or 
judicial  dicta,  and  I  have  also  briefly  indicated  the  points 
which,  down  to  1868,  had  and  had  not  been  established  by 

(I)  4  Court  Seas.  Cas.  3rd  Series  (2)  14  Court  Sess.  Cas.  4th  Series 
(Macphersou)  1060.  (Rettie)  113. 
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H.  L.  (So.)  judicial  decision.    None  of  these  authorities  support  the  doctrine 

1891        affirmed  in  Samson  v.  Davie  (1),  with  the  exception  of  one 

Clabke      passage  in  the  lectures  of  Baron  Hume,  and  one  obiter  dictmn 

CarhnCoal  ^^  *^®  ^**®  Ijord  Gowan.    I  think  it  unfortunate  that  Lord 

GoKPANT.    Gowan,  after  stating  that  he  was  not  prepared  to  express,  and 

LordWatBon.   that  it  was  unuecessary  to  express,  any  opinion  upon  the  case 

of  a  bastard  child,  should  nevertheless  have  proceeded  to  use 

language  which  has  been  represented  as  a  deliberate  statement 

of  his  Lordship's  opinion.    I  venture  to  doubt  whether  the 

learned  judge  intended  his  words  to  be  so  construed. 

In  Samson  v.  Davie  (1)  Lord  Gowan's  dictum  was  much 
relied  on  by  Lord  Graighill,  who  thus  endeavoured  to  explain 
the  difference  which  it  suggests  between  the  relation  of  a 
bastard  to  its  mother  and  the  relation  of  a  bastard  to  its  putative 
father :  ^^  In  the  eye  of  the  law,  the  woman  bearing  the  child  and 
the  child  to  which  she  gives  birth  are  mother  and  son  ;  whereas 
the  child  that  is  bom  cmd  the  man  who  is  made  liable  for  a 
contribution  of  aliment,  the  putative  father,  are  in  no  way 
related."  That  statement  appears  to  me  to  be  absolutely  in- 
correct if  the  relation  of  the  bastard  to  each  of  its  parents  be 
tested  by  the  same  legal  standard.  It  does  correctly  set  forth 
the  relation  between  child  and  mother  according  to  the  law  of 
nature,  and  also  the  relation  between  child  and  father  according 
to  the  common  law.  It  ignores  the  fact  that,  at  common  law, 
the  mother  is,  as  much  as  the  father,  an  utter  stranger  in  blood 
to  her  child ;  and  that,  by  natural  law,  the  father  is  as  nearly 
related  to  the  child  as  its  mother.  Beason  and  authority  are 
both  against  the  existence  of  any  liability  on  the  part  of  the 
bastard  to  support  its  father  in  his  indigence,  and  I  have  been 
unable  to  discover  any  considerations  which  render  the  bastard's 
natural  tie  to  its  mother  such  as  to  raise  a  reciprocal  obligation 
of  support. 

Some  of  the  learned  judges  in  Samson  v.  Davie  (1)  seem  to 
have  regarded  as  authoritative  passages  in  the  Digest  which 
undoubtedly  bear  that  a  mother  and  her  bastard  child,  or  vulgo 
quaesitus,  are  reciprocally  bound  to  support  each  other.  Lord 
MoncreifT  observed  that  *^  texts  of  the  civil  law  are  not  indeed 
(1)  14  Court  SesB.  Gas.  4th  Series  (Rettie)  113. 
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authorities,  but  illustrationSi  and  very  important  illustrations."    H.  L.(So.) 
I  agree  with  Lord  Young  in  thinking  that  the  rules  of  the  civil        I89i 
law  in  the  age  of  Justinian  furnish  a  very  unsafe  guide  to  the     cl^ke 
law  of  Scotland  touching  the  personal  relations  of  parents  and  q  ^  ^'  r^ 
their  children,  whether  legitimate  or  illegitimate.     The  two    Oompant. 
systems  of  jurisprudence  differ  widely  in  regard  to  the  relations    Lord  watwD. 
between  parent  and  child  and  the  principles  upon  which  these 
ought  to  rest;  and  I  am  not  prepared  to  accept,  in  cases  like 
this,  any  canon  of  the  Boman  law  which  is  not  clearly  shewn  to 
have  been  adopted  as  part  of  the  law  of  Scotland. 

The  appellant  relied  upon  seven  decisions  by  the  sheriff  or 
his  substitute,  in  five  different  counties,  between  1851  and  1858, 
finding  an  adult  self-supporting  bastard  liable  in  aliment  to  the 
natural  mother.  These  were  submitted  to  the  judges  in  Samsaii 
V.  Davie  (1),  but  were  not  noticed  by  them,  obviously  because 
decisions  of  the  inferior  courts  do  not  constitute  the  law.  It 
might  be  otherwise  if,  upon  the  faith  of  them,  rights  had  been 
created  which  it  would  be  inexpedient  to  disturb.  But  it  is 
idle  to  suggest  that  any  Scotch  bastard  has  been  begotten  and 
bom  since  1851  in  reliance  upon  his  future  liability  to  support 
his  mother. 

Being  of  opinion  that  there  is  not  in  the  law  of  Scotland  suffi- 
cient trustworthy  authority  to  support  the  judgment  in  Samsor^ 
V.  Davie  (1),  I  think  the  interlocutors  appealed  from  must  be 
affirmed  and  the  appeal  dismissed,  and  I  move  accordingly. 

Eabl  of  Selbobnb  : — 

My  Lords,  I  concur  in  the  motion  which  my  noble  and  learned 
friend  Lord  Watson  has  made. 

Apart  from  the  decision  of  the  Second  Division  in  Sanison  v. 
Davie  (1),  there  is  an  entire  absence  of  authority  in  the  appel- 
lants' favour :  for  I  cannot  regard  one  recent  judgment  of  a  Lord 
Ordinary,  in  a  case  which  (so  far  as  appears)  never  went  further, 
as  of  any  weight  as  authority.  The  general  rule  of  the  law  of 
Scotland  (as  of  England)  with  a  view,  no  doubt,  to  the  en- 
couragement of  marriage  and  the  discouragement  of  illicit  con- 
nections, is,  not  to  recognise  the  natural  relationship  between  a 
(I)  14  Court  Sess.  Cas.  4th  Series  (Rettie)  113. 
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H.  L.  (6c.)    bastard  and  his  natural  parents,  or  either  of  them,  for  the  pnr- 

1891        pose  of  those  civil  effects  and  consequences  which  result  from 

Glarkb      ^^6  relation  of  a  legitimate  child  to  his  parents.    The  bastard 

Carfin  Coal  ^^^  ^^^  nothing  from  either  of  his  natural  parents  by  succession 
CoMPAinr.     or  by  bequest,  otherwise  than  as  a  stranger  in  blood ;  and  it 

Earl  of  seibome.  sccms  to  be  uow  admitted,  even  by  those  who  have  considered  the 
bastard  to  be  liable  in  law  to  maintain  his  mother,  that  he  is 
not  liable  to  maintain  his  putative  father ;  though  ascertained  to 
the  effect  of  making  the  putative  father  liable  for  the  bastard's 
maintenance  until  able  to  maintain  himself.  It  is  not  incon- 
sistent with  this  general  state  of  the  law,  that  both  the  natural 
parents  should  be  liable,  while  the  bastard  is  in  pupilage  and 
until  he  is  able  to  maintain  himself,  to  maintain  the  offspring 
which  they  have  brought  into  existence ;  and  it  seems  to  me  to 
be  false  reasoning,  to  infer  from  this  a  reciprocal  obligation  upon 
the  bastard,  after  his  state  of  pupilage  and  of  incapacity  to 
maintain  himself  has  ceased. 

The  whole  argument  for  the  appellant  depends  upon  the  deci- 
sion in  Samson  v.  Davie  (1).  If  both  cases  can  stand  together, 
that  decision  is  no  sufiScient  foundation  for  the  argument.  I 
must  admit  that  such  a  state  of  law  does  appear  to  me  to  be 
arbitrary ;  for,  if  principle  ought  to  be  regarded,  I  should  not 
find  it  easy  to  say  that]  the  bastard  is  to  be  recognised  as  a  child 
for  the  purpose  of  imposing  upon  him  an  obligation  to  maintain 
his  mother,  but  that  he  is  not  to  be  so  recognised  when  the 
mother  seeks  a  solatium  for  his  death  in  circumstances  which 
would  have  given  her  a  right  of  action,  if  he  had  been  legitimate. 
But,  if  principle  is  to  be  regarded,  a  state  of  law  which  imposes 
upon  an  emancipated  bastard  child  the  burden  of  maintaining 
his  mother  because  he  is  her  child,  while  it  does  not  allow  him 
to  take  from  her  by  succession,  or  except  as  a  stranger  in  blood 
by  bequest,  seems  to  me  also  to  be  arbitrary ;  and,  in  that  view 
the  present  decision  is  more,  and  that  in  Samson  v.  Dame  (1) 
less,  consistent  with  principle.  If  the  two  decisions  cannot 
stand  together,  I  prefer  the  present,  as  the  more  consistent  with 
principle,  and  with  the  state  of  previous  authority  bearing  upon 
the  immediate  question.  As  to  the  authorities  on  which  Samson 
(1)  14  Court  Sess.  Cas.  4th  Series  (Rettie)  113. 
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y.  Davie  (1)  was  decided,  I  agree  with  the  observations  of  my    H.  L.  (So.) 
noble  and  learned  friend  Lord  Watson,  and   do  not  think  it        1891 
necessary  to  add  anything  farther.    Qnocnnque  modo,  the  inter-     qlabke 
locators  appealed  from  are  right,  in  my  judgment,  and  ought  to  qj^^  qqj^j^ 
be  a£Srmed.  Company. 

LoBDS  Magnaghten  and  Mobbis  concurred. 

Interlocutors  appealed  from  affirmed;    and 
appeal  dismissed. 

Lords'  Journals  27th  July  1891. 

Agent  for  appellant :  Andrew  Beveridge^for  Wm,  Officer ,  8.S.G., 
Edinburgh,  and  J.  Shaugnessy,  Writer,  Glasgow. 

Agents  for    Bespondents:    Dea^con,   Gibson    &    Medcalf,  for 
Simpson  &  Harwich,  W.8.,  Edinburgh. 

(1)  14  Court  S6S8.  Cas.  4th  Series  (Battle)  113. 
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[PRIVY  COUNCIL.] 
J.c*  MAKSHALL'S  PATENT. 

1891 

Prolongation  of  Paten  t — Practice —  Time  for  filing  Petition . 

Where  a  petition  for  prolongation  has  not  been  presented  within  six 
months  before  the  patent,  which  had  been  granted  in  1877,  had  expired  :— 

Eeldf  that  it  is  excluded  both  by  5  &  6  Wm.  4,  c.  83,  and  also  bj  2  &  3 
Vict.  c.  67. 

Jirandon*8  Patent  (9  App.  Cas.  589)  and  JaUochkojTs  Patent  (ante, 
p.  293),  distinguished. 

JLhIS  was  a  petition  by  the  assignee  of  Marshall's  Patent,  dated 
27th  of  June,  1877,  and  sealed  the  7th  of  December,  1877,  for 
leave  to  present  his  petition  for  prolongation  which  had  been 
presented  on  the  27th  of  June,  1891,  and  rejected  on  the  ground 
that  it  was  too  late.  The  lateness  of  the  presentation  was  non- 
explained  by  an  affidavit  stating  the  circumstances  to  which  it 
was  attributable.  The  invention  was  of  improvements  in  the 
manufacture  of  gas  and  of  an  apparatus  therefor. 

Cooper  Willis,  Q.C.,  and  Agaheg,  for  the  petitioners. 

SvUon,  for  the  Crown. 

[Beference  was  made  to  Brandon^s  Patent  (1);  Bodmers 
Patent  (2).] 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Watson  : — 

The  petitioner  in  this  case  referred  to  and  relied  on  the  judgment 
of  this  Board  in  the  case  of  Brandon* $  Patent  (1)  as  an  authority 
in  his  favour  to  this  extent  that  his  patent  is  not  within  the 
provisions  of  the  recent  Act  of  1883,  and  that  he  has  the  right  to 
apply  for  a  renewal  which  is  conferred  upon  patentees  by  older 

*  Present: — Lord  Watson,  Lobd  Hobhoube,  Lord  MACNAOHTEy,  Lobd 
Hannek,  Sir  Bichard  Couch,  and  Mr.  Shand  (Lord  Shaxu)). 


(1)  9  App.  Cas.  589.  (2)  2  Moore  P.  C.  471. 
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legisIatioiL  In  no  other  respect  is  this  case  on  all  fours  with  J.  0. 
BrandovCs  Case  (1);  it  differs  from  that  case  and  the  case  of  i^9i 
JMochhoff^a  Patent  (2)  in  this  respect  that  in  those  cases  the  Marshall's 
patentee  was  in  a  position  to  prosecute  his  application  with  effect  ^^^ent. 
before  the  patent  expired.  That  result  in  the  circumsteoices  of 
the  present  case  is  plainly  impossible,  because  the  petition  was 
presented  to  the  registrar  on  the  very  day  on  which  the  patent 
came  to  its  natural  end.  There  are  only  two  statutes  to  which 
the  petitioner  can  refer  in  support  of  his  claim  to  have  his  patent 
renewed  after  its  expiry,  viz.,  5  &  6  Wm.  4,  c.  83,  and  2  &  3 
Vict.  c.  67.  It  is  perfectly  plain  that  his  application  is  excluded 
by  the  provisions  of  both  those  statutes.  The  first  of  them 
deprives  this  Board  of  any  jurisdiction  to  prolong  a  patent  under 
such  circumstances ;  the  second  re]  sixes  that  rule  and  enables  the 
Board  to  recommend  the  extension  of  a  patent  after  its  expiry 
in  certain  cases ;  but  in  all  these  cases  it  is  made  an  essential 
condition  that  the  patentee,  presumably  for  the  information  of 
the  public,  shall  have  presented  his  petition  six  months  before 
its  expiry.  Not  having  complied  with  that  condition,  it  is  plain 
that  the  petitioner  cannot  get  the  benefit  of  the  relaxation  given 
by  the  later  Act.    The  petition  must  therefore  stand  dismissed. 

Solicitors  for  the  petitioner :  Eulbert  &  Crowe. 
Solicitors  for  the  Crown :  Tlie  Treaev/ry, 

(1)  9  App.  Cas.  689.  (2)  Ante,  p.  293. 
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J.  C.»  [PRIVY  COUNCIL.] 

^^^  SOUTHBY'S  PATENT. 

Prolongation  of  Patent — Non-user  of  Invention — Presumption  of  Non-ulUily 

rebutted. 

Where  an  invention  has  not  been  brought  into  use  during  the  term  of 
the  letters  patent,  but  such  non-user  is  satisfactorily  accounted  for,  and 
the  invention  is  one  of  great  merit,  an  extension  may  be  granted. 

XHIS  was  a  petition  for  prolongation  of  letters  patent  dated  the 
Sth  of  Angusty  1877,  and  granting  to  Southby  and  his  repre- 
sentatives the  sole  privilege  to  make,  use,  and  exercise,  and 
vend  his  invention  (an  ice-making  apparatus)  within  the  United 
Kingdom  for  fourteen  years.  The  invention  related  to  a  method 
and  apparatus  for  cooling  and  freezing  water,  and  for  cooling 
liquids  containing  water.  It  consisted  in  preventing  such  con- 
densation of  vapour  as  would  stop  refrigeration  of  the  liquid,  by 
maintaining  every  part  of  the  pumps  and  passage  in  contact 
with  the  vapour  at  such  a  temperature  as  to  prevent  its  con- 
densation, whereby  the  vapour,  notwithstanding  its  extreme 
tenuity,  passes  through  the  pumps  just  as  if  it  were  a  permanent 
gas. 

The  petition  stated  that  experimental  machines  had  been 
made  under  the  letters  patent,  but  that  great  difficulties  had 
been  experienced  and  expense  incurred,  and  that  it  was  only  at 
the  present  time  that  a  reasonable  expectation  had  arisen  of 
obtaining  any  compensation  for  the  expenditure  of  time  and 
money  which  had  been  incurred,  and  that  the  petitioners  be- 
lieved that  they  would  very  shortly  be  in  a  position  to  supply 
the  said  patented  apparatus  to  the  public,  and  to  grant  licences 
for  its  use. 

Movlton,  Q.C.y  and  Ooodeve,  for  the  petitioners. 

Sir  B.  Webster,  A.-O.,  and  Sutton,  for  the  Crown. 

*  Present : — Lord  Macnaghtek,  Lord  Hobhouse,  Lord  HAmrsir,  and  Sir 
KiCHARD  Coucii. 
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[The  cases  cited  were  Allan's  Patent  (1) ;  Herbert's  Patent  (2).]       J.  0. 

1891 


The  judgment  of  their  Lordships  was  deliyered  by  Southby's 

Patent. 

Lord  Hobhouse: —  — 

Their  Lordships  are  disposed  to  agree  that  the  invention 
which  has  been  placed  before  them  is  one  of  absolute  originality 
and  a  high  degree  of  merit,  because  it  appears  to  render  it 
possible,  for  the  first  time,  that  the  vapour  which  water  is  made 
to  give  off  for  the  purpose  of  brihging  on  the  process  of  freezing 
should  be  withdrawn  by  mechanical  instead  of  chemical  methods 
which  have  always  been  used  previously  and  are  still  used,  and 
the  great  advantage  to  the  public  of  applying  the  mechanical 
method  will  be  that  all  danger  of  explosion  is  thereby  entirely 
removed.    There  may  be  other  advantages  in  cheapening  the 
process,  but  that  is  rather  a  speculative  matter  which  it  is 
impossible  to  decidid,  owing  to  the  peculiar  circumstances  of  the 
case,  but  their  Lordships  rest  their  opinion  as  to  utility  on  that 
which  is  not  disputed,  that  a  machine  will  be  created  which 
will  not  be  liable  to  explode.    The  patentee  has  for  fourteen 
years  or  more  devoted  very  nearly  if  not  quite  the  whole  of  his 
time  to  the  perfection  of  this  original  idea  of  his.     It  seems  that 
from  time  to  time  as  he  made  improvements,  fresh  mechanical 
difficulties  which  he  had  not  foreseen  developed  themselves,  and 
that  he  applied  his  industry  and  ingenuity  to  overcoming  those 
difficulties  one  after  another.    In  that  he  or  Mr.  Blyth,  who  is 
associated  with  him,  has  incurred  a  very  large  expense,  and  con- 
sidering the  time,  the  ability,  and  the  expense  devoted  to  bringing 
into  practical  action  an  idea  of  great  merit,  their  Lordships  think 
that  that  merit  is  enhanced. 

Then  there  comes  the  fact  that  the  machine  has  never  been 
used.  No  doubt  as  a  rule  the  non-user  of  an  invention  is  proof 
or  strong  presumption  of  non-utility.  But  that  depends  upon 
the  opportunities  which  the  trade  have  had  of  making  use  of  the 
machines,  and  where  those  opportunities  have  been  very  rare,  as 
in  the  case  of  some  inventions  only  usable  for  large  machines  or 
in  very  peculiar  operations,  the  presumption  of  non-utility  from 

(1)  Law  Rep.  1  P.  C.  512.  (2)  Law  Rep.  1  P.  0.  399. 
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J.  G.  non-user  is  small.  In  this  case,  which,  as  far  as  their  Lordships 
1891  knowy  is  unique  in  that  respect,  the  non-user  has  arisen  from  the 
^^^  conviction  of  the  patentee  himself  that  he  has  not  brought  his 
^uTHBY's  principle  into  such  practical  action  as  would  justify  him  in 
offering  a  machine  to  the  public  or  to  the  trade.  Their  Lord- 
ships think  under  the  circumstances  that  non-user  is  accounted 
for  so  as  to  rebut  the  presumption  of  non-utility  which  arises 
from  it.  Their  Lordships  have  not  forgotten  that  in  1885  a 
very  important  invention  was  made  by  the  patentee  which  is 
apparently  essential  to  working  liis  machine,  and  as  long  as  that 
patent  lasts,  which  will  be  till  the  year  1899,  he  will  have  the 
protection  of  that  patent.  But  it  is  said  that  there  may  be  other 
ways  of  overcoming  the  great  diflSculty  in  the  way  of  this  in- 
vention, the  difficulty  of  starting  the  machine,  which  precluded 
its  practical  action  for  a  long  time.  But  their  Lordships  aie  of 
opinion  that  the  patentee  ought  to  have  the  advantages  of  his 
original  invention  secured  to  him,  and  that  he  ought  not  to  be 
left  only  to  the  protection  of  the  patent  of  1885,  but  should 
enjoy  an  extension  of  the  patent  of  1877  free  from  all  attempts 
to  overcome  the  difficulty  of  starting  by  other  means  than  those 
provided  in  the  patent  of  1885. 

Their  Lordships  will  on  these  grounds  recommend  to  Her 
Majesty  that  there  should  be  an  extension  of  the  patent  for  five 
years. 

Solicitors  for  the  petitioners:  Wilkins,  Blyth,  DuMon,  <0 
Hartley. 

Solicitors  for  the  Crown :  The  Treamry. 
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[PRIVY  COUNCIL.] 
DONNELLY  and  Othebs Defendants;       J.c* 

BROUGHTON Plaintdtf.    ^Zit 

ON  APPEAL  FROM  THE  COURT  OP  APPEAL  OF  NEW  ZEALAND 
(DISTRICT  OP  WELLINGTON).; 

Law  of  New  Zealand — Wills  of  Maoris^Frchate — Onus  Frdbandi. 

Eeldy  that  strict  proof  must  be  given  of  a  will  which  is  informal,  signed 
hj  mark  instead  of  the  usual  subscription  in  full  of  the  testator,  and  has 
been  obtained  from  him  by  one  of  the  propounders  having  a  substantial 
interest  in  its  provisions  and  witnessed  by  two  of  her  relations.  Such 
a  will  is  not  invalid;  but  the  onus  probandi  may  be  increased  by 
circumstances,  and  the  presumption  may  even  be  conclusive  against  the 
validity  of  the  instrument. 

The  rules  which  govern  Courts  of  Probate  must  not  be  relaxed  in  the 
case  of  alleged  testamentary  papers  executed  by  Maoris  on  their  death- 
beds. 

Appeal  from  a  decree  of  the  Court  of  Appeal  (Nov.  26, 
1888),  reversing  so  mnch  of  a  decree  of  the  Probate  Judge 
(Aug.  6, 1888),  as  declared  that  a  will  propounded  by  the  appel- 
lants was  duly  executed  by  the  testator  on  the  12th  of  April, 
1888,  and  granting  probate  to  the  respondent  of  a  will  dated 
the  12th  of  January,  1887. 

The  testator  above  referred  to  was  Benata  Kawepo,  an  abori- 
ginal native  chief,  who  resided  at  Omahu,  and  died  there  on  the 
14th  of  April,  1888. 

The  hcts  are  stated  in  the  judgment  of  their  Lordships. 

Bighjy  Q.G.,  and  Costelhe,  for  the  appellants. 

GraeJcarUhcrpe,  Q.C.,  StrieMand^  and  OlUvier  (of  the  New 
Zealand  Bar),  for  the  respondent. 

•  Present: — Lord  "Watson,  Lobd  Hobhousk,  Lobd  Mobbis,  Sib  Riohabd 
Cough,  and  Mb.  Shaih)  (Lord  Shakd\ 
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J.  0.  The  judgment  of  their  Lordships  was  delivered  by 

^'vw        Lord  Watson  : — 

DOHKELLT 

Bboughton.      ^'^^  ^®  *  competition  for  the  right  of  succession  to  the  estates, 

real  and  personal,  of  Benata  Kawepo,  a  Maori  chief,  who  resided 

at  Omahuy  in  the  district  of  Hawkes  Bay  and  Colony  of  New 
Zealand,  and  died  there  childless,  at  an  advanced  age,  on  the 
14th  of  April,  1888.  His  principal  wife  predeceased  him ;  but 
he  was  survived  by  two  spouses  of  inferior  rank,  whose  precise 
legal  status  has  not  been  explained. 

The  appellants,  defendants  in  the  original  suit,  are  Mrs.  Airini 
Donnelly,  who  is  of  pure  Maori  blood,  her  infant  daughter  Maud 
Donnelly,  her  two  Maori  brothers  and  their  infant  children,  and 
her  two  sisters.  Mrs.  Donnelly  is  the  grandniece  of  the  deceased, 
by  descent  from  his  sister-uterine;  and,  according  to  native 
custom,  is  the  legal  successor  to  his  property  and  tribal  position. 
She  was  brought  up  by  him  in  a  manner  befitting  her  rank,  and 
had  the  management  of  his  household  until  the  year  1878,  when 
she  was  married  to  her  present  husband,  George  Prior  Donnelly. 
Her  intermarriage  with  a  foreigner  gave  great  offence  to  the  old 
chief,  and  led  to  an  estrangement,  which  was  aggravated  by 
Mrs.  Donnelly  appearing  in  the  Land  Court  as  a  rival  claimant 
of  unsettled  territory  which  Benata  was  desirous  of  having  ad- 
judged to  himself.  In  the  beginning  of  the  year  1888  Mrs. 
Donnelly  consented  to  withdraw  her  opposition  to  her  grand- 
uncle's  claim  ;  and,  in  consequence  of  that  concession,  a  recon- 
ciliation  took  place  about  a  month  before  his  death. 

The  respondent,  William  Muhunga  Broughton,  plaintiff  in  the 
Court  below,  is  a  distant  relation  of  the  deceased,  being  the  half- 
caste  son  of  Te  Oiroa,  the  great  grand-daughter  of  the  sister  of 
Benata's  maternal  great  grandfather.  After  the  marriage  of 
Mrs.  Donnelly  he  lived  with  the  chief  until  his  decease,  and 
took  an  active  part  in  the  management  of  his  property  and 
affairs. 

The  respondent,  on  the  24th  of  April,  1888,  filed  a  summons 
in  the  Supreme  Court  of  New  Zealand,  in  order  to  obtain  probate 
of  a  will  executed  by  Benata  on  the  12th  of  January,  1887.  By 
the  terms  of  that  instrument  the  deceased  appointed  the  respon- 
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dent  to  be  his  sole  executor,  and  declared  that  all  his  property,        J.  (X 
real  and  personal,  should  absolutely  belong  to  the  respondent,       i89i 
subject  always  to  the  trusts  and  directions  therein  expressed,    donnklly 
Ooe  of  these  is  a  direction  to  realize  and  invest  a  sum  of  money  bb^JJIhton 

suflScient  to  yield  a  clear  annual  income  of  £450  sterling,  to  be       

held  by  the  respondent  in  trust,  as  regarded  three  ninth  parts, 
for  payment  of  annuities  of  £100  and  £50  respectively  to  the 
testator's  two  wives ;  and  as  regarded  the  remaining  six  ninth 
parts,  for  behoof  of  three  of  the  testator's  relatives  in  life-rent, 
and  their  lawful  issue  in  fee.  Another  direction  is  that  the 
executor  shall  "  well,  carefully,  and  faithfully  see  to  the  welfare 
and  well-being  of  my  hapus  and  people,  and  reserve  such  of  my 
lands  for  their  use  and  occupation,  and  make  such  provision 
therefor  as  to  him  shall  see  fit."  The  instrument  was  prepared 
by  a  solicitor,  with  the  assistance  of  counsel,  and  was  signed  and 
duly  executed  by  the  deceased,  who  thereafter  formaUy  acknow- 
ledged it  to  be  his  last  will  before  a  justice  of  the  peace. 

The  application  for  probate  was  resisted  by  the  appellants, 
who,  by  their  counter-claim,  propounded,  as  the  last  will  and 
testament  of  the  deceased,  a  writing  bearing  date  the  12th  of 
April,  1888,  in  these  terms :  "  The  persons  for  my  will  are 
Airini  and  her  younger  brothers  and  sisters  and  their  children." 
At  the  foot  of  the  document  is  the  signature  ^^Eenata  + 
Kawepo,"  with  a  cross  or  mark  between  the  two  words ;  and  there 
are  also  the  signatures  of  two  persons  as  attesting  witnesses,  one 
of  them  being  Te  Teira,  an  uncle  of  Mrs.  Donnelly,  and  the 
other  Te  Boera,  who  is  related  to  Te  Teira,  but  in  i^hat  degree 
does  not  appear.  It  is  not  matter  of  dispute  that  the  body  of 
the  document  and  also  the  words  of  the  signature,* '^  Benata 
Ejiwepo,"  are  in  the  handwriting  of  Mrs.  Donnelly.  The  appel- 
lants allege,  but  the  respondent  does  not  admit,  that  the  inter- 
jected cross  or  mark  was  made  by  the  deceased. 

The  appellants  do  not  dispute  the  genuineness  of  the  will 
propounded  by  the  respondent,  their  case  being  that  it  has  been 
revoked  by  the  latter  will  in  their  favour. 

Both  Courts  below  were  of  opinion  that  the  terms  of  the  second 
will,  if  it  was  duly  executed  by  the  deceased,  are  sufiScient  to 
carry  to  Mrs.  Donnelly  and  the  other  persons  therein  named  the 
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J.  C.       whole  estate  of  the  deceased^  whether  real  or  personal,  which 

1891        was  bequeathed  to  the  respondent  by  the  will  of  1887.    Bat  the 

DoRinLLT    main  question  submitted  for  decision  was — whether  the  writing 

Bbouohton.  ^^  ^^^  •'^^th  of  April,  1888,  was  duly  executed  by  the  lateBenata 

*—        Kawepo  as  his  last  will  and  settlement. 

The  cause  was  tried  before  Sir  James  Frendergast,  G.J.,  with- 
out a  jury,  when  a  great  mass  of  testimony  was  adduced  on  both 
sides.  The  bulk  of  it  has  little  or  no  bearing  upon  the  real 
issue ;  but,  in  so  far  as  it  is  relevant,  the  evidence  led  by  the 
parties  is  on  all  material  points  in  direct  conflict. 

The  learned  Chief  Justice  pronounced  in  favour  of  the  second 
will,  and  in  delivering  judgment  observed  that,  had  it  not  been 
for  the  testimony  of  one  witness  for  the  appellants,  he  would 
^^have  found  much  difiSculty  in  arriving  at  a  conclusion  that 
Benata  had  executed  the  will  propounded  by  Mrs.  Donnelly." 
In  coming  to  the  conclusion  at  which  he  did  arrive,  the  learned 
Judge  relied  upon  the  evidence  given  by  the  witness  Archdeacon 
Williams,  as  to  expressions  used  by  the  deceased  in  the  course 
of  Friday,  the  13th  of  April,  the  day  before  his  death,  indicating 
an  understanding  and  belief  on  his  part  that  he  had  already  made 
a  last  will  in  favour  of  Mrs.  Donnelly. 

On  appeal,  the  decision  of  the  Chief  Justice  was  unanimously 
reversed  by  a  Court  consisting  of  four  puisne  Judges,  whose 
opinion  was  delivered  by  Bichmond,  J.  They  agreed  with  the 
Chief  Justice  in  thinking  that,  if  the  evidence  of  Archdeacon 
Williams  were  not  taken  into  account,  it  would  be  impossible  to 
hold  that  the  appellants  had  proved  the  will.  But  they  differed 
from  his  conclusion  because,  in  the  first  place,  they  adopted  a 
stricter  view  of  the  burden  of  proof  incumbent  upon  parties  who 
seek  to  set  up  an  informal  will,  signed  by  mark  instead  of  the 
usual  subscription  in  full  of  the  testator,  obtained  from  him  by 
one  of  their  own  number  having  a  substantial  interest  in  its 
provisions,  and  witnessed  by  two  of  her  relatives  ;  and,  in  the 
second  place,  they  held  that  the  evidence  of  the  one  witness 
upon  whom  he  relied  was  not  conclusive,  or  at  all  events  was 
insufiScient  per  se  to  satisfy  the  onus  attaching  to  the  appellants. 
Their  Lordships  do  not  think  it  would  serve  any  useful  pur- 
pose to  examine  the  evidence  in  detail.    It  is,  however,  necessary 
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to  refer  to  the  snrronnding  circnmstancesy  and  to  the  relations    '   *^*  ^ 
m  which  the  parties  stood  to  each  other  and  to  the  deceased,       J^ 
at  the  time  when  the  will  is  said  to  have  been  executed  by  him.    Donnelly 
As  to  these  facts,  there  is  really  no  material  variance  in  the  bbouqhton. 
accounts  given  by  the  witnesses  on  either  side.  """ 

During  the  week  commencing  on  the  8th  of  April,  1888,  there 
ms  a  large  congress  of  Maori  chiefs  held  at  Omahu.  Mrs.  Don- 
nelly, whose  residence,  Crissoge,  is  a  mile  and  a  half  distant  from 
Omahu,  was  requested  by  Benata  to  direct,  or  to  aid  in  directing, 
his  preparations  for  their  hospitable  reception ;  and,  for  ten  days 
before  Benata's  death,  the  lady  seems  to  have  spent  a  consider- 
able part  of  each  day  at  Omahu.  On  Friday,  the  6th  of  April, 
Mrs.  Donnelly  became  seriously  alarmed  about  the  state  of 
Benata's  health,  and  sent  for  Dr.  Spencer,  who  came  the  following 
day,  and  (with  the  exception  of  the  Sunday)  continued  to  see  his 
patient  daily  until  Friday,  the  13th.  On  the  Monday  Dr.  Spencer 
communicated  to  Mrs.  Donnelly  his  apprehension  that  Benata 
would  not  recover,  and  recommended  that,  if  he  had  any  business 
affairs  to  settle,  he  should  be  advised  to  do  so  at  once.  On  the 
Wednesday  another  medical  man,  Dr.  Faulknor,  was  called  in  by 
the  respondent,  and  the  result  of  a  consultation  was  that  the 
doctors  differed.  Dr.  Faulknor  taking  a  favourable  view  of  the 
patient's  symptoms,  which  ultimately  proved  to  be  over  sanguine. 
After  Dr.  Faulknor  left.  Dr.  Spencer  had  a  conversation  with 
His.  Donnelly  and  the  respondent,  when  he  repeated  his  opinion 
that,  if  Benata  had  any  business  affairs  to  settle,  he  ought  to  be 
informed  that  there  was  no  time  to  lose.  The  respondent,  on 
that  occasion,  made  no  objection  to  Benata's  being  told  what  Dr. 
Spencer  advised.  On  the  same  day.  Dr.  Spencer,  who  knew  nothing 
about  Benata's  having  previously  executed  a  settlement,  and  who 
in  the  course  of  his  professional  avocations  appears,  naturally 
enough,  to  have  been  occasionally  required  to  prepare  a  patient's 
will,  had  "  offered  Mrs.  Donnelly  to  make  the  will  if  wanted." 

The  infirmity  of  Benata,  and  the  propriety  of  his  making  a 
testamentary  settlement  of  his  affairs,  became,  after  the  opinion 
of  Dr.  Spencer  was  expressed  to  Mrs.  Donnelly  on  Monday,  the 
9th  of  April,  a  common  theme  of  conversation  and  discussion,  not 
only  in  the  household  of  the  deceased,  but  among  the  Maori 
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J.  G        chiefs  then  assembled  at  Omahu.    Mrs.  Donnelly  had  evidently 

1891        a  conviction  that  Benata,  if  advised  that  his  time  for  the  final 

DoNNXLLT    disposition  of  his  affairs  was  short,  would  at  all  events  make  a 

Bboughton   substantial  provision  in  her  favour — a  conviction  probably  induced 

by  the  fact  of  their  recent  reconciliation,  and  also  by  her  having 

heard  Benata  express  sentiments  hostile  to  two  of  the  beneficiaries 
who,  with  their  children,  took  a  share  of  the  fund  to  be  invested 
under  the  will  of  1887.  Accordingly,  from  the  Monday  until 
the  night  of  Wednesday,  Mrs.  Donnelly  was  constant  in  her 
endeavours  to  persuade  one  or  other  of  the  chiefs  in  congress 
assembled  to  approach  Benata,  to  inform  him  of  his  hopeless  con- 
dition, and  to  advise  him  of  the  necessity  of  making  any  change 
in  his  settlements  which  he  might  contemplate,  without  delay. 
Whether  from  feelings  of  delicacy,  or  other  motives,  none  of  the 
chiefs  thus  solicited  appears  to  have  been  willing  to  undertake 
the  ungracious  task  of  assuring  the  sick  man  of  the  near  approach 
of  his  dissolution.  It  is  only  natural  to  suppose  that  the  respon- 
dent was  not  specially  desirous  that  Benata  should  be  stirred  up 
to  alter  or  modify  the  will  already  made  in  his  favour;  but 
beyond  the  suggestion  that  Dr.  Faulknor  was  right,  and. that 
Benata's  illness  was  not  so  deadly  as  Dr.  Spencer  supposed,  he 
did  nothing  to  dissuade  or  prevent  any  one  who  chose  from  acting 
on  the  advice  given  by  Dr.  Spencer. 

Thus  far  the  facts  of  the  case  are  substantiated  by  the  evidence 
given  on  both  sides.  It  now  becomes  necessary  to  refer  to  the 
circumstances  attendant  upon  the  actual  execution  of  the  alleged 
new  will,  which,  so  far  as  direct  evidence  is  concerned,  rests  upon 
the  testimony  of  Mrs.  Donnelly,  and  of  Te  Teira  and  Te  Boera, 
the  subscribing  witnesses. 

The  account  given  by  Mrs.  Donnelly  is,  that  on  the  Thursday 
morning,  some  time  between  10  a.m.  and  12  noon,  she  went  into 
Benata's  apartment,  when  she  found  him  in  bed  attended  by  his 
two  wives,  of  whom  one  in  a  little  while  went  to  sleep,  and  the 
other  shortly  after  followed  her  example.  So  early  as  the  Tues- 
day morning  Mrs.  Donnelly,  in  the  expectation  of  Benata  being 
informed  of  his  condition  and  thereupon  resolving  to  make  anew 
will,  provided  herself  with  paper,  pen,  and  ink,  which  she  carried 
in  her  pocket  in  readiness  for  the  emergency.    When  both  his 
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wives  had  fallen  asleep,  Benata  asked  her,  "  Have  you  made  my       J.  C. 
will  ?  "    To  which  she  answered,  "  No."    He  said,  "  Why  not  ?  "       i89i 
She  said,  **  Because  I  was  waiting  for  you  to  tell  me  to  do  it."    donnblly 
He  said,  "Well,  do  it  now."    She  then  said,  "  What  am  I  to  beoughtcv. 

say  ?  "    He  said,  "  My  will  to  you  and  your  teina  (i.e.,  younger       

brothers  and  sisters)  and  your  children."  She  then  wrote  the 
body  of  the  will,  to  Benata's  dictation,  upon  one  of  the  sheets  of 
paper  which  she  had  in  her  pocket ;  and,  having  done  so,  pro- 
posed to  wake  up  one  of  his  wives  to  fan  him,  whilst  she  went  out 
in  search  of  her  uncle  Te  Teira.  Eenata  said,  "  Never  mind  " ;  so 
she  went  out  and  found  Te  Teira  at  the  gate,  and,  having  told 
him  to  bring  Te  Boera  with  him,  returned  to  Benata's  apartment. 
Te  Teira  and  Te  Boera  soon  arrived ;  whereupon  Benata  asked  if 
they  had  been  told  why  they  were  sent  for,  and  received  an 
answer  in  the  affirmative.  The  will  was  read  aloud  by  Mrs.  Don- 
nelly, and  Benata  asked  for  a  pen,  but  found  that  he  was  unable 
to  sign  his  name,  owing  to  physical  weakness,  and  an  injury  to 
his  right  hand,  which  it  is  proved  aliunde  that  he  had  actually 
suffered.  He  then,  at  her  suggestion,  made  the  mark  with  his 
own  hand,  and  she  afterwards  wrote  his  name  on  either  side  of 
the  mark.  Benata,  addressing  Te  Teira  and  Te  Boera,  said, 
"  Friends,  will  you  come  and  write  your  names  to  my  will  ?  "  And 
they  accordingly  did  so,  and  took  their  departure. 

The  attesting  witnesses  give  substantially  the  same  account 
with  Mrs.  Donnelly  of  their  being  called  in,  and  of  the  reading 
and  signing  of  the  will  in  their  presence.  Their  story  is  so  far 
supported  by  the  evidence  of  John  Sturm,  who  says  that  on  the 
Thursday  forenoon  he  saw  Te  Teira  standing  in  the  vicinity  of 
Benata's  house,  and  by  that  of  Mrs.  Harper,  an  English  nurse 
employed  by  Mrs.  Donnelly,  who  states  that,  on  the  same  fore- 
noon, she  carried  a  cup  of  beef-tea  into  Benata's  room,  where  she 
fonnd  Mrs.  Donnelly  attending  to  his  wants,  whilst  both  his  wives 
were  fast  asleep.  On  the  other  hand,  the  account  given  by  Mrs. 
Donnelly  and  these  witnesses  is  absolutely  inconsistent  with  the 
evidence  of  the  two  wives  of  Benata,  as  well  as  that  of  the  respon- 
dent and  others,  who  say  that  they  were  in  the  house,  and  had 
opportunity  of  seeing  what  was  done  there,  at  the  time  when  the 
will  is  alleged  to  have  been  made. 
Vol.  I.  1891.  3  2  G 
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J.  C.  To  return  to  the  history  of  the  document  in  dispute.    Mrs. 

1891  Donnelly  took  and  retained  possession  of  it,  and  its  existence 
DoMNELLT  <li<l  not  become  known  to  the  respondent  until  after  the  death 
Brocghion   ^^  Reuata  upon  the  Saturday.     On  the  Thursday  night  and 

Friday  morning  Mrs.  Donnelly  communicated  the  fact  that 

Eenata  had  made  a  will  in  her  favour,  which  w^as  then  in  her 
keeping,  to  her  husband  and  one  or  two  persons,  including 
Archdeacon  Williams,  whom  she  considered  her  friends.  She 
herself  says  that,  on  the  Thursday  eveniug,  she  was  informed  by 
the  witness  Frederick  Luckie  that  he  had  made  arrangements 
with  the  respondent  and  James  Carroll,  who  had  acted  as  agent 
for  Eenata  in  the  Land  Court,  to  talk  that  night  "about  Renata's 
will,"  and  that  she  thereupon  "kept  telling  Luckie  never  to 
mind  about  it."  On  the  Friday  morning  she  told  Mr.  MacLean, 
)ier  solicitor,  and  one  of  her  witnesses,  that  she  had  not  men- 
tioned the  will  on  the  previous  night,  because,  "  if  Luckie  knew, 
he  might  think  it  his  duty  to  tell  Carroll  and  Broughton." 

The  principles  applied  by  the  Probate  Court  in  England  to  a 
will  obtained  in  circumstances  similar  to  those  which  occur  in 
the  present  case  were  explained  by  Sir  John  Nicholl  in  Paske  v. 
Ollat  (1).  After  stating  that,  when  the  person  who  prepares  the 
instrument,  and  conducts  the  execution  of  it,  is  himself  an 
interested  person,  his  conduct  must  be  watched  as  that  of  an 
interested  person,  the  learned  Judge  goes  on  to  say:  "The 
presumption  and  onus  probandi  are  against  the  instrument ;  but 
as  the  law  does  not  render  such  an  act  invalid,  the  Court  has 
only  to  require  strict  proof,  and  the  onus  of  proof  may  be  in- 
creased by  circumstances,  such  as  unbounded  confidence  in  the 
drawer  of  the  will,  extreme  debility  in  the  testator,  clandestinity, 
and  other  circumstances  which  may  increase  the  presumption 
even  so  much  as  to  be  conclusive  against  the  instrument." 

Having  regard  to  the  painful  conflict  of  the  evidence  addnoed 
by  the  parties  in  regard  to  matters  about  which  there  could  be 
no  difference  between  witnesses  who  were  disposed  to  tell  the 
truth,  and  to  the  observations  upon  native  testimony  given  after 
a  lapse  of  time,  which  were  made  in  almost  the  same  terms  by 
the  Chief  Justice  and  by  the  Appeal  Court,  their  Lordships 

(1)  2  PhUl.  323. 
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entirely  concur  in  the  opinion  expressed  by  Eichmond,  J.,  to        J.  0. 
the  effect  that  "  the  rules  which  govern  Courts  of  Probate  should        1891 
by  no  means  be  relaxed  in  the  case  of  alleged  testamentary    donkelly 
papers  executed  by  Maoris  on  their  deathbeds."  BRouoHToy 

Omitting  for  the  present  any  reference  to  the  testimony  of       

Archdeacon  Williams,  which,  owing  to  the  importance  attached 
to  it  by  the  Judge  of  First  Instance,  must  be  separately  noticed, 
their  Lordships  are  of  opinion,  not  only  that  the  case  put 
forward  by  the  appellants  is  within  the  rule  as  stated  by  Sir 
John  NichoU,  but  that  there  are  circumstances  which  make  the 
presumption  conclusive  against  the  validity  of  the  instrument 
which  they  propound. 

First  of  all,  it  is  a  singular  thing  that  Benata,  who,  even  in 
the  opinion  of  Mrs.  Donnelly,  was  not  likely  to  make  a  new  will 
unless  he  was  prompted  to  it,  should  on  the  Thursday  morning 
have  conceived  the  idea  that  he  had  already  instructed  Mrs. 
Donnelly  to  prepare  a  will  for  him,  and  had  told  her  the  terms 
in  which  it  was  to  be  made.  It  is  not  less  singular,  if  he  had 
resolved  to  make  a  new  testamentary  disposition  of  his  affairs, 
that  he  should  have  entrusted  the  duty  of  preparing  a  proper 
document  for  that  purpose  to  Mrs.  Donnelly,  instead  of  one  or 
other  of  the  agents  whom  he  was  in  the  habit  of  employing  for 
business  purposes,  of  whom  there  was  no  scarcity  in  Omahu  at 
that  time.  If  the  will-making  scene  really  began  with  the 
question,  "  Have  you  made  my  will  ?  "  that  would  suggest  some 
doubts  as  to  the  mental  condition  of  Eenata,  induced  by  physical 
weakness.  He  certainly  was  not  in  a  good  state  for  executing  a 
settlement  without  the  deliberate  aid  of  some  unprejudiced 
person.  Dr.  Spencer,  who  saw  him  just  after  the  hour  fixed  by 
Mrs.  Donnelly  for  the  execution  of  the  document,  says  that  he 
was  then  weak  and  '^  sinking,"  and  that  on  the  Friday,  the  day 
to  which  the  evidence  of  Archdeacon  Williams  applies,  he  was 
drowsy  and  ^^  sinking  fast." 

Then  the  circumstance  that  Mrs.  Donnelly  was  carrying  about 
with  her  materials  for  writing  out  a  will  on  the  shortest  notice  is 
not  calculated  to  beget  any  inference  in  favour  of  the  appellants' 
case.  Not  less  unfavourable  to  such  an  inference  are  the  facts, 
that  she  undertook  the  task  of  writing  the  will  herself,  when 

3  2  G  2 
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J.  G.        Dr.  Spencer  (who  had  offered  to  do  so)  and  so  many  others  were 

1891        at  hand,  who  could  have  performed  it  without  the  imputation  of 

Donnelly    interest,  and  that  she  called  in  her  uncle  and  another  relative, 

when  it  would  have  been  so  easy  to  obtain  the  attestation  of 

witnesses  above  all  suspicion. 

Last  of  all,  the  transaction,  according  to  Mrs.  Donnelly's  own 
narrative  of  it,  was  characterized  by  what  Sir  John  Nicholl  terms 
^*  clandestinity."  Assuming  the  will  to  have  been  made  as  Mrs. 
Donnelly  alleges,  the  fact  that  no  outsider  was  present  at  its 
execution  did  not  afford  a  legitimate  reason  for  keeping  its 
existence  secret.  If  the  witnesses  on  both  sides  are  to  be 
believed,  Benata  was  not  a  man  to  be  driven  from  his  settled 
purpose ;  and  if  the  fact  that  he  had  made  a  new  will  had  been 
divulged,  it  is  more  than  probable  that  there  would  have  been  no 
room  now  for  any  question  either  as  to  his  having  executed  a 
will  or  as  to  his  understanding  of  its  terms. 

Their  Lordships  now  proceed  to  consider  the  evidence  of 
Archdeacon  Williams,  which  the  learned  Chief  Justice  accepted 
as  sufficient  to  rebut  all  legal  presumptions  against  the  validity 
of  the  document  of  the  12th  of  April,  1887. 

The  reverend  gentleman  saw  Benata  three  times  on  Friday, 
the  13th,  in  the  morning,  in  the  course  of  the  day,  and  again  at 
night.  Before  the  first  of  these  interviews  took  place  he  had 
been  informed  by  Mrs.  Donnelly,  and  had  obviously  a  firm  belief, 
that  Benata  had  executed  a  will  in  her  favour  upon  the  day 
preceding.  On  the  first  occasion  he  put  the  question  to  Benata, 
"  I  suppose  you  have  made  your  will  to  your  satisfaction  ?  "  and 
Benata  replied :  **  Yes,  it  is  done,"  an  answer  which  might  refer 
with  as  much  propriety  to  the  will  of  1887  as  to  the  writing 
upon  which  the  appellants  rely.  Upon  the  second,  and  the 
important  occasion,  Benata  woke  out  of  a  sleep,  and,  addressing 
the  Archdeacon,  said,  **  You  were  asking  me  about  my  will." 
Benata,  who  spoke  in  the  Maori  language,  then,  pointing  to 
Mrs.  Donnelly,  went  on  to  say  either  *^It  is  in  her  favour "  or 
" She  has  it*'  The  witness  is  uncertain  which  of  these  expres- 
sions was  used  by  the  deceased.  According  to  the  evidence  of 
the  Archdeacon,  Benata  next  referred  to  the  withdrawal  of  Mrs. 
Donnelly's  claims  in  the  Land  Court,  which  "  was  exceedingly 
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gratifying  to  him,  and  *  that  now  imder  existing  eireumstancea  I       j.  c. 
leave  everything  to  her* "  Shortly  afterwards  the  deceased,  closing        i89i 
his  fist,  said,  "  Yes,  the  question  is  in  my  hands — here  it  is,"  and    do»nhl.ly 
then,  opening  his  hand  towards  Mrs.  Donnelly,  said,  '^  to  that  ^     ^- 
woman."  

Their  Lordships  do  not  doubt  that  the  strongest  presumptions 
against  the  validity  of  a  will,  arising  from  the  position  of  the 
parties  by  whom,  and  the  circumstances  in  which  it  was  prepared 
and  executed,  may  be  oyercome  by  clear  testimony  shewing  that 
the  testator  subsequently  acknowledged  that  it  was  executed  by 
him,  and  also  that  it  gaye  effect  to  his  intentions  with  regard  to 
the  final  disposal  of  his  property.  The  statements  of  Archdeacon 
Williams  were  accepted  by  the  Chief  Justice  as  clear  and  indu- 
bitable evidence  to  both  these  effects ;  they  were  discarded  by 
the  Court  of  Appeal,  who  were  of  opinion  that,  notwithstanding 
the  confidence  expressed  by  the  witness  in  the  accuracy  of  his 
own  observation,  he  might  have  mistaken  the  import  of  what  the 
dying  chief  said. 

AJthough  the  honesty  of  the  witness  may  be  beyond  question, 
it  does  appear  to  their  Lordships  that  the  testimony  of  one 
person,  however  honest,  which  ^epen'ds  to  a  large  extent  not 
only  upon  the  accuracy  of  his  hearing,  but  upon  his  previous 
belief  as  influencing  the  construction  he  was  likely  to  put  upon 
the  language  which  he  heard,  is  a  somewhat  narrow  ground  for 
setting  aside  the  pregnant  presumptions  arising  in  this  case  from 
facts  either  admitted  or  proved  beyond  doubt  But  they  do  not 
find  it  necessary  to  dispose  of  the  evidence  of  Archdeacon 
Williams  upon  that  consideration.  The  statements  by  Benata 
to  which  he  speaks  do  not  square  with  the  terms  of  the  instru- 
ment which  is  propounded  and  impeached  in  this  suit.  They 
mean  that  Benata  had  made  a  will  leaving  the  whole  of  his 
property  to  the  appellant  Mrs.  Donnelly,  and  can  mean  nothing 
else.  But  the  writing  of  the  12th  of  April  gives  Mrs.  Donnelly 
only  one  fifth  of  his  succession,  and  gives  the  remaining  four- 
fifths  to  persons  for  whom  he  had  never  expressed  any  predilec- 
tion, and  to  whom  he  never  referred  as  the  objects  of  his  bounty. 
The  natural  inferences  suggested  by  these  facts  are  either  that 
Benata,  if  he  did  execute  a  document  purporting  to  be  a  will  on 
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J.  C.        the  12th  of  April,  did  not  understand  its  contents,  or  that  the 
1891        will  in  question  is  of  domestic  manufacture  for  the  purpose  of 
DoHiiELLY    defeating  the  respondent's  rights  under  the  undoubted  will  of 
B«>raHTON.  J^'^'^'y'lSS^. 

—  In  these  circumstances,  their  Lordships  have  had  no  hesitation 

in  coming  to  the  conclusion  that  the  decision  of  the  Court  of 
Appeal  is  in  accordance  with  law;  and  they  will  therefore 
humbly  advise  Her  Majesty  that  the  judgment  appealed  from 
ought  to  be  affirmed,  and  the  appeal  dismissed.  The  appellants 
must  pay  the  costs  of  this  appeal. 

Solicitors  for  appellants :  Sharpen  Parker^  Pritchardy  &  8harp6. 
Solicitors  for  the  respondent :  J.  &  B.  Gole, 


[PRIVY  COUNCIL.] 

J. a*      SILAS  HAEDING Appellant; 

"^^fil.^'  COMMISSIONEES  OF X AND  TAX.     .     .    Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  VICTORIA. 

Law  of  Victoria — Land  Tax  Actj  1877,  s.  4,  sub-s.  3 — Bond  fide  transfer  for 
wduahh  consid^ation, 

Hddf  that,  under  the  Land  Tax  Act^  1877,  8.  4,  sub-s.  3,  according  to 
its  true  construction,  in  order  to  exempt  the  owner  of  land  from  the  payment 
of  tax,  the  land  must  have  passed  from  him,  and  the  consideration  passed 
from  the  transferee  without  any  secret  understanding  or  trust. 

Appeal  from  an  order  of  the  Supreme  Court  (March  5, 1888), 
affirming  an  order  of  Williams,  J.  (September  12,  1887). 

The  question  was  whether  the  appellant  was,  notwithstanding 
yarious  conyeyances  executed  by  him  and  yarious  payments 
alleged  to  haye  been  made  to  him  as  detailed  in  the  eyidence, 
and  yarious  mortgages  executed  by  the  grantees  under  those 
conyeyances,  still  to  be  regarded  as  a  transferor  of  landed  estate 

*  Present  :—LoBj)  Macnaghten,  Lord  Mobbis,  Sib  Righabd  Couch,  and 
Mb.  Shaiu)  (Lobd  Shaio)). 
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not  made  bona   :fide    for    yalnable    coDsideration  within    the        J<C. 
meaning  of  the  Land  Tax  Act,  1877,  8.  4,  sub-s.  3.  1891 


Habdikg 
CracJcanthorpe,  Q.C.,  and  Coivell,  for  the  appellant.  v. 

Sir   H.   Davey,    Q.C.,    Finhy,    Q.C.,  and    Oumetfy  for    the   Land  Tax, 
respondent. 

The  judgment  of  their  Lordships  was  delivered  by  1891 

LobdMobris:—  ^""IL^ 

This  case  comes  before  their  Lordships  on  the  appeal  of 
Silas  Harding  from  an|  order  of  the  full  Court  of  Victoria,  dated 
the  5th  of  March,  1888,  which  dismissed  his  appeal  from  an 
order  of  Williams,  J.,  dated  the  12th  of  September,  1887.  The 
last-mentioned  order  discharged  a  previous  order  nisi  obtained 
by  Silas  Harding  on  the  3rd  of  December,  1886,  by  which  the 
Begistrar  of  Land  Tax  was  ordered  to  shew  cause  why  he  should 
not  remove  the  name  of  Silas  Harding  from  the  Land  Tax 
Begister  in  respect  of  certain  lands  set  forth  in  the  schedule  to 
the  order.  The  appellant  was  previous  to  the  passing  of  the 
Land  Tax  Act,  1877,  entitled  as  owner  to  certain  large  landed 
estates.  On  the  passing  of  the  Act  he  was  desirous  to  except 
his  estates  from  the  operation  of  the  Act.  By  sect.  4,  sub-sect.  3 
of  the  Act,  it  is  enacted  that  '*  Every  settlor,  grantor,  assignor, 
or  transferor  of  any  landed  estates  comprised  in  any  settlement, 
grant,  assignment,  transfer,  or  conveyance,  not  made  bona  fide 
for  valuable  consideration,"  shall  be  deemed  to  be  an  owner  of 
landed  estates  for  the  purposes  of  the  Act. 

The  appellant,  on  the  22nd  of  September,  sent  in  four  separate 
applications  to  the  Begistrar  of  Land  Tax  for  the  removal  of  his 
name  from  the  register,  declaring  that  he  had  conveyed  the 
lands,  and  was  not  the  owner  within  the  meaning  of  the  Land 
Tax  Act,  1877.  With  respect  to  the  lands  comprised  in  the 
first  application,  he  alleged  that,  by  indentures  dated  the 
4th  of  December,  1878,  and  the  8th  of  February,  1879,  he  had 
conveyed  the  lands  comprised  in  the  said  first  application  to 
Silas  George  Tangye,  and  to  Mary  Tangye  his  wife.  With 
respect  to  the  lands  comprised  in  the  second  application,  he 
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J.  0.  alleged  that  by  indentures  dated  the  22nd  of  February,  1879, 

1891  the  25th  of  February,  1879,  the  25th  of  February,  1879,  and  the 

nl^ya  26th  of  February,  1879,  he  had  conyeyed  the  lands  comprised 

^^^'   _  in  the  said  second  application  to  Richard  Howell,  to  Elizabeth 

8I0NKBS  OP  Howell,  wife  of  the  said  Richard  Howell,  and  to  Silas  George 

liAMD  Tax  '  o 

*   Tangye,  and  to  Mary  Tangye  his  wife.     With  respect  to  the 

lands  comprised  in  the  third  application  the  appellant  alleged 
that  by  an  indenture  dated  the  5th  of  December,  1885,  he  had 
conyeyed  the  lands  comprised  in  the  said  third  application  to 
Silas  George  Tangye.  With  respect  to  the  lands  comprised  in 
the  fourth  application,  he  alleged  that  by  an  indenture  dated 
the  5th  of  December,  1885,  he  had  conyeyed  the  lands  comprised 
in  the  said  fourth  application  to  Silas  George  Tangye. 

The  seyeral  conyeyances  relied  upon  by  the  appellant  as 
transferring  the  said  seyeral  parcels  of  land  were  formally 
executed,  and  the  sole  question  for  decision  is  whether  or  not 
these  conyeyances  were  made  bona  fide  for  yaluable  considera- 
tion. If  they  were  so  made,  the  Registrar  should  remoye  the 
appellant's  name  from  the  register ;  if  they  were  not  so  made, 
the  applications  were  rightly  refused.  Both  Williams,  J.,  and 
on  appeal  the  Full  Court,  haye  decided  this  question  against  the 
appellant,  and  haye  held  that  he  did  not  part  with  the  said 
lands  by  grants  made  bona  fide  for  yaluable  consideration. 
Their  Lordships  entirely  concur  in  these  decisions.  One  of  the 
objects  of  the  Land  Tax  Act,  was  to  preyent  sham  sales  for  the 
purpose  of  eyading  the  land  tax,  and  the  meaning  of  sub-sect.  3 
of  sect.  4  is,  that  as  between  transferor  and  transferee  there 
must  be  the  passing  of  the  estate  from  the  transferor  and  the  pass- 
ing of  the  consideration  from  the  transferee,  without  any  secret 
understanding  or  trust.  It  would  be  most  difficult  to  track  the 
appellant  through  the  complicated  series  of  sham  dealings  with 
his  nephew  and  manager,  Silas  George  Tangye,  and  with  his 
brother-in-law  and  oyerseer,  Richard  Howell,  the  pretended  trans- 
ferees in  the  conyeyances. 

The  indentures  of  1878  and  1879  present  almost  eyery  badge 
of  fraud.  They  were  not  accompanied  by  change  of  possession. 
The  pretended  considerations  were  bills  of  exchange,  for  which 
payme^  was  not  made,  or  asked  as  they  fell  due.    The  appellant 
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continued  his  dealing  with  the  lands  in  a  manner  quite  irrecon-       J.G. 
cileable  with  any  bona  fide  transfer  of  them.     The  transferees       I89l 

were  near  relatiyes,  and  in  his  employment  at  small  salaries.  The  h^bding 

contradictory  and  false  statements  made  by  him  further  lead  to  rto^Jjig. 

the  conclusion  that  these  conveyances  were  mere  covers  to  enable  biqnibs  of 

,.     ^                    1                     .     •/     1                                                                 Land  Tax. 
nim  to  escape  the  payment  of  land  tax.  

With  respect  to  the  lands  comprised  in  the  third  and  fourth 
applications  to  the  Registrar  of  Land  Tax,  the  appellant  alleges 
that  by  an  instrument  of  the  5th  of  December,  1885,  he  conveyed 
bona  fide  for  valuable  consideration  the  said  lands   to  Silas 
George  Tangye.    It  appears  thai  he  had  previously  in  1878  con- 
veyed them  to  his  wife.    That  conveyance  was  a  voluntary  one, 
but  by  means  of  it  he  succeeded  for  a  time  in  getting  his  name 
removed  from  the  register.    His  wife  died  in  1882,  and  in  July, 
1888»  he  purported  to  sell  and  convey  the  same  lands  to  Silas 
George  Tangye  as  a  bon&  fide  sale  for  value.    The  next  of  kin  of 
the  appellant's  wife  impeached  the  sale  to  Silas  George  Tangye, 
and  on  a  trial  before  a  jury  in  October,  1885,  the  sale  to  Silas 
George  Tangye  was  found  to  be  a  sham  sale.    Very  soon  after 
the  trial  the  appellant  conveyed  by  an  instrument  of  the  5th 
of  December,  1885,  the  same  lands  to  the  same  Silas  George 
Tangye,  and  he  now  relies  upon  it.    In  the  administration  suit 
by  the  next  of  kin  of  Mrs.  Harding,  this  Board,  on  appeal,  held 
that  the  appellant,  as  administrator  of  his  wife's  estate,  was  not 
beneficially  entitled  to  the  estate,  but  was  under  obligation  to 
realize    it    and    distribute   it   according   to   law:   Harding  v. 
HoweUiX). 

Now  the  indenture  of  the  5th  of  December,  1885,  relied  upon 
by  the  appellant  as  transferring  the  estate  to  Silas  George  Tangye, 
is  made  expressly  *^  in  his  own  right,  and  not  as  administrator," 
and  the  consideration  is  stated  to  be  £8475.  But  the  appellant 
had  no  title  in  his  own  right ;  he  was  only  a  trustee,  and  the  con- 
sideration was  raised  on  the  same  day  by  the  grantee  by  mortgage. 
In  fact,  the  appellant,  by  the  conveyance  to  his  wife,  sought  to 
evade  the  land  tax ;  by  the  conveyance  to  Tangye  in  1883  he 
sought  to  defraud  the  next  of  kin  of  his  wife ;  and  by  the  inden- 
ture of  December,  1885,  he  appears  to  seek  to  defraud  both. 
(1)  14  App.  Cas.  307. 
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J.C. 
1891 


Harding 

V. 

COMUIS- 

sioneks  of 
Lajto  Tax. 


Their  Lordships  are  of  opinion  that  the  decision  of  Williams,  J., 
affirmed  by  the  Full  Court,  was  correct,  and  ought  to  be  aflSrmed, 
and  the  appeal  dismissed  with  costs,  and  they  will  so  humbly 
adyise  Her  Majesty. 

Solicitor  for  appellant :  J.  Harwood. 

Solicitors  for  respondents :  Freshjields  &  Williams. 


J.C* 

1891 


May  8; 
June  13. 


[PRIVY  COUNCIL.] 

POLLAED Plaintiff; 

A3?D 

HARRAGIN Defendant. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OP  TRINIDAD  AND 

TOBAGO. 

Jaiw  of  Trimdad— Practice-— Order  28,  r.  12— Order  36,  r.  IS— Order  57,  r.  6 
— Duties  of  the  Court, 

Where  a  plaintifiTs  demurrer  to  a  defendant'B  plea  is  overruled  and  tbe 
real  merits  of  the  suit  have  not  been  disposed  of,  the  Court  should,  under 
Order  28,  r.  12,  make  such  order  as  will  allow  them  to  be  properly  tried 
in  accordance  with  the  Rules  of  Court  relating  thereto. 

Under  Order  36,  r.  18,  a  defendant  on  the  non-appearance  of  the  plain- 
tiff is  entitled  to  judgment  dismissing  the  action ;  but  it  is  irregular  in 
such  a  proceeding  for  the  judge  to  take  evidence  and  adjudicate  thereon. 

Order  57,  r.  6,  does  not  authorize  the  Court  to  abridge  the  time  allowed 
for  trial  in  such  manner  as  to  preclude  a  fair  hearing.  Where  a  demurrer 
has  been  overruled  and  liberty  given  to  plead  the  case  ought  not  to  be  set 
down  for  trial  till  the  time  allowed  by  the  rules  has  elapsed  or  without 
proper  notice. 

Appeal  from  an  order  of  the  Supreme  Court  (Dec.  17, 1889) 
whereby  a  motion  by  the  appellant  to  have  a  certain  judgment, 
dated  the  2nd  of  December,  1889,  set  aside  for  irregularity  mB 
dismissed  with  costs.  The  said  judgment  was  entered  for  the 
respondent  in  an  action  by  the  appellant  to  recoyer  £600  damages 
for  assault  and  false  imprisonment. 

•  Present-— Lord  Watson,  Lord  Hobhouse,  Lord  Morris,  Sir  Richabd 
Ck)ncH,  and  Mr.  Shand  (Lord  Shaih)). 
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The  proceedings  in  the  suit  in  reference  to  which  the  motion       J.  c. 
was  made  sufBciently  appear  in  the  judgment  of  their  Lordships.       i89i 


The  appellant  appeared  in  person. 

J.  G.  Wood  (Sir  H.  Davey,  Q.C.,  with  him),  for  the  respondent. 


Pollard 

17. 

Harragin. 


The  judgment  of  their  Lordships  was  delivered  by  I89i 

Sib  Richabd  Couch  : —  Jim^a. 

The  appellant  brought  an  action  against  the  respondent,  an 
acting  stipendiary  justice  of  Port  of  Spain,  in  the  Supreme  Court 
of  Trinidad  and  Tobago,  for  assault  and  battery  and  false  im- 
prisonment, claiming  £600  as  damages.  The  writ  was  issued  on 
the  28th  of  October,  1889,  and  the  statement  of  claim  was  deli- 
yered  on  the  31st  of  October.  On  the  8th  of  November  the 
defendant,  in  his  statement  of  defence,  pleaded  not  guilty  by 
statute.  On  the  25th  of  November  the  plaintiff  demurred  to  the 
defence,  on  the  ground  that  the  section  or  sections  of  the  Ordi- 
nance referred  to  in  it  had  not  been  inserted  in  the  margin,  and. 
on  other  grounds,  and  gave  notice  to  the  defendant  that  the 
demurrer  was  set  down  for  argument  on  the  27th  of  November. 
The  demurrer  came  on  for  argument  on  the  29th  of  November 
before  Lumb,  J.,  who  made  the  following  order :  ^^  Upon 
hearing  what  was  alleged  on  both  sides,  the  Court  doth  order 
that  the  said  demurrer  be  overruled,  with  costs  to  be  paid  by  the 
said  plaintiff  to  the  said  defendant ;  and  doth  further  order  that 
the  said  plaintiff  do  deliver  to  the  defendant,  before  4  o'clock  p.m. 
this  day,  a  reply  to  his  statement  of  defence ;  that  the  case  be 
set  down  for  trial  on  Monday,  the  2nd  day  of  December,  1889, 
and  that  the  said  defendant  do  accept  short  notice  of  trial." 

The  practice  of  the  Court  is  governed  by  the  rules  in  the 
schedule  to  the  Ordinance  for  the  Constitution  of  the  Supreme 
Court  made  in  1879.  The  rule  under  which  this  order  was  made 
is  rule  12  of  Order  28,  which  is :  "  Where  a  demurrer  is  over- 
ruled the  Court  may  make  such  order  and  upon  such  terms  as 
to  the  Court  shall  seem  right  for  allowing  the  demurring  party 
to  raise  by  pleading  any  case  he  may  be  desirous  to  set  up  in 
opi>osition  to  the  matter  demurred  to."    The  29th  of  November 
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J.  0.        was  Friday^  the  following  day  was  a  half-holiday,  then  came 

1891        Sunday,  and  thus  the  plaintiff  had  no  time  to  prepare  for  the 

PoLLABD     trial.    And  it  is  to  be  observed  that  by  Order  24,  r.  1,  the 

Harraoin    plftii^tiff  had  three  weeks  after  the  defence  had  been  delivered 

to  deliver  his  reply,  and  the  29th  of  November  was  the  last 

day  of  the  three  weeks.  The  defendant  was  therefore  not  in 
a  worse  position  than  if  the  plaintiff  instead  of  demurring  had 
delivered  the  reply  on  the  last  day  allowed  to  him  for  it.  The 
meaning  of  rule  12  appears  to  be  that  where  the  real  merits  of 
the  controversy  have  not  been  disposed  of  on  the  demurrer,  the 
Court  should  make  such  an  order  as  would  allow  them  to  be  pro- 
perly tried.  The  order  for  trial  on  the  Monday  went  very  far,  if 
not  entirely,  to  prevent  this,  as  far  as  the  plaintiff  was  concerned. 
And  it  does  not  appear  that  the  learned  judge  had  before  him 
any  ground  for  making  so  peremptory  an  order.  By  Order  36, 
rr.  8,  4,  actions  are  to  be  tried  and  heard  either  before  a  judge 
or  judges,  or  before  a  judge  and  jury,  and  the  plaintiff  may  with 
his  reply,  or  at  any  time  after  the  close  of  the  pleadings,  give 
notice  of  trial  of  the  action,  and  thereby  specify  one  of  those 
modes  of  trial.  By  rule  6  a  party  to  whom  notice  of  trial  is 
given  may  move  the  Court  to  appoint  a  different  mode  of  trial 
from  that  specified  in  the  notice  of  trial,  upon  giving  notice  of 
motion  within  four  days  from  the  time  of  the  service  of  the  notice 
of  trial.  If  the  case  was  to  be  heard  on  the  Monday  these 
rules  could  not  be  followed,  and  the  effect  of  the  order  was 
practically  to  deprive  the  plaintiff  of  having  a  trial  by  jury 
apparently  without  any  argument  upon  that  matter. 

The  plaintiff  on  the  day  on  which  the  order  was  made  gave 
notice  to  the  defendant  that  he  discontinued  the  action.  This 
he  was  not  at  that  stage  of  the  action  at  liberty  to  do,  and  the 
discontinuance  was  altogether  invalid. 

On  the  2nd  of  December  the  case  came  on  for  hearing 
.  before  Lumb,  J.  The  defendant  appeared  by  counsel;  the 
plaintiff  did  not  appear.  Order  36,  r.  18,  says:  ''If  when  an 
action  is  called  on  for  trial  the  defendant  appears,  and  the 
plaintiff  does  not  appear,  the  defendant,  if  he  has  no  counter- 
claim, shall  be  entitled  to  judgment  dismissing  the  action." 
There  was  no  counter-claim  here,  and  it  appears  from  the  judge's 


Digitized  by  VjOOQIC 


A.  0.  AND  PEIVY  COUNCIL.  453 

notes  that  the  defendant's  counsel  claimed  that  the  defendant       J*  G. 
was  entitled  to  judgment  under  that  rule.     The  learned  judge,       i89i 
instead  of  dismissing  the  action,  took  the  evidence  of  the  de-     pollabd 
fendant  and  his  witnesses,  and  then  gave  judgment  for  the    harbagin. 

defendant,  with  costs.    No  reason  appears  in  the  judge's  notes       

for  this  very  irregular  proceeding.  Their  Lordships  will  only 
observe  that  the  evidence  taken  appears  to  them  to  be  such  as  it 
would  be  proper  to  submit  to  a  jury,  and  the  plaintiff  might  be 
seriously  prejudiced  by  not  having  a  trial  by  a  judge  and  jury. 
On  the  13th  of  December  the  plaintiff  made  an  affidavit  that  the 
trial  of  the  action  was  fixed  for  the  2nd  of  December  with- 
out his  consent,  and  on  the  17th  of  December  he  moved  the 
Court,  consisting  of  the  Chief  Justice  and  another  judge  and 
Lamb,  J.,  by  counsel  for  an  order  to  set  aside  the  judgment  as 
irregular.  The  defendant's  counsel  objected  that  the  motion  was 
really  an  appeal  from  a  judgment,  and  that  notice  of  appeal  had 
not  been  properly  given.  The  Court,  after  hearing  arguments, 
allowed  the  appellant  to  put  his  motion  in  form  as  an  appeal,  by 
affixing  the  stamp  fee  for  appeals,  and  the  case  to  be  heard  as 
an  appeal,  the  respondent  not  further  objecting.  After  hearing 
the  appellant's  counsel,  the  Court  held  that  the  order  of  the 
29th  of  November  was  a  proper  order  under  Order  28,  r.  12 ; 
and  as  to  the  objection  that  judgment  was  entered  up  before  the 
time  for  setting  the  action  down  for  trial  had  elapsed  and  without 
any  notice  of  trial,  the  Court  held  that  the  judge  had  ample 
discretion  under  Order  57,  r.  6.  That  rule  is :  "  A  Court  or  a 
judge  shall  have  power  to  enlarge  or  abridge  the  time  appointed 
by  these  rules,  or  fixed  by  any  order  enlarging  or  abridging 
time  for  doing  any  act  or  taking  any  proceeding,  upon  such 
terms  (if  any)  as  the  justice  of  the  case  may  require."  Their 
Lordships  doubt  whether  this  rule  is  applicable  where  a  demurrer 
is  overruled  and  an  order  made  for  allowing  the  demurring  party 
to  plead.  If  it  is,  and  assuming  that  it  gives  the  fullest  dis- 
cretion to  the  judge,  they  are  of  opinion  that  the  discretion  was 
in  this  instance  improperly  exercised,  so  as  to  constitute  a  sub- 
stantial denial  of  justice.  The  intention  of  rule  6  appears  to 
their  Lordships  to  be  that  the  demurring  party  shall  not  be 
concluded  by  a  judgment  on  demurrer,  which  does  not  decide 
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J*  0.        the  case  on  the  merits.     The  plea  of  the  defendant  did  not  state 

1891        any  facts>  and   none   were   admitted   by   the    demurrer.    The 

PoLLABD     defendant  ought  to  have  been  allowed  to  raise  by  pleading  his 

Habbaoik.    ^^^  ^^  ^^^  facts,  and  to  have  had  a  reasonable  time  for  proceed- 

ing  to  trial.    By  Order  36,  r.  5,  the  plaintiff  is  allowed  six 

weeks  to  give  notice  of  trial,  and  that  is  a  ten  days'  notice. 
If  short  notice  of  trial  may  be  given,  that  is  a  four  days'  notice. 
These  provisions,  as  well  as  those  in  the  rules,  as  to  the  mode  of 
trial  appear  to  have  been  entirely  disregarded  in  the  order  of  the 
29th  of  November,  1889.  Their  Lordships  are  of  opinion  that 
this  order,  except  so  far  as  it  overruled  the  demurrer  with  costs, 
should  be  set  aside,  that  the  judgment  of  the  2nd  of  December, 
1889,  and  subsequent  proceedings  should  also  be  set  aside,  and 
that  the  defendant  should  pay  to  the  plaintiff  his  costs  incurred 
in  the  Court  below  subsequently  to  the  order  of  the  29th  of 
November,  1889.  The  plaintiff  should  have  leave  to  reply  to 
the  defendant's  plea  within  three  months  from  the  date  of  Her 
Majesty's  Order  in  Council  upon  this  appeal,  and  to  proceed  to 
trial  according  to  the  practice  of  the  Supreme  Court.  Their 
Lordships  will  humbly  advise  Her  Majesty  accordingly. 

The  respondent  will  pay  to  the  appellant  his  costs  of  this 
appeal,  but  from  the  date  on  which  the  appellant  was  permitted 
to  proceed  with  his  appeal  in  forma  pauperis  his  costs  will  only 
be  allowed  on  that  footing. 

Solicitor  for  appellant :  E.  B.  Elton. 

Solicitors  for  respondent :  Sutton,  Ominanney,  dt  Rendall. 
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[PRIVY  COUNCIL.] 
MACLEOD Appellant  ;        j.  c." 

AND  1891 


ATTORNEY-GENEEAL  for  new  SOUTH)  _  July  22. 

WALES |Respondent.       — 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

Law  of  New  South  Wales — Criminal  Law  Amendment  Act,  1883,  «.  54 — 
Cnminal  Jurisdictian — Offences  committed  tvithotU  the  Colony. 

Sect.  54  of  the  Criminal  Law  Amendment  Act,  1883  (46  Vict.  No.  17), 
enacts  that,  **  whosoever  being  married  marries  another  person  during  the 
life  of  the  former  husband  or  wife,  wheresoever  such  second  marriage  takes 
place,  shall  be  liable  to  penal  servitude  for  seven  years  " : — 

Held,  that  these  words  must  be  intended  to  apply  to  those  actually 
within  the  jurisdiction  of  the  Legislature,  and  consequently  that  there 
was  no  jurisdiction  in  the  Colony  to  try  the  appellant  for  the  offence  of 
bigamy  alleged  to  have  been  committed  in  the  United  States  of  America. 

Appeal  on  special  leave  from  an  order  of  the  Supreme  Court 
(July  4, 1890)  dismissing  an  appeal  by  way  of  special  case  from 
the  conyiction  of  the  appellant  by  the  Court  of  Quarter  Sessions 
at  Sydney  in  that  Colony,  for  bigamy,  such  appeal  being  upon 
points  reserved  at  his  trial  by  the  chairman  of  that  Court. 

The  conviction  took  place  in  May,  1890,  the  points  reserved 
being  as  to  the  admissibility  of  certain  documentary  evidence  as 
to  the  second  marriage,  and  as  to  misdirection  in  the  chairman's 
saying  that  it  was  incompetent  for  an  American  Court  to  divorce 
from  the  former  marriage  which  had  been  celebrated  in  New 
South  Wales,  and  as  to  the  absence  of  any  evidence  of  the  law 
of  Missouri  relating  to  the  validity  of  the  ceremony  of  second 
marriage. 

FuUartan,  for  the  appellant,  contended  that  the  Court  had  no 
jurisdiction  to  try  the  appellant  at  all  for  the  alleged  offence. 
The  Act  under  which  he  was  tried  relates  according  to  its  true 

*  Present:— 'The  Lobb  Chancsllob,  Lobd  Watson,  Lobd  Hobhouse,  Lobd 
Kacnaohten,  and  Sib  Biohabd  Couch. 
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J.  C.  construction  to  offences  committed  within  the  jurisdiction  of  the 

1891  local  legislature  by  persons  subject  at  the  time  of  the  offence  to 

MACLEOD  its  jurisdiction :  see  46  Vict.  No.  17,  s.  54.     Upon  any  other  con- 

Attorhkt-  8*^^101^  it  would  be  ultra  vires,  the  local  legislature  deriving 

Genbral  fob  from  the  Imperial  Parliament  a  jurisdiction  limited  to  the  extent 
New  South      -    ,         , 
Wales.       of  the  colony. 

[The  Lobd  Chancellob: — ^Their  Lordships  will  hear  the 
question  of  jurisdiction  argued  before  coming  to  the  other  points 
in  the  case.] 

^igbyy  Q-O.,  and  Pollard^  for  the  respondent,  contended  that 
the  point  of  jurisdiction  had  never  been  taken  in  the  Colony. 
Full  legislative  power  had  been  given  to  the  local  legislature : 
and  see  24  &  25  Vict.  c.  100,  s.  ^7,  and  9  Geo.  4,  c.  83,  s.  24. 

,    FtUlarton,  was  not  heard  in  reply. 

The  judgment  of  their  Lordships  was  delivered  by 
LoBD  Halsbuby,  L.C. : — 

The  facts  upon  which  this  appeal  arises  are  very  simple. 

The  appellant  was,  on  the  13th  of  July,  1872,  at  Darling  Point, 
in  the  Colony  of  New  South  Wales,  married  to  one  Mary  Hanson, 
and,  in  her  lifetime,  on  the  8th  of  May,  1889,  he  was  married,  at 
St.  Louis,  in  the  State  of  Missouri,  in  the  United  States  of 
America,  to  Mary  Elizabeth  Cameron.  He  was  afterwards 
indicted,  tried,  and  convicted,  in  the  Colony  of  New  South 
Wales,  for  the  offence  of  bigamy,  under  the  54th  section  of  the 
Criminal  Law  Amendment  Act  of  1883  (46  Vict.  No.  17). 

That  section,  so  far  as  it  is  material  to  this  case,  is  in  these 
words:  ^^ Whosoever  being  married  marries  another  person 
during  the  life  of  the  former  husband  or  wife,  wheresoever  such 
second  marriage  takes  place,  shall  be  liable  to  penal  servitude 
for  seven  years."  In  the  first  place,  it  is  necessary  to  construe  the 
word  '*  whosoever  " ;  and  in  its  proper  meaning  it  comprehends 
all  persons  all  over  the  world,  natives  of  whatever  country.  The 
next  word  which  has  to  be  construed  is  "  wheresoever."  There  is 
no  limit  of  person,  according  to  one  construction  of  **  whosoever  " ; 
and  the  word  **  wheresoever  "  is  equally  universal  in  its  applicar 
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tion.    Therefore,  if  their  Lordships  construe  the  statute  as  it       j.  c. 

stands,  and  upon  the  bare  words,  any  person,  married  to  any       issi 

other  person,  who  marries  a  second  time  anywhere  in  the  habit-  maolbod 

able  globe,  is  amenable  to  the  criminal  jurisdiction  of  New  j^^^g^^ 

South  Wales,  if  he  can  be  caught  in  that  Colony.     That  seems  Gbnbsal  fob 

Nkw  80CTH 
to  their  Lordships  to  be  an  impossible  construction  ot  the  statute ;      Wales. 

the  Colony  can  have  no  such  jurisdiction,  and  their  Lordships 
do  not  desire  to  attribute  to  the  Colonial  Legislature  an  effort  to 
enlarge  their  jurisdiction  to  such  an  extent  as  would  be  incon- 
sistent with  the  powers  committed  to  a  colony,  and,  indeed, 
inconsistent  with  the  most  familiar  principles  of  international 
law.  It  therefore  becomes  necessary  to  search  for  limitations,  to 
see  what  would  be  the  reasonable  limitation  to  apply  to  word^  so 
general ;  and  their  Lordships  take  it  that  the  words  *^  Whosoever 
being  married  "  mean,  '^  Whosoever  being  married,  and  who  is 
amenable,  at  the  time  of  the  offence  committed,  to  the  jurisdiction 
of  the  Colony  of  New  South  Wales." 

The  word  "wheresoever"  is  more  difficult  to  construe;  but 
when  it  is  remembered  that  in  the  Colony,  as  appears  from  the 
statutes  that  have  been  quoted  to  their  Lordships,  there  are 
subordinate  jurisdictions,  some  of  them  extending  over  the  whole 
Colony,  and  some  of  them,  with  respect  to  certain  classes  of 
offences,  confined  within  local  limits  of  venue,  it  is  intelligible 
that  the  54th  section  may  be  intended  to  make  the  offence  of 
bigamy  justiceable  all  over  the  Colony,  and  that  no  limits  of 
local  venue  are  to  be  observed  in  administering  the  criminal  law 
in  that  respect.  "  Wheresoever,"  therefore,  may  be  read, "  Where- 
soever in  this  Colony  the  offence  is  committed.'' 

It  is  to  be  remembered  that  the  offence  is  the  offence  of 
marrying,  the  wife  of  the  offender  being  then  alive — going 
through,  in  fact,  the  ceremony  of  marriage  with  another  person 
while  he  is  a  married  man.  That  construction  of  the  statute 
receives  support  from  the  subordinate  arrangements  which  the 
statute  makes  for  the  trial,  the  form  of  the  indictment,  the  venue, 
and  so  forth.  The  venue  is  described  as  New  South  Wales,  and 
sect  309  of  the  statute  provides  that  ''New  South  Wales  shall 
be  a  sufficient  venue  for  all  places,  whether  the  indictment 
is  in  the  Supreme  Court,  or  any  other  Court  having  criminal 
Vol.  I.  1891.  8  2  H 
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J.O.       jurisdiction.     Proyided  that  some  district,  or  place,  within,  or  at,. 

1891        or  near  which,  the  offence  is  charged  to  have  been  committed,  shall 

'  Maolxod    ^  mentioned  in  the  body  of  the  indictment.    And  every  snch 

Atkmott-   ^*^^®*  ^^  place  shall  be  deemed  to  be  in  New  South  Wales,  and 

<«UMDULL  FOB  within  the  jurisdiction  of  the  Court,  unless  the  contrary  be 

Walbs      shewn."    That,  by  plain  implication,  means  that  the  venue  shall 

~"  be  sufficient,  and  that,  the  jurisdiction  shall  be  sufficient,  unless 
the  contrary  is  shewn.  Upon  the  face  of  this  record  the  offence 
is  charged  to  have  been  committed  in  Missouri,  in  the  United 
States  of  America,  and  it  therefore  appears  to  their  Lordships 
that  it  is  manifestly  shewn,  beyond  all  possibility  of  doubt,  that 
the  offence  charged  was  an  offence  which,  if  committed  at  all,, 
was  committed  in  another  country,  beyond  the  jurisdiction  of 
the  Colony  of  New  South  Wales. 

The  result,  as  it  appears  to  their  Lordships,  must  be  that  there 
was  no  jurisdiction  to  try  the  alleged  offender  for  this  offence, 
and  that  this  conviction  should  be  set  aside.  Their  Lordships 
think  it  right  to  add  that  they  are  of  opinion  that  if  the  wider 
construction  had  been  applied  to  the  statute,  and  it  was  supposed 
that  it  was  intended  thereby  to  comprehend  cases  so  wide  as 
those  insisted  on  at  the  bar,  it  would  have  been  beyond  the 
jurisdiction  of  the  Colony  to  enact  such  a  law.  Their  jurisdiction 
is  confined  within  their  own  territories,  and  the  maxim  which 
has  been  more  than  once  quoted,  ^^  Extra  territorium  jus  dicenti 
impune  non  paretur,"  would  be  applicable  to  such  a  case.  Lord 
Wensleydale,  when  Baron  Parke,  advising  the  House  of  Lords 
in  JefferyB  v.  Boosey  (1),  expresses  the  same  proposition  in  very 
terse  language.  He  says  (2) :  **  The  Legislature  has  no  power 
over  any  persons  except  its  own  subjects — ^that  is,  persons  natural- 
bom  subjects,  or  resident,  or  whilst  they  are  within  the  limits  of 
the  kingdom.  The  Legislature  can  impose  no  duties  except  on 
them;  and  when  legislating  for  the  benefit  of  persons,  must, 
prima  facie,  be  considered  to  mean  the  benefit  of  those  who  owe 
obedience  to  our  laws,  and  whose  interests  the  Legislature  is 
under  a  correlative  obligation  to  protect/'  All  crime  is  local. 
The  jurisdiction  over  the  crime  belongs  to  the  country  where 
the  crime  is  committed,  and,  except  over  her  own  subjects.  Her 
(1)  4  H,  L.  B.  816.  (2)  4  H.  L/R.  926. 
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Majesty  and  the  Imperial  Legislature  have  no  power  whatever.  J.  C. 

It  appears  to  their  Lordships  that  the  effect  of  giving  the  wider  1891 

interpretation  to  this  statute  necessary  to  sustain  this  indictment  maolbod' 

wonld  be  to  comprehend  a  great  deal  more  than  Her  Majesty's  ^„j^|aj„. 

subjects ;  more  than  any  persons  who  may  be  within  the  juris-  GaraaAL  fob 
J-  .•  *  .1       r>i  1  \  1  -t     y  Nbw  South 

diction  of  the  Colony  by  any  means  whatsoever;   and  that,      vtalbs.' 

therefore,  if  that  construction  were  given  to  the  statute,  it  would        "^^ 

follow  as  a  necessary  result  that  the  statute  was  ultra  vires  of  the 

Colonial  Legislature  to  pass.     Their  Lordships  are  far  from 

suggesting  that  the  Legislature  of  the  Colony  did  mean  to  give 

to  themselves  so  wide  a  jurisdiction.  The  more  reasonable  theory 

to  adopt  is  that  the  language  was  used,  subject  to  the  well-known 

and  well-considered  limitation,  that  they  were  only  legislating 

for  those  who  were  actually  within  their  jurisdiction,  and  within 

the  limits  of  the  Colony. 

For  these  reasons,  their  Lordships  will  humbly  advise  Her 

Majesty  that  the  judgment  of  the  Supreme  Court  should  be 

reversed,  and  that  this  conviction  should  be  set  aside.     The 

respondent  must  pay  the  costs  of  the  appeal. 

Solicitors  for  appellant :  Yeilding,  Barlow^  dt  Piper, 
Solicitor  for  respondent :  Bandolph  0.  Want 
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[PBIVY  COUNCIL.] 

J.C.*      CALLENDEE,  SYKES  &  CO Plaintiffs; 

W91  Aim 


f'y'li      COLONIAL  SECEETAEY  OF  LAGOS  and)   _ 

AKD 

WILLIAMS Defendant; 

AKD 

DAVIES     / Plaintiff. 

Consolidated  Appeals. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  LAGOS. 

Law  of  Lagos — Bankruptcy — Land  of  Bankrupt  in  Lagos  vests  in  Thutee 
under  Act  of  lS6d—Jurisdiction  qf  Supreme  Court, 

Heldj  that  the  Supreme  Court  of  the  Gk>ld  Coast  Colony  had  so  bank- 
ruptcy jurisdiction  in  1877,  and,  therefore,  could  not  act  as  an  auzillaiy  to 
the  English  Court  under  sect.  74  of  the  Bankruptcy  Act,  1869. 

Held,  further,  that  the  English  Bankruptcy  Act  of  1869  applies  to  all 
Her  Majesty's  dominions,  and  therefore  that  an  adjudication  under  that 
Act  operates  to  vest  in  the  trustee  in  bankruptcy  the  bankrupt's  title  to 
real  estate  situate  in  Lagos,  subject  to  any  requirements  prescribed  by  the 
local  law  as  to  the  conditions  necessary  to  effect  a  transfer  of  real  estate 
there  situate. 

Some  of  the  bankrupt's  land  having  been  taken  under  the  Public  Lands 
Ordinance,  1876,  hdd,  that  costs  were  rightly  given  under  sect.  8  of  the 
Petitions  of  Right  Ordinance,  1877,  against  the  Government  who  had 
resisted  payment  of  the  price  to  the  appellants. 

Consolidated  appeals  from  two  orders  of  the  Supreme 
Court  (May  30  and  31,  1889),  made  in  the  above  suits. 

On  the  19th  of  April,  1880,  Macleod,  J,,  by  an  order  of  Court, 
declared  that  the  properties  in  these  suits  formed  part  of  and 
belonged  to  the  estate  of  the  respondent  Davies  at  the  date  of  his 
adjudication  as  a  bankrupt  in  1876,  and  had  consequently  passed 

*  Present :— Losd  Watbok,  Lobd  Hobhouse,  Lobd  Mobbis,  Sib  Richabd 
OouoH,  and  Mb.  Shand  (Lobd  Shand). 
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to  Halliday,  his  trustee  in  bankruptcy.    Previously  thereto,  on        J.  a 
the  12th  of  January,  1877,  the  County  Court  of  Lancashire  had,       1891 
by  order  under  sect.  74  of  the  Bankruptcy  Act  of  1869,  sought  callkni)er, 
the  aid  of  the  Court  of  Civil  arid  Criminal  Justice  of  Lagos  to  Stkes  &  Co. 
act  as  an  auxiliary  of  the  said  County  Court  in  all  matters  arising     Colonial 
out  of  the  bankruptcy  connected  with  the  property  of  the  bank-   laqos  akd 
rupt  on  the  West  Coast  of  Africa.    Under  the  order  of  April,        tH^ 
1880,  Halliday  in  June  took  possession  of  all  the  said  properties. 

On  the  22nd  of  April,  1881,  the  Full  Court  of  Appeal  of  the 
Supreme  Court,  upon  a  point  of  law  reserved  by  Macleod,  J,, 
held  that  the  Supreme  Court  of  the  Colony,  which  at  that  time 
was  th^  Court  of  the  Gold  Coast  Colony,  had  no  bankruptcy 
jurisdiction  under  its  charter. 

The  facts  out  of  which  these  suits  arise  and  the  proceedings 
therein  are  sufficiently  stated  in  the  judgment  of  their  Lord- 
ships. 

The  Divisional  Court  decided  against  the  claim  of  Callender, 
Sykes  &  Co.,  but  in  favour  of  that  of  Williams. 

The  Court  of  Appeal  allowed  the  appeal  of  Davies  v.  WiUtams, 
and  ordered  Williams  to  deliver  up  possession  of  the  property 
claimed  to  Davies.  This  decision  involved  the  dismissal  of  the 
other  appeal  and  the  right  of  Davies  to  the  amount  claimed  by 
Callender,  Sykes  &  Co. 

The  Court  held  that  the  order  of  Macleod,  J.,  was  a  nullity 
and  void,  on  the  ground  that  the  Supreme  Court  had  no  juris- 
diction in  bankruptcy  and  could  not  act  as  auxiliary  to  the 
Bankruptcy  Court  in  England,  under  sect.  74  of  the  Act  of  1869. 
That  Act,  it  was  further  held,  was  not  of  general  application  in 
the  Colonies,  and  could  not  therefore  affect  the  title  to  realty 
situate  in  Lagos. 


Aagiuith,  Q.C.,  0.  E.  Jones,  and  BoskUl,  for  the  appellants, 
after  contending  that  at  the  date  of  Macleod,  J.'s  order  the 
Supreme  Court  of  the  Gold  Coast  Colony  had  bankruptcy 
jurisdiction  within  the  meaning  of  sect.  74  of  the  Bankruptcy 
Act,  1S69,  argued  that,  whether  that  were  so  or  not,  Halliday 
was  entitled  to  the  whole  of  the  estate,  real  and  personal,  of  the 
bankrupt  Davies.    The  Act  of  1869  was  an  Imperial  Act,  and 
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J.  0.        by  its  true  construction  applied  to  the  Colony  of  Lagos :  see 

1891        sects.  73, 74,  and  76.    Under  its  terms  the  land  of  the  bankrupt 

Gallehdu,   situate  in  Lagos  vested  in  his  trustee  appointed  by  the  Conit 

Stmb  &  Co.  j^jjjQj.  g^  ^j^^j  q£  adjudication :  see  sects.  4, 14, 15, 17, 18  and  19. 

GoMRiAL     Such  was  the  intention  and  policy  of  the  Act,  and  the  words 

)IOB>TABT  OF  , 

Laoosahd  used  are  not  inconsistent  therewith.  Other  Bankruptcy  Acts 
.tl!f^  have  the  same  policy  and  intention  expressed,  perhaps,  more 
WiLUAMs  clearly.  From  1542  to  1824  the  Acts  of  this  nature  contain 
Dayiis.  nothing  express  as  to  the  locality  of  the  land  referred  to.  But 
later  on  the  Acts  in  express  terms  relate  to  land  abroad:  see 
5Geo.4,c.  98,8.  61;  6  Geo.  4,  c.  16,  s.  64 ;  12  &  13  Vict.  c.  106, 
s.  142;  32  &  33  Yict.  c.  71,  s&  4,  14,  48,  where  no  restrictiye 
intention,  at  all  events,  is  expressed.  Reference  was  made  to  £b 
parte  Rogers  (1) ;  EUk  v.  MeHenry  (2).  The  Act  of  1869  was 
repealed  by  that  of  1883  (46  &  47  Vict.  c.  52),  which  in  sect  168 
refers  to  land  ''situate  in  England  or  elsewhere."  See  also 
sect.  2.  Reference  was  made  to  In  re  Artola  Hermanos  (3); 
Solomons  y.  Boss  (4).  Reference  was  also  made  to  the  Supreme 
Cburt  Ordinance  of  the  Gold  Coast  Colony,  1876,  sect  11. 
Halliday,  therefore,  had  a  valid  title  to  the  bankrupt's  land  and 
other  property  in  Lagos,  and  accordingly  the  appellants  who 
derived  title  from  him  were  entitled  to  succeed. 


Hefiert  Beed,  and  W.  E.  Vernon,  for  the  respondent  Davies,  con- 
tended that  the  Supreme  Court  of  the  Colony  had  no  jurisdiction 
to  make  the  order  of  the  19th  of  April,  1880,  or  that  of  the  4th 
of  June,  1880,  under  which  the  trustee  in  bankruptcy  obtaioed 
possession  of  the  properties  in  suit  It  had  no  jurisdiction  in 
bankruptcy  at  all,  and  could  not  act  as  auxiliary  to  the  Bank- 
ruptcy Court  in  England.  Further,  the  Act  of  1869  did  not 
vest  in  Halliday  real  property  situated  in  Lagos  belonging  to 
the  bankrupt.  The  words  of  the  Act  of  1869  were  very  limited 
as  compared  with  those  of  the  Act  of  1883,  sect  168,  and  should 
receive  a  limited  construction.  Those  sections  which  extend 
beyond  England  do  not  specify  land.  Land  in  the  colonies  is 
nowhere  mentioned.     Reference  was  made  to  Cooke's  Bank- 


(1)  16  Ch.  D.  665.^ 

(2)  Law  Rep.  6  0.  P.  228. 


(3)  24  Q.  B.  D.  640. 

(4)  1  H.  BI.  131,  n. 
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rapt  Laws,  ed.  1828,  p.  883 ;  SeUcrig  y.  Davies  (1) ;  Cockerell  j.  o 
T.  Dtdcens  (2) ;  Story's  Conflict  of  Laws,  s.  428  ;  Ex  parte  i89i 
ffLoghlm  (8).  Ca^^, 


C.  E.  JaneSf  replied. 

Jtdj  11.    The  judgment  of  their  Lordships  was  delivered  by 

LOBD  HOBHOUSE  : — 

These  suits  are  governed  by  the  same  legal  principles,  and  the 
person  interested  in  resisting  the  claim  of  the  appellants  is  the 
same  in  both  cases,  viz.,  the  respondent,  J.  P.  L.  Davies.  The 
appeals  have  therefore  been  consolidated,  and  Davies  has  been 
added  as  a  respondent  in  the  suit  against  the  Colonial  Secretary 
<»f  Lagos,  to  which  he  was  not  originally  a  party. 

The  main  question  is,  whether  land  belonging  to  Davies,  and 
ftituated  in  the  Colony  of  Lagos,  passed  to  James  Halliday,  who, 
on  the  8th  of  January,  1877,  was  appointed  trustee  of  Dayies's 
property  in  bankruptcy.  Davies  was  adjudicated  a  bankrupt  on 
the  9th  of  August,  1876.  On  the  12th  of  January,  1877,  the 
county  court  of  Lancashire  made  an  order  under  sect.  74  of  the 
Bankruptcy  Act,  1869,  for  the  purpose  of  seeking  the  aid  of  the 
Ciourt  of  Civil  and  Criminal  Justice  of  the  Settlement  of  Lagos 
in  the  administration  of  the  bankrupt's  estate.  In  pursuance  of 
that  order  inquiries  were  made  in  the  Supreme  Court  of  the  Gold 
Coast  Colony,  to  which  Lagos  then  belonged,  which  resulted  in 
this  discovery  of  property  which  the  bankrupt  had  concealed. 
Bo  for  the  facts  are  common  to  both  suits. 

It  will  now  be  convenient  to  follow  the  history  of  the  property 
called  the  Broad  Street  property,  which  is  the  subject  of  the 
suit  brought  by  Davies  against  the  appellant  Williams.  That 
property  was  purchased  by  Dayies  on  the  81st  of  January,  1871. 
On  the  80th  of  October,  1878,  Davies  and  his  wife  made  an 
attempt  to  include  it  among  certain  properties  settled  on  his  wife» 
himself,  and  their  children  in  the  year  1864,  by  inserting  it  in  a 
schedule  of  trust  property  appended  to  an  appointment  of  new 
trustees  of  the  settlement.    That  attempt  has  been  treated  ia 

(1)  2  Rose,  291.  (2)  3  Moo.  P.  C.  98. 

(8)  Law  Rep.  6  Ch.  406,  411. 
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J.  a  the  Court  below  by  Hutchinson^  J.,  as  fraudulenti  and  intended 

1891  to  cheat    Davies's  creditors,      fiut  it  led  to  an  assertion  of 

Callendkb,  title  hj  the  trustees,  or  by  Davies  in  their  names,  and  to  litiga- 

Sykm  &  Co.  ^Jqj^  Jjj  ^1^^  Supreme  Court  of  the  Gold  Coast  Colony.    The  dispute 

CJoLOHiAL  was  for  the  time  ended  by  an  order  dated  the  4th  of  June,  1880, 

DiOBKrABT  OT 

Lagos  and    directing  the  deputy  registrar  to  make  delivery  of  the  property 

^  to  Halliday. 

Williams  rjj^  order  was  made  by  Madeod,  J.,  on  the  application 
Datixs.  of  Halliday,  and  after  hearing  Davies  and  the  trustees,  under 
the  impression  that  the  Supreme  Court  possessed  a  bankruptcy 
jurisdiction,  and  was  bound  to  act  as  auxiliary  to  the  English 
Court.  On  the  22nd  of  April,  1881,  the  Supreme  Court  decided 
that  no  such  jurisdiction  existed.  But  Halliday  had  been  placed 
in  possession,  and  no  attempt  was  made  by  the  trustees  to  disturb 
him. 

On  the  11th  of  November,  1881,  Halliday  agreed  to  sell  the 
property  to  Williams  for  the  sum  of  £400  then  paid  by  Mbl 
Immediate  possession  was  given  to  Williams,  who  retained  it  up 
to  the  commencement  of  the  action  against  him  which  was 
brought  in  the  Supreme  Court  of  the  Colony  of  Lagos  on  the 
26th  of  January,  1889.  Davies  had  procured  his  discharge  in 
the  year  1884.  In  the  year  1886  Lagos  was  made  a  separate 
colony,  with  a  Supreme  Court  of  its  own. 

The  writ  of  summons  was  headed,  **  J.  P.  L.  Davies,  agent; 
trustees  of  the  marriage  settlement  of  Sarah  Forbes  Bonella 
Davies,  deceased."  What  exactly  was  intended  by  this  ambiguous 
heading  was  not  made  clear;  but  the  Courts  finding  that  in 
point  of  fact  the  trustees  were  not  taking  any  action,  caused  the 
heading  to  be  amended  by  striking  out  all  reference  to  them. 
The  suit  therefore  remaiued,  and  is,  that  of  Davies  alone. 

Smalman  Smith,  J.,  who  heard  the  case  in  the  first  instance^ 
gave  judgment  for  the  defendant  Williams,  apparently  against 
his  own  opinion,  and  because  he  did  not  think  it  right  to  decide 
against  the  opinion  of  Macleod,  J.  Davies  appealed  to  the  Full 
Court,  consisting  of  three  judges,  of  whom  Smalman  Smith,  J., 
was  one ;  and  that  Court  was  unanimous  in  reversing  the  judg- 
ment below,  and  entered  judgment  for  Davies.  It  is  agaisst 
that  judgment  that  the  present  appeal  of  Williams  is  brought 


Digitized  by  VjOOQIC 


A.  a  AND  PEIVY  COUNOIIi.  465 

The  reasons  for  the  judgment  are  very  clearly  stated  by  the       J-  0- 
three  learned  judges.    First  they  hold,  in  accordance  with  the       i89i 
opinion  expressed  by  the  Supreme  Court  of  the   Gold  Coast  Callendeb, 
Colony  in  1881,  and  on  grounds  which  appear  to  their  Lordships  ^^^.     ^* 
to  be  quite  sound,  that  that  Court  had  no  bankruptcy  jurisdiction  q^^^I^^^^ 
in  Lagoe.    That  being  so,  it  could  not  be  auxiliary  to  the  English    i^^os  and 

Court  under  the  Act  of  1869.    That  leads  them  to  the  inference       ' 

that  the  order  of  Madeod,  J.,  was  a  mere  nullity.  Their  ^^^^'^^ 
Lordships  do  not  stop  to  discuss  the  precise  effect  of  'an  order  i>avie8. 
made  by  a  Court  having  jurisdiction  to  deal  with  the  property  in 
a  suit  properly  constituted,  and  having  before  it  the  parties  in- 
terested in  the  dispute,  but  purporting  to  act  in  the  exercise  of 
a  jurisdiction  which  it  did  not  possess.  That  discussion  is 
unnecessary,  because  the  Court  did  not  treat  the  nullity  of 
Hacleod,  J.'s  order  as  conclusive  against  WiUiams,  but  only  as 
leaving  open  the  fundamental  question  whether  the  Act  of  1869, 
under  which  the  bankruptcy  took  place,  did  or  did  not  confer 
title  on  Halliday. 

Sect  4  of  that  Act  defines  property  in  very  general  terms — 
^  land,  and  every  description  of  property  whether  real  or  per- 
sonaL"  This  is  the  subject-matter  which  by  sect.  14  is  divisible 
among  the  bankrupt's  creditors ;  by  sect.  15  the  divisible  property 
is  again  described  as  **  all  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy, 
or  may  be  acquired  by  or  devolve  on  him  during  its  continu- 
ance ; "  by  sect  17  it  is  made  to  vest  in  the  registrar  first,  and, 
when  a  trustee  is  appointed,  in  the  trustee;  by  sect  19  the 
bankrupt  is  to  aid  in  its  realization  to  the  utmost  of  his  power ; 
and  by  sect  48,  if  he  makes  default  in  giving  it  up,  his  discharge 
may  be  withheld.  There  are  other  sections  in  the  Act,  such  as 
78,  74,  and  76,  which  shew  that  it  is  to  have  operation  in  the 
whole  of  the  British  Empire.  But  the  sections  relating  to  pro- 
perty do  not  in  express  terms  specify  property  in  the  Colonies, 
and  those  which  expressly  extend  beyond  England  do  not  in 
express  terms  specify  land. 

The  Supreme  Court  lay  down  the  principle  that  an  Imperial 
Act  does  not  apply  to  a  colony  unless  it  be  expressly  so  stated 
or  necessarily  implied;  they  point  out  that  there  is  no  case 
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«r.  C.       deciding  that  land  in  a  colony  passes  under  sect.  17 ;  and  they 
1891        dweU  on  the  inconvenience  which  wonld  arise  from  conflicts  of 
Oa^endib,  ^^  ^  <^  English  statute  were  to  transfer  land  beyond  the  limits 
8tu&Oo.  q{  jTj^Q  United  Kingdom.     On  these  grounds,  they  hold  that 
Colonial    under  the  word  *^  property  "  land  in  Lagos  does  not  pass. 
Laqob  avd       Upon  this  reasoning  their  Lordships  first  have  to  remark  that 
^^"^     there  is  no  question  here  of  any  conflict  between  English  and 
WnjjAMB    foreign  law.   Lagos  was  not  in  the  year  1869,  and  is  not,  a  foreiga 
Datiu.     country.     How  far  the  Imperial  Parliament  should  pass  laws 
"^^       framed  to  operate  directly  in  the  Colonies  is  a  question  of  policy, 
more  or  less  delicate  according  to  circumstances.    No  doubt  has 
been  suggested  that  if  such  laws  are  passed  they  must  be  held 
valid  in  Colonial  Courts  of  Law.    It  is  true  that  the  laws  of  every 
country  must  prevail  with  respect  to  the  land  situated  there.    If 
the  laws  of  a  Colony  are  such  as  would  not  admit  of  a  transfer  of 
land  by  mere  vesting  order  or  mere  appointment  of  a  trustee, 
questions  may  arise  which  must  be  settled  according  to  the 
circumstances  of  each  ease.    Such  questions  are  specially  likely 
to  arise  in  those  Colonies  to  which  the  Imperial  Legislature  has 
delegated  the  power  of  making  laws  for  themselves,  and  in  which 
laws  have  been  made  with  reference  to  bankruptcy.    The  ccm- 
trivance  of  statutory  transfer  has  grown  out  of  the  older  plans  of 
conveyance  by  or  on  behalf  of  the  bankrupt ;  and  probably  none 
of  the  Bankruptcy  Acts  would  be  held  to  pass  land  more  com- 
pletely than  the  bankrupt  himself  could  pass  it  by  conveyance. 
But  the  general  law  of  Lagos  is  English  law,  and  it  does  not 
appear  that  in  1877  there  had  been,  or  indeed  that  there  ever 
has  been,  any  local  legislation  which  would  prevent  land  being 
transferred  in  Lagos  as  freely  as  it  may  be  in  England.    The 
only  question  that  has  been  argued  in  this  case  with  respect  to 
the  transfer  of  title  is  the  question  whether  the  Act  of  1869  is 
calculated  to  transfer  title  to  Colonial  land ;  and  with  that  ques- 
tion conflicts  between  British  and  foreign  law  have  nothing  to 
do.    Nor  do  the  learned  judges  take  notice  that,  if  there  is  any 
difficulty  in  effecting  a  transfer  of  land  not  in  England,  it  must 
arise  and  be  dealt  with  under  those  Bankruptcy  Acts  which 
indisputably  purport  to  transfer  land  elsewhere. 

If  a  consideration  of  the  scope  and  object  of  a  statute  leads  to 
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the  oonclnsioa  that  the  legialature  intended  to  affect  a  Colony,       j.  o. 
and  the  words  used  are  calcolated  to  have   that  effect,  they       i89i 
should  be  so  constraed.     It  has  been  pointed  out  above  that  CkujmwB, 
some  sections  of  the  statute  clearly  bind  the  Colonies  in  words  ^^"^  ^  ^* 
which  do  not  necessarily,  bat  which  may,  apply  to  land.    But    Oolohiai. 
the  policy  of  the  legidatare  is  clearly  shewn  by  reference  to   laoosakd 
other  statutes.    By  the  Bankruptcy  Act  of  1849  (12  &  13  Vict     ^^^™- 
c  106),  s.  142,  all  lands  of  the  bankrupt  **  in  England,  Scotland,    Williahs 
Ireland,  or  in  any  of  the  Dominions,  Plantations,  or  Colonies      Datos. 
belonging  to  Her  Majesty,  are  to  vest  in  his  assignees."    By  the 
Bankruptcy  Act  of  1883  (46  &  47  Vict  c.  52),  s.  168,  the  pro- 
perty  which  is  passed  to  the  trustee  includes  ^land,  whetiier 
situate  in  England  or  elsewhere."    The  Scotch  Act  of  Bank- 
roptcy,  passed  in  1856  (19  &  20  Vict  c.  72),  s.  102,  yests  in  the 
tmstee  the  bankrupt's  **  real  estate  situate  in  England,  Ireland, 
or  in  any  of  Her  Majesty's  dominions."    The  Irish  Act  of  Bank* 
rnptcy  passed  in  1857  (20  &  21  Vict  c.  60),  s.  268,  vests  in  the 
bankrupt's  assignees  all  his  land  '^  wheresoeyer  situate."     No 
leason  can  be  assigned  why  the  English  Act  of  1869  should  be 
governed  by  a  different  policy  from  that  which  was  directly 
expressed  in  the  Scotch  and  Irish  Acts,  and  in  the  English  Acts 
immediately  preceding  and  immediately  succeeding.     It  is  a 
much  more  reasonable  conclusion  that  the  framers  of  the  Act 
considered  that  in  using  general  terms  they  were  applying  their 
law  wherever  the  Imperial  Parliament  had  power  to  apply  it ; 
and  their  Lordships  hold  that  there  is  no  good  reason  why  the 
literal  construction  of  the  words  should  be  cut  down  so  as  to  make 
them  inapplicable  to  a  colony. 

It  is  true  that  no  judicial  decision  to  this  effect  can  be  found. 
But  it  has  been  the  prevailing  opinion  among  lawyers.  This 
may  be  illustrated  by  a  dictum  of  Sir  George  Jessel  in  the  case 
of  Ex  parte  Rogers  (1).  It  was  pointed  out  that  the  law  of  Ceylon 
required  registration  to  pass  land,  and  the  learned  judge  observed, 
speaking  of  the  Act  of  1869,  **  It  only  passes  immoveable  pro- 
perty in  the  Colonies  according  to  the  law  of  the  Colonies." 
That  is  not  a  decision,  but  it  shews  the  impression  of  a  very 
learned  and  accurate  lawyer  that  the  Act  of  1869  did  affect  land 
(1)  16  Ch.  D.  666. 
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J.  0.       in  the  Colonies.    The    same  opinion  is  giren  in  Mr.  Justice 
1891        Yaughan  Williams's  Treatise  on  Bankruptcy.    In  the  last  edition 

Ga^ewdeb,  (Sth),  p.  181,  it  is  said :  '^  The  Act  of  1869  contained  no  express 
Stkes  &  Co.  provision  as  to  [the  locality  of]  real  property,  but  did  not  seem 

Colonial    to  be  intended  to  alter  the  law."   No  opinion  to  the  contrary  has 

LA006  AiTD    been  brought  to  their  Lordships'  attention  except  the  decision 

^^^'      under  appeal. 

Williams  Their  Lordships,  therefore,  hold  that  on  the  appointment  of 
Davies.  Halliday  in  January,  1877,  the  Broad  Street  property  vested  m 
him,  and  that  Davies  had  no  interest  in  it  subsequent  to  the 
adjudication  in  August,  1876.  His  action  should  have  been  dis- 
missed with  costs.  A  decree  to  that  effect  should  now  be  made 
in  lieu  of  the  decrees  of  the  Courts  below  which  should  be  dis- 
charged, and  Davies  should  also  be  ordered  to  pay  the  costs  of 
the  appeal  to  the  Full  Court. 

The  other  appeal  (CdOender,  Sykes  dk  Co.  v.  Colonial  Secre- 
tary of  Lagos  and  Dames)  relates  to  a  property  called  the  Oil 
lilills,  which  was  one  of  those  which  Davies  did  not  disclose  to 
his  trustee,  and  which  he  endeavoured  to  include  in  his  post- 
nuptial settlement.  The  whole  of  the  disclosed  properties  were 
purchased  in  the  year  1877  by  Messrs.  Sykes  and  Mather,  partners 
in  the  firm  of  Callender,  Sykes  &  Co.,  from  the  trustee  Halliday. 
Afterwards  came  the  inquiry  by  Madeod,  J.,  who  held  that  the 
Oil  Mills  property  was  vested  in  Davies  at  the  date  of  his  bank- 
ruptcy, and  that  his  claim  to  have  it  included  in  the  settlement 
was  a  fraudulent  claim.  On  the  19th  of  April,  1880,  Madeod,  J., 
made  an  order  for  delivery  of  this  property  among  others  to 
HaUiday,  who  was  placed  in  possession  on  the  28th  of  June, 
1880.  The  trustees  of  the  settlement  were  represented  through- 
out the  whole  of  these  proceedings.  They  have  never  made  any 
attempt  to  disturb  the  possession  given  under  Macleod,  J.'s  oider, 
notwithstanding  the  judgment  of  the  Supreme  Court  of  the  Grold 
Coast  Colony  in  Aprils  1881. 

On  the  3rd  of  February,  1881,  Messrs.  Sykes  and  Mathei 
agreed  to  purchase  the  Oil  Mills  property  of  Halliday,  and  paid 
the  purchase-money.  They  at  once  entered  into  possession,  and 
their  title  has  since  been  confirmed  by  a  formal  conveyance. 
They  held  possession  until  the  year  1889,  when  the  property  was' 
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wanted  by  the  Govemment  of  Lagos,  who  took  it  under  the  pro-       J*  C. 
Tisions  of  the  Public  Lands  Ordinance,  1876,  which  was  passed       1891 
by  the  Gold  Coast  Colony  when  Lagos  formed  part  of  it.    The  Callbndbb, 
value  of  the  property  was  ascertained  at  the  sum  of  £1007  17«.  4d.  ®^™  *  ^• 

Messrs.  Callender,  Sykes  &  Co.  then  brought  an  action  for  that  Colohial 
pmchase-money  in  the  Supreme  Court  of  Lagos  against  the  Lagos  and 
Goyemmenty  the  Colonial  Secretary  being  the  formal  defendant 
It  does  not  appear  that  Dayies  was  made  a  party  to  the  action ; 
bat  he  appeared  in  Court  and  cross-examined  the  plaintiffs'  wi^ 
nesses.  Neither  does  it  appear  what  lines  of  objection  were 
taken  by  Dayies  or  by  the  Colonial  Secretary;  only  that  the 
latter  appeared  by  the  Queen's  Adyocate,  who  cross-examined 
the  Plaintiffs'  witnesses.  Their  Lordships  must  take  it,  on  the 
materials  before  them,  that  the  Colonial  Secretary,  as  defendant 
on  the  record,  and  Dayies  in  some  less  formal  way,  opposed  the 
claim  of  the  plaintiffs  to  haye  the  purchase-money  paid  to  them 

Smalman  Smith,  J.,  who  tried  the  case,  rejected  the  claim  oi 
the  plaintiffs'  because  he  said  it  was  founded  on  the  order  oi 
Macleod,  J.,  which  was  a  nullity.  On  appeal,  all  parties  agreed 
that  the  case  must  be  goyerned  by  the  decision  in  Domes  y. 
WiUiams.  It  must  now  be  goyerned  by  the  decision  of  Her 
Majesty  in  Council.  Dayies's  interest  in  the  Oil  Mills  property 
passed  out  of  him  on  the  adjudication,  and  yested  in  Halliday  on 
his  appointment.  All  Halliday's  interest  passed  to  the  appel- 
lants, Callender,  Sykes  &  Co.  If  any  conflicting  interest  could 
exiit,  it  would  be  that  of  the  trustees  of  the  settlement ;  and  the 
existence  of  such  an  interest  is  suggested  by  Dayies*  But  the 
tmstees  themselyes  haye  not  come  forward  to  assert  any  interest. 
They  haye  neyer  disputed  the  possession  giyen  to  Halliday 
under  the  order  of  the  4th  of  June,  1880,  irregular  though  it  was. 
The  appellants  had  been  in  undisturbed  possession  for  nine  years 
when  the  Goyemment  took  the  property  from  them.  As  between 
ihem  and  the  Crown  their  title  is  clearly  established ;  and  it 
would  be  a  serious  hardship  on  them  if  the  claims  made  by  or  on 
behalf  of  the  trustees  in  the  year  1880  were  now  to  be  considered 
as  fonning  a  substantial  cloud  upon  their  title  so  as  to  call  for 
the  farther  retention  of  the  fund. 

The  decrees  of  the  lower  Courts  should  be  discharged,  and  in 
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J.  a        lien  thereof  a  decree  shonld  be  made  declaring  that  the  appel- 

1891        lantSy  Callender,  Sykes  &  Co.,  were  entitled  to  the  Oil  Mills 

Callendbb,  property  when  taken  by  the  Government  of  Lagos,  and  to  the 

Sykm  &  Co.  pupchase-money  thereof,  and  ordering  payment  accordingly. 

Colonial        A  considerable  time  after  the  argument  was  closed,  the  Colo- 

LA606  AHD    nial  Secretary  desired  leave  to  appear  by  counsel  at  their  Lord- 

^!^'     ships'  bar  for  the  purpose  of  opposing  any  such  alteration  of  the 

WiLUAiw    decrees  below  as  might  have  the  effect  of  charging  him  with  the 

Dayixs.     costs  of  the  litigation.    He  has  been  allowed  to  do  so,  and  he 

"""*  has  contended,  with  respect  to  the  litigation  in  the  Colony,  that 
the  Supreme  Court  has  no  jurisdiction  to  give  such  costs.  It 
would  certainly  be  a  matter  for  regret  if  it  were  found  that  a 
person  in  quiet  possession  of  land  could  be  expropriated  by  the 
State,  and  could  not  get  the  price  of  his  land  except  by  taking 
legal  proceedings  and  paying  the  costs.  Such  miscarriages  of 
justice  have  happened  here  in  earlier  times  by  the  oversight  of 
the  legislature ;  but  when  notice  was  attracted  to  them  the  law 
was  put  on  a  footing  which  effectually  prevented  their  recurrence. 
Their  Lordships  are  glad  to  find  that  the  law  of  Lagos  is  not 
such  as  to  prevent  justice  being  done  in  this  respect.  By  the 
Public  Lands  Ordinance,  1876,  s.  7  (1),  the  Supreme  Court  has 
complete  jurisdiction  over  the  matters  in  dispute.  By  sect.  3  of 
the  Petitions  of  Bight  Ordinance,  1877,  all  claims  against  the 
Grovemment,  being  of  the  same  nature  as  claims  preferred  against 
the  Crown  in  England  by  Petition  of  Bight,  may,  with  the  con- 
sent of  the  Governor,  be  preferred  in  the  Supreme  Court  by  a 
suit  instituted  against  the  proper  ofiScer.  And  by  sect.  8  of  the 
same  Ordinance  costs  may  be  awarded  in  suits  against  the  Go- 
vernment in  the  same  manner  as  in  suits  between  private  parties. 
It  was  argued  for  the  Colonial  Secretary  that  the  power  of  giving 
costs  does  not  extend  to  proceedings  which  are  not  suits  framed 
as  required  by  the  ordinary  rules  of  civil  procedure.  The  recoid 
is  somewhat  meagre  as  regards  these  proceedings ;  but  it  contains 
enough  to  enable  their  Lordships  to  dispose  of  this  argument 
The  various  documents  are  entitled  as  an  ordinary  litigation 
between  plaintiff  and  defendant,  the  Colonial  Secretary  being  the 
defendant ;  the  proceeding  is  called  a  suit,  is  tried  as  a  suit,  and 
is  brought  to  appeal  as  a  suit.    Therefore,  in  whatever  form  it 
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may  hare  been  commenoedy  whether  it  was  regular  or  irregnlar,  J.  C. 

their  Lordships  have  no  hesitation  in  now  holding  it  to  be  a  sait  1891 

against  the  Goyemment  for  the  purpose  of  recovering  money  due  oalmndbb, 

totheplaintiflfs.  Sykes&Oo. 

The  Colonial  Secretary  should  be  charged  with  the  costs  of  the  Oolokial 

Sbobetabt  of 

action  and  appeal  in  the  Colony.    But,  considering  the  part  Lagos  and 

played  by  Davies,  their  Lordships  think  that  he  also  should  be  j^I!^ 

charged  jointly  with  the  Colonial  Secretary.  Williams 

The  respondents  must  pay  the  costs  of  these  appeals.  Dayzbs. 

Their  Lordships  will  humbly  advise  Her  Majesty  in  accord- 
ance  with  this  opinion. 

Solicitors  for  appellants :  Phelps^  Sidgtoiek,  dk  Biddle. 
Solicitors  for  respondent  Dayies :  AshiMrst,  Morris  &  Oo. 


[PBIVY  COUNCIL.] 

McLEOD Appellant;         J.c.» 

AND  1891 

McNAB  AND  Others Respondents.  •^«^yi6.i7. 

;  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SCOTIA,  IN 
THE  DOMINION  OF  CANADA. 

Law  of  Nova  ScoUa — WHU — OodtcUa—BevocxUton^Betnval. 

Where  by  a  codicil  dated  the  2l8t  of  July,  1882,  expressed  to  be  a 
codicil  to  his  will  of  the  17th  of  July,  1880,  the  testator  confirmed  the 
said  will,  and  it  appeared  that  the  said  will  consisted  not  merely  of  the 
document  of  the  17th  of  July,  1880,  but  also  of  an  intermediate  codicil 
revoking  a  parUcular  bequest  therein : — 

Mddf  that  though  a  reference  simply  to  the  date  of  the  earlier  document 
was  not  sufficient  in  itself  to  restrict  the  confirmation  to  that  particular 
document,  yet  other  words  and  surrounding  circumstances  could  and  did 
convey  such  an  intention  with  reasonable  certainty,  and  accordingly  the 
will  of  the  17th  of  July  after  confirmation  wa8''no  longer  affected  by  the 
partial  revocation  made  by  the  intermediate  codicil. 

Appeal  from  an  order  of  the  Supreme  Court  (June  17, 1891), 

dismissing  the  appeal  of  the  aboye  appellant  from  a  decree  of  the 

•  jPr«0en^:— LoBD  Hobhousb,  Lord  Macnaqhtbh,  Lobd  Hashbv,  and  Sib 
BiGHABD  Couch. 
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J.  C.       Surrogate  Judge  of  Probate  for  the  county  of  Halifax,  Noya 

1S91        Scotia,  which  sustained  the  will  of  Alexander  McLeod,  deceased, 

MoLbod     dated  the  17th  of  July,  1880,  and  two  codicils  thereto  dated  the 

MoNab.     21^^  ^^  J^^7'  1SS2>  ^^  ^h®  16^^  ^^  December,  1882,  and  con- 

firmed  the  probate  thereof  to  Bayne  and  McNab,  which  had 

been  granted  in  common  form  to  them  as  executors  on  the  24th 
ef  January,  1883. 

It  was  objected  on  behalf  of  the  appellant  that  the  will  and 
two  codicils  should  not  be  admitted  to  probate  on  various  grounds, 
including  (1.)  that  the  will  of  the  17th  of  July,  1880,  had  been 
revoked  by  another  will  dated  the  17th  of  June,  1882 ;  (2.)  that 
till  this  June  will  was  produced  the  codicil  of  the  2l8t  of  July, 
1882,  was  inadmissible,  being  tendered  as  a  first  codicil  which  it 
could  not  be  except  to  the  June  will ;  (3.)  the  December  codicil 
could  only  be  a  second  codicil  to  the  June  will,  and  there  was 
nothing  to  shew  what  it  was  a  codicil  to. 

The  principal  questions  in  the  appeal  were,  (1«)  Was  the  codicil 
of  June  17, 1882,  entitled  to  probate,  or  had  it  been  revoked? 
(2.)  Was  the  residuary  bequest  in'  the  will  of  the  17th  of  July, 
1880,  in  favour  of  Dalhousie  College,  revoked  ?  (3.)  If  revoked  by 
the  codicil  of  the  17th  of  June,  1882,  was  it  revived  by  that  of 
the  2l8t  of  July,  1882. 

The  law  relating  to  wills  of  real  and  personal  estate  in  Nova 
Scotia  is  contained  in  c.  89  of  the  5th  series  of  the  Bevised 
Statutes  of  that  province. 

Lyons,  Q.C.  (of  the  Canadian  bar),  and  E.  PoUoek,  for  the  ap- 
pellant, contended  that  the  last  will  of  Alexander  McLeod  con- 
sisted of  the  will  of  the  17th  of  July,  1880,  as  altered  by  the 
codicil  of  the  17th  of  June,  1882,  which  revoked  the  residuary 
gift  to  Dalhousie  College.  That  codicil  was  never  revoked  or 
legally  cancelled  or  destroyed.  The  confirmation  expressed  by 
the  codicil  of  July,  1882,  was  of  the  last  will,  which  the  evi- 
dence shewed  consisted  of  two  documents,  and  not  of  ona  Bead 
together,  there  was  no  residuary  bequest.  Unless  the  confirma- 
tion related  to  one  document,  to  the  exclusion  of  the  other,  there 
was  no  revival  of  the  residuary  bequest,  and  the  testaltor  died 
intestate  as  regards  his  residue.    Beference  was  made  to  sects.  4, 
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13, 14, 17,  and  19  of  the  aboye-mentioned  Act ;  also  to  Sugden       J.  0. 
V.  Lard  St.  Leonards  (1);  Brovm  v.  Braum  (2);  WoodmLrd  v.       1891 

GouUime  (3) ;  Lord  Wcdpole  v.  Lord  Cholmondeltf  (4) ;  CroAie  y.  moLbod 

MeDaucU  (5);  In  the  Goods  of  Steele  (6) ;  Green  v.  TrOe  (7) ;  ^^ 

Taylor  on  Evidence  (8th  ed.),  s.  1072,  

Boss,  Q.C.  (of  the  Canadian  bar),  and  Deane,  for  the  respondents, 
were  not  called  on. 


The  jodgment  of  their  Lordships  was  delivered  by  J^ 

LoBD  Haki^n  : —  !I2L  ' 

Their  Lordships  do  not  think  it  necessary  to  trouble  the 
oounsel  for  the  respondents. 

The  fietcts  of  this  case,  so  far  as  it  is  necessary  to  state  them  by 
way  of  introduction  to  the  judgment  of  this  Board,  are  these : 
The  testator,  Mr.  Alexander  ]([cLeod,  made  his  will  on  the  17th 
of  July,  1880.  That  will  contained  a  residuary  bequest  to  Dal- 
honsie  College.  The  appellant  is  the  executor  of  Archibald 
HcLeod  deceased,  who  was  the  only  surviving  brother  and  heir- 
at-law  of  the  testator,  and  would  be  entitled  to  any  estate  not 
disposed  of  by  the  testator.  He  says  that  the  residuary  bequest 
to  Dalhousie  College  was  revoked  by  a  codicil  of  the  17th  of 
June,  1882.  For  the  present  purpose  their  Lordships  assume 
that  this  codicil  did  contain  a  revocation  of  the  residuary  be- 
quest; although  undoubtedly,  as  pointed  out  by  the  learned 
judges  in  the  Court  below,  the  terms  of  that  revocation  are 
unknown,  and  it  does  not  appear  whether  it  was  by  express  words 
of  revocation,  or  by  the  substitution  of  some  other  gift  in  its 
place.  Assuming  there  was  such  a  revocation,  the  testator,  on 
the  21st  of  July,  1882,  made  another  codicil,  expressed  to  be  a 
codicQ  to  his  will  of  the  17th  of  July,  1880.  By  that  codicil  he 
confirms  the  will  of  the  17th  of  July,  1880,  in  every  other  par- 
ticular than  as  altered  by  that  codicil.    The  question  is  whether 

(1)  1  P.  D.  154.  (4)  7  T.  B.  138. 

(2)  8  E.  &  B.  876.  (5)  4  Ves.  610. 

(3)  11  App.  Caa.  469.  (6)  Law  Bep.  1  P.  &  D.  676. 

(7)  9  Ch.  D.  231. 
ToL.  I.  1P91.  3  2  1 
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J.  G.        that  has  the  effect  of  reyiying  the  residuary  bequest  which  was 

1891        contained  in  the  original  will  of  1880. 
McLbob         Now  the  language  of  the  statute  which  regulates  these  matters 
MoNab      ^  ^^^  Colony  as  well  as  in  this  country,  so  far  as  it  is  necessary 

—  in  this  case  to  state  it,  is  this:  "No  will  or  codicil  shall  be 
reyiyed  otherwise  than  by  a  codicil  executed  in  manner  herein- 
before required,  and  shewing  an  intention  to  reyiye  the  same." 
It  has  been  decided  in  many  cases  that  the  intention  must  be 
found  in  the  instrument  itself;  and  it  may  be  taken  that  the 
recent  decisions  haye  established  that  a  mere  reference  to  the 
document  intended  to  be  dealt  with,  whether  will  or  codicil,  by 
its  date,  is  not  sufficient  in  itself.  The  date  is  an  important 
element  in  the  consideration,  but  it  is  not  to  be  taken  by  itself; 
it  becomes  necessary  to  look  to  the  context,  and  to  anything  else 
in  the  document  which  may  explain  whether  the  intention  of  the 
testator  was  to  confine  the  action  of  the  testamentary  disposition 
under  consideration  to  the  documelit  of  that  date,  or  to  extend 
it  to  something  more. 

Their  Lordships  are  of  opinion  that  when  the  codicil  of  the 
21st  of  July,  1882,  is  examined,  with  the  assistance  of  those  cir- 
cumstances in  which  the  testator  was  placed  at  the  time,  which 
they  are  entitled  to  consider,  it  does  appear  that  this  is  not 
merely  a  reference  to  the  document  of  the  17th  of  July,  1880, 
by  its  date,  but  by  other  words,  which  appear  clearly  to  indicate 
that  it  was  that  document  by  itself  which  was  in  the  contempla- 
tion of  the  testator.  According  to  the  exposition  of  the  law  by 
Sir  James  Wilde  in  the  case  of  In  the  Goods  of  Steele  (1),  which 
has  been  acted  upon  eyer  since,  "the  Court  ought  always  to 
receiye  such  eyidence  of  the  surrounding  circumstances  as,  by 
placing  it  in  the  position  of  the  testator,  will  the  better  enable 
it  to  read  the  true  sense  of  the  words  he  has  used.  This  is  a 
doctrine  constantly  acted  upon  at  common  law  in  relation  to 
written  documents,  and  notably  in  cases  of  written  guarantee." 
Among  the  pertinent  circumstances  that  may  be  looked  to  must 
be  included  the  known  contents  of  the  codicil  of  the  17th  of 
June,  1882.  We  haye  these  from  the  eyidence  of  Mr.  Shannon. 
By  the  will  of  the  17th  of  July,  1880,  Mr.  Thompson  was  ap- 
(1)  Law  Bep.  1  P.  &  D.  575. 
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pointed  executor,  but,  by  the  codicil  of  the  17th  of  June,  1882,       J,  a 
the  appointment  of  Mr.  Thompson  was  cancelled,  and  Mr.  McNab       1891 
was  appointed  in  his  place.    When,  therefore,  in  the  codicil  of     TjsidUxn> 
the  2l8t  of  July,  1882,  the  testator  says,  "  Whereas  I  have  in  my  ^    jj^^^ 

said  will  nominated  and  appointed  Philip  Thompson,  of  the       

city  of  Halifax,  assistant  city  treasurer,  to  be  one  of  my  execu- 
tors, now  I  do  hereby  cancel  the  said  appointment,  and  I  do 
hereby  appoint  in  lieu  of  the  said  Philip  Thompson  my  friend 
John  McNab,  of  the  said  city  of  Halifax,  merchant,  as  one  of  my 
executors,  who  with  my  friends  Thomas  Bayne  and  James 
McDonald,  in  the  said  will  named,  are  to  be  the  executors  of  my 
said  wiU,  and  of  this  my  codicil  thereto,"  it  is  obvious  that  he 
could  not  be  referring  to  the  will,  which  it  is  contended  on 
behalf  of  the  appellant  was  then  in  existence,  consisting  not 
only  of  the  document  of  the  17th  of  June,  1880,  but  of  the  codicil 
of  the  17th  of  June,  1882 ;  because  looking  at  the  will  so  con- 
stituted, it  was  not  the  fact  that  the  testator  had  appointed 
Mr.  Thompson,  but  he  had  appointed  Mr.  McNab.  This  appears 
to  their  Lordships  to  lead  inevitably  to  the  conclusion  that  when 
the  testator  in  that  part  of  the  codicil  of  the  21st  of  July,  1882, 
is  speaking  of  his  will,  he  is  referring  only  to  the  document  of 
the  17th  of  July,  1880 ;  and  that  therefore,  in  the  language  of 
Sir  James  Wilde  in  the  case  above  referred  to,  their  Lordships 
do  find  in  the  instrument  under  consideration  "  expressions  con- 
veying to  the  mind  of  the  Court,  with  reasonable  certainty,  the 
existence  of  the  intention  in  question,"  namely,  to  deal  with  the 
will  of  1880,  not  in  combination  with,  but  as  distinct  from, 
the  codicil  of  the  17th  of  June,  1882.  There  are  other  minor 
points  contained  in  the  codicil  of  the  21st  of  July,  1882,  in  con- 
nection with  the  codicil  of  the  17th  of  June,  1882,  which  it  is 
not  necessary  in  their  Lordships'  view  to  say  more  of  than  this, 
that  they  all  point  in  the  same  direction. 

An  argument  has  been  addressed  to  their  Lordships  that  the 
mere  statement  that  the  testator  confirms  the  will  of  1880  is  not 
sufBcient,  without  any  express  statement  that  the  testator  revokes 
the  revocation  of  the  residuary  bequest.  Their  Lordships  are  of 
opinion  that  if  the  meaning  be,  as  they  consider  it  is,  that  he 
confirms  the  will  of  the  17th  of  July,  1880,  in  its  terms,  that  is 

8  2  12 
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J.  G.        in  itself  a  restoration  of  the  residuary  bequest  contained  in  it^ 
1891        and  their  Lordships  are  also  of  opinion  that  the  word  *'  confirm'^ 
MoLbod     1^  c^u  a.pt  wordy  and  expresses  the  meaning,  and  has  the  operation 
MgNab.     ^'  *^®  ^^^^  "  revive,"  which  is  nsed  in  the  statute. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 

Majesty  to  approve  the  judgment  of  the  Supreme  Court  and  dismiss 
the  appeal.    The  appellant  must  pay  the  costs  of  the  appeaL 

Solicitors  for  appellant :  AngeU,  Imhert-TerTy^  &  Page. 
Solicitors  for  respondents :  BompaSy  Bischoff,  dk  Co. 


[PBIVY  COUNCIL.] 
J.  o.»      COMMISSIONER  OF  STAMPS     ....     Appellant; 

1891  AKD 


Jfin«9;       HOPE ReSPONDEOT. 

Jtdy  25. 

ON  APPEAL  FBOM  THE  SUPBEME  OOUBT  OP  NEW  SOUTH 

WALES. 

Law  of  New  South  Wales — Stamp  Duties  Acts-^Frobate — Locality  of  2>e&^— 

Prolate  Duty, 

In  order  that  an  asset  may  be  liable  to  probate  duty  under  the  Stamp 
Duties  Acts  it  must  be  such  as  the  grant  of  probate  confers  the  right  to 
administer,  and  therefore  one  which  exists  within  the  local  area  of  the 
probate  jurisdiction. 

Blackwood  v.  The  Queen  (8  App,  Cas.  82)  followed. 

Though  a  debt  has  no  absolute,  local  existence,  yet  it  is  a  well-settled  rule 
that  it  possesses  an  attribute  of  locality^a  simple  contract  debt  being 
within  the  area  of  the  local  jurisdiction  within  which  the  debtor  for  the 
time  being  resides,  the  locality  of  a  specialty  debt  being  where  the  specialty 
is  found  at  the  time  of  the  creditor's  death. 

Where  a  deed  contained  an  express  covenant  to  retire  and  pay  promis- 
sory notes,  and  a  proviso  that  the  simple  contract  should  not  merge  in  the 
specialty : — 

EM,  that  even  if  the  remedies  by  simple  contract  to  a  certain  extent 
were  preserved,  still  there  was  but  one  debt,  and  that  had  become  a  debt 
by  specialty. 

Price  V.  Moulton  (10  C.  B.  561)  considered. 

Appeal  from  an  order  of  the  Supreme  Court  (March  6,  1890), 
on  a  special  case  stated  by  the  appellant  under  the  Stamp  Duties 

•  Present ;— Lobd  Field,  Lobd  Hannbn,  and  Mr.  Shakd  (Lobd  Shasd). 
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Act  of  1880y  8. 16^  and  the  Stamp  Duties  Act  Amendment  Act  of       J.  G. 
1886,  8.  5.  1891 

The  question  submitted  by  the  special  case  was  whether  stamp  gojo^^nbb 
dnty  as  assessed  by  the  appellant  was  payable  under  the  said    of^Stamps 
Acts  by  the  respondent  as  executrix  of  the  will  of  Greorge  Hope,       Hopb. 
in  respect  of  £75J27  due  to  the  testator  at  his  death  under  the 
circumstances  stated  in  their  Lordships'  judgment. 

The  Court  below  held  that  the  debt  was  a  specialty  debt 
although  represented  by  promissory  notes,  and  that  as  it  was  to 
be  assumed  that  the  mortgage  deed  was  in  the  possession  of 
Oeorge  Hope  in  Victoria  at  the  time  of  his  death  the  debt  was 
bona  notabilia  in  Yictoria,  and  not  liable  to  probate  duty  imposed 
by  any  statute  of  New  South  Wales. 

Sir  H.  Davejf,  Q.C.9  and  Vaughan  Hawkins  (Leversan,  with 
them),  for  the  appellant,  contended  that  the  sums  represented 
by  the  promissory  notes  were  bona  notabilia  in  New  South 
Wales.  George  Hope  died  in  the  Colony  of  Victoria,  where  he 
was  domiciled,  leaving  a  will,  which  was  proved  in  that  Colony. 
But  probate  was  also  granted  of  the  exemplification  of  the  will 
by  the  Supreme  Court  of  New  South  Wales,  some  of  the 
testator's  estate  being  situated  in  that  Colony.  And  the  pro- 
missory notes  were  payable  by  residents  in  New  South  Wales, 
though  they  were  at  the  time  of  the  testator's  death  deposited 
in  a  bank  in  Victoria  for  collection;  and  the  mortgage  was 
registered  in  the  Colony  of  New  South  Wales.  It  was  con- 
tended that  the  debt  was  a  simple  contract  debt  from  persons 
resident  in  that  Colony.  The  mortgage  was  only  a  collateral 
security  for  its  due  payment.  It  did  not,  under  the  circum- 
stances, create  a  new  specialty,  nor  did  it  operate  as  a  merger 
of  the  debt  due  on  the  notes.  The  legal  rights  and  remedies 
under  the  simple  contract  were  not  put  an  end  to.  In  order 
that  there  may  be  a  merger  an  intention  to  that  effect  must 
appear  on  the  instrument,  and  both  debt  and  remedy  under 
the  two  contracts  must  be  coextensive.  Beference  was  made  to 
Byles  on  Bills  (14th  ed.),  p.  314;  Bedford  v.  Deakin  (1).  Here 
the  specialty  debt  is  not  coextensive  with  the  original  debt;  for 
(1)  2  B.  &  Ad.  210 ;  S.  C,  2  Stark.  178. 
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J.  a       it  relates  not  to  the  full  amonnt  of  the  bills,  but  to  the  amount 

1891        in  respect  of  which  they  might  be  dishonoured :  see  Chitty  on 

CfoMMfflBioKEB  Contracts  (12th  ed.),  p.  777 ;  Ansell  y.  Baker  (1) ;  Twopenny  v. 

OF  Stamps    joimg  (2) ;  Boaler  v.  Mayor  (3) ;  Price  v.  Moulton  (4)  ;  TToZJter 

HoFB.      y.  Jones  (5).    Bills  of  exchange  are  bona  notabilia  where  the 

debtor  is :  Teoman  v.  Bradshaw  (6).    The  locality  of  a  specialty 

debt  is  where  the  specialty  was  at  the  death  of  the  obligee,  not 

where  the  obligor  dwells :  King  v.  Sutton  (7). 

Finlay^  Q.C.,  and  Sutton^  for  the  respondent,  contended  that 
Stamp  Duties  Acts  (44  Yict.  No.  3,  and  50  Yict.  No.  10),  apply 
only  to  property  within  the  Colony  of  New  South  Wales,  and 
recoyerable  by  virtue  of  the  probate  granted  in  the  Colony.  By 
•  the  Charter  of  Justice  granted  under  4  Geo.  4,  c.  96,  the  Supreme 
Court  of  New  South  Wales  could  only  grant  probate  relating 
to  property  within  the  Colony.  The  debt  in  this  case  was  a 
specialty  debt  secured  by  the  coyenant  in  the  mortgage  deed 
and  therefore  was  property  in  Victoria,  where  the  deed  was 
situated  at  the  testator's  death.  Even  as  regards  the  notes,  they 
were  payable  in  Victoria.  As  regards  merger,  that  is  not 
material.  If  it  were,  it  is  not  so  dependent  on  the  intention  of 
the  parties  as  has  been  contended  for ;  on  the  contrary,  it  will 
operate  contrary  to  their  intention :  see  Higgena^s  Case  (8) ;  Prioe 
T.  MouUon  (4) ;  Sawnders  v.  Milsome  (9).  Whether  or  not  the 
creditor  still  preserved  any  of  his  remedies  by  simple  contract, 
the  debt  became  a  debt  by  specialty  as  soon  as  the  mortgage 
deed  was  executed. 

Sir  H.  Davey,  replied. 

1891  The  judgment  of  their  Lordships  was  delivered  by 

July  25.     Lord  Field  : — 

The  appeal  in  this  case  is  from  an  order  of  the  Supreme  Court 
of  New  South  Wales  of  the  6th  of  March,  1890,  on  a  special 

(1)  15  Q.  B.  20.  (6)  3  Salk.  70 ;  and  see  Dyer,  305 

(2)  3  B.  &  0.  208.  (a),  pi.  68. 

(3)  19  C.  B.  (N.S.)  76.  (7)  1  Wm.  Saund.  274. 

(4)  10  0.  B.  561.  (8)  6  Rep.  45. 

(5)  Law  Bep.  1  P.  G.  50.  (9)  Law  Rep.  2  Eq.  573. 
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case  stated  for  the  opinion  of  the  Court,  by  which  order  the       J.  C. 
appellant  was  directed  to  repay  to  the  respondent  the  sum  of       I89i 
£4114,  erroneously  assessed  upon  and  paid  by  her  by  way  of  ck)MHn:sioNER 
piobate  duty,  as  executrix  of  the  wiU  of  George  Hope.  ^'  Stamps 

At  the  time  of  the  testator's  death  he  was  resident  and  domi-  Hope. 
oiled  in  the  Colony  of  Victoria,  but  he  died  possessed  of  estate 
liable  to  probate  duty  within  the  jurisdiction  of  the  Supreme 
Court  of  New  South  Wales,  and  it  became  necessary,  therefore, 
for  the  respondent  to  clothe  herself  with  probate  from  that 
Colony. 

By  the  Boyal  Charter  of  Justice  for  New  South  Wales,  the 
Supreme  Court  is  authorized  to  grant  probates  of  the  last  wills 
and  testaments  of  the  inhabitants  of  the  Colony,  limited,  how- 
OTer,  to  such  '^  money,  goods,  chattels,  and  effects  as  the  deceased 
peison  shall  be  entitled  to  within  that  part  of  the  said  Colony 
within  the  Island  of  New  Holland,"  and  by  various  Stamp  Duty 
Acts  duties  are  authorized  to  be  charged  upon  ''all  estates, 
whether  real  or  personal,  which  belonged  to  any  testator."  It 
was  also  provided  that  the  applicant  for  probate  should  lodge  an 
affidavit  and  inventory  setting  forth  an  account  of  the  estate  of 
the  deceased,  with  power  to  the  Commissioner  of  Stamps  for  the 
Colony,  if  dissatisfied  with  the  account  so  given,  to  cause  a  new 
account  and  inventory  to  be  made,  upon  the  footing  of  which  he 
is  to  assess  the  duty,  subject  to  a  right  of  appeal,  of  which  the 
present  case  is  an  exercise. 

Under  this  Act  the  respondent  accordingly  furnished  an  inven- 
tory, in  which  she  admitted  assets  within  the  Colony  to  the  value 
of  £26,114,  but  the  appellant  was  dissatisfied  with  this  account, 
and  assessed  the  duty  upon  the  footing  of  a  new  inventory,  in 
which  he  charged  the  estate  with  duty  upon  the  unpaid  balance 
of  certain  promissory  notes  to  the  testator,  which  had  been  given 
to  him  under  the  following  circumstances. 

The  testator,  in  the  year  1882,  was  the  owner  of  a  station 
within  the  Colony  of  New  South  Wales  called  Beemery,  which 
he  in  that  year  agreed  to  sell  to  Alfred  Kirkpatrick  and  two 
other  persons,  the  agreement  being  that  the  purchasers  should 
pay  to  the  testator  the  sum  of  £46,316  ISs.  4d.,  part  of  the  pur- 
chase-money, in  cash,  and  that  the  sum  of  £92,633  6$.  &{.,  the 
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J.  0.        balance,  with  Interest,  should  be  paid  by  twelye  promissory 

1891        notes,  falling  due  at  yarious  dates,  and  the  due  payment  of 

Ck>]aDBnoNEB  which  should  be  secured  by  mortgage  of  the  station. 

OP  Stamps        rjij^^  ^^^^  payment  was  accordingly  made,  and  the  notes  Bet 

Hops.       out  in  the  inventory,  and  dated  the  21st  of  July,  1882 — the  last 

of  which  was  payable  on  the  24th  of  July,  1886  (after  the 

testator's  death)— were  handed  over,  and  possession  of  the  station 

was  given,  and  on  the   12th  of  March,  1883,  the  purchasers 

executed  the  agreed  mortgage  by  deed  under  seal.    By  this  deed 

the  station  and  effects  were  assigned  to  the  testator,  with  the 

powers  and  provisions  usual  in  the  case  of  mortgage.    The  deed 

also  contained  a  proviso  for  the  execution  of  a  release  by  the 

testator  if  the  mortgagors  duly  retired  and  paid  the  promissory 

notes  at  maturity,  the  usual  power  of  entry  and  sale  in  case  of 

default,  and  in  particular  an  express  covenant  by  the  mortgagorB 

with  the  deceased  ^'  to  retire  and  pay  the  said  several  promissory 

notes  as  and  when  the  said  several  promissory  notes  respectively 

shall  become  due  and  payable  according  to  the  effect  and  tenor 

thereof  respectively." 

This  deed,  therefore,  clearly  created  a  debt  by  **  specialty,"  in 
which,  under  ordinary  circumstances  and  without  any  expression 
or  implication  of  a  contrary  intention,  the  simple  contract  debts 
created  by  the  promissory  notes  would  have  been  merged  Bat 
such  was  not  the  intention  of  the  parties,  and  accordingly  the 
deed  contained  a  proviso  of  great  importance,  that  *'  no  simple 
contract  shall  be  considered  as  having  merged  in  the  specialty 
created  by  or  contained  in  these  presents,  and  that  in  any  action 
upon  any  simple  contract  the  defence  that  such  simple  contract 
was  merged  in  or  extinguished  in  any  specialty  created  by  or 
contained  in  these  presents  shall  not  be  available  or  be  used,  and 
that  no  negotiable  security  or  securities  taken  for  or  in  respect 
of  any  moneys  for  the  time  being  owing  on  the  security  of  these 
presents  shall  in  any  way  postpone  or  affect  this  security,  or  all 
or  any  of  the  powers  or  provisions  hereof  or  hereby  created." 
The  latter  part  of  the  proviso  was  intended  to  meet  a  provision 
in  the  mortgage  by  which,  if  default  was  made  in  the  payment 
of  any  of  the  promissory  notes,  the  whole  of  the  moneys  thereby 
secured  should  become  immediately  due  and  payable,  and  an 
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analogous  proyision  in  the  declaration  of  trusts  of  the  proceeds        J.  0. 
of  any  sale  made  in  the  event  of  such  default  so  to  appropriate       1891 
the  proceeds.    So  that  in  such   event  the  remedy  under  seal  ooniminoNEB 
might,  at  the  option  of  the  deceased,  at  once  be  brought  into    ^'  Stamps 
operation  for  the  whole  remaining  balance.  Hops. 

The  testator  died  on  the  25th  of  April,  1884.  Such  of  the 
promissory  notes  as  fell  due  during  his  lifetime  had  been  duly 
paid,  leaving  the  balance  to  become  payable  as  the  notes  respec- 
tively should  come  to  maturity.  The  testator,  as  before  stated, 
resided  within  the  Colony  of  Victoria  at  the  time  of  his  death, 
and  had  at  that  time  the  deed  with  him  in  that  Colony;  the 
debtors  were  resident  in  New  South  Wales ;  the  promissory  notes 
were  held  by  a  bank  in  Victoria.  It  was  stated  in  the  case,  and 
apparently  is  the  fact,  that  the  respondent  was  assessed  in  the 
Colony  of  Victoria,  and  paid  duty  upon  this  debt ;  but  the  appel- 
lant insisted  upon  his  right  to  charge  the  duty  in  New  South 
Wales,  and  the  respondent  therefore  paid  the  amount  under  pro- 
test, and  subject  to  the  decision  of  the  Supreme  Court  upon  a 
special  case,  which  was  agreed  to  between  the  parties,  and  in 
which  the  question  was  whether  the  balance  of  £75,727  lbs.  was 
liable  to  probate  duty  in  New  South  Wales  as  assessed. 

Upon  the  argument  of  the  case  it  was  correctly  held  by  the 
Supreme  Court,  upon  the  authority  of  the  case  of  Blackwood  v. 
Beg.  (1),  decided  by  this  Board,  that  the  general  words  in  the 
statute  "  personal  estate  "  must  be  read  as  limited  to  such  estate 
as  the  grant  of  probate  confers  jurisdiction  to  administer,  and 
that  the  appellant  therefore,  in  order  to  establish  the  liability  he 
alleged,  must  make  out  that  the  asset  is  one  existing  within  ther 
local  area  of  the  limited  jurisdiction  created  by  the  Act  Now  a 
debt  per  se,  although  a  chattel  and  part  of  the  personal  estate 
which  the  probate  confers  authority  to  administer,  has,  of  course, 
no  absolute  local  existence ;  but  it  has  been  long  established  in 
the  Courts  of  this  country,  and  is  a  well-settled  rule  governing 
ell  questions  as  to  which  Court  can  confer  the  required  authority, 
that  a  debt  does  possess  an  attribute  of  locality,  arising  from  and 
according  to  its  nature,  and  the  distinction  drawn  and  well  settled 
has  been  and  is  whether  it  is  a  debt  by  contract  or  a  debt  by 

(1)  8  App.  Gas.  82. 
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J.  C.       specialty.    In  the  former  case,  the  debt  being  merely  a  chose  in 

1891        action — money  to  be  recovered  from  the  debtor  and  nothing 

CoMMisfiioNEB  more — could  have  no  other  local  existence  than  the  personal 

OP  Stamps    residence  of  the  debtor,  where  the  assets  to  satisfy  it  would  pre- 

HoFE.       sumably  be,  and  it  was  held  therefore  to  be  bona  notabilia  within 

*"^        the  area  of  the  local  jurisdiction  within  which  he  resided ;  but 

this  residence  is  of  course  of  a  changeable  and  fleeting  nature, 

and  depending  upon  the  moyements  of  the  debtor,  and  inasmuch 

as  a  debt  under  seal  or  specialty  had  a  species  of  corporeal 

existence  by  which  its  locality  might  be  reduced  to  a  certainty, 

and  was  a  debt  of  a  higher  nature  than  one  by  contract,  it  was  ' 

settled  in  very  early  days  that  such  a  debt  was  bona  notabilia 

where  it  was  "  conspicuous,"  i.e.,  within  the  jurisdiction  within 

which  the  specialty  was  found  at  the  time  of  death :  see  Went- 

worth  on  the  OflSce  of  Executors,  ed,  1763,  pp.  45,  47,  60  (1). 

This  rule  receiyed  an  apt  illustration  in  the  comparatively 
modem  case  of  OtMmey  v.  Bawlins  (2).  In  that  case  executois 
claimed  to  recover  under  a  diocesan  probate,  and  the  subject- 
matter  of  their  claim  was  a  policy  of  insurance  under  seal,  by 
which  the  capital  stock  of  an  insurance  company  was  made 
chargeable  with  the  amount  assured.  The  defendants  disputed 
the  authority  of  the  plaintiffs  to  recover  under  that  probate, 
alleging  that  th&y  were  resident  in  London,  and  that  the  capital 
stock  of  the  company  was  out  of  the  diocese,  so  that  a  Prero- 
gative Probate  was  essential ;  but  the  replication  that  the  policy 
was  within  the  diocese  at  the  time  of  death  was  held  good,  on 
the  ground  that  the  debt  was  by  specialty  and  so  bona  notabilia 
'  where  it  was  found  at  the  time  of  death. 

The  correctness  and  application  of  the  rule  were  not  disputed 
at  their  Lordships'  bar ;  but  it  was  contended  on  the  part  of  the 
appellant  that  under  the  circumstances  of  this  case  the  debt 
was  one  by  simple  contract.  It  was  urged  that  in  substance  it 
was  the  balance  of  the  purchase-money,  or  at  the  least  that  it 
was  due  by  virtue  of  the  promissory  notes,  and  that  it  was  part 
of  the  testator's  estate  in  New  South  Wales,  where  the  debtors 
resided  at  the  time  of  death,  and  it  was  urged  that  the  mortgage 
was  under  the  circumstances  of  the  case  merely  a  collateral 
(1)  See  also  ed.  1829,  p.  108.  (2)  2  M.  &  W.  87. 
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Becnrity^  was  never  in  fact  acted  upon,  and  was  of  no  value.    On       J.  0. 
the  other  side  their  Lordships  were  asked  to  hold  that  such  was       1891 
not  the  case,  but  that  the  taking  of  the  mortgage  under  seal  OoHMiasioinB 
operated  by  act  of  law  as  a  merger  or  satisfaction  of  the  prior    ^^  Stamps 
simple   debt,   and   it  was   contended  that  such  was  the  case       "^on. 
notwithstanding  the  express    contract  of   the  parties  to  the 
contrary. 

This  contention  was  founded  upon  the  authority  of  the  case 
of  Price  v.  MouUon  (1),  which  was  decided  by  judges  of  very 
great  authority.  That  case,  however,  was  decided  upon  special 
demurrer,  and  the  pleadings,  as  observed  by  the  Court,  are  far 
from  clear.  The  pleading  in  answer  to  the  indebitatus  count 
certainly  admitted  that  a  subsequent  contract  under  seal,  iden- 
tical with  the  parol  contract  pleaded  to,  '^had  been  entered  into 
between  the  parties,  and  thus  a  good  technical  answer  to  the 
claim  under  the  indebitatus  count  was  undoubtedly  set  up.  But 
the  plaintiff  sought  to  get  rid  of  this  technicality,  not  by  setting 
out  the  deed  which  would  have  shewn  its  nature  and  specific 
terms,  and  whether  it  did  or  did  not  operate  as  a  merger,  but  by 
an  averment  that  it  was  made  by  way  of  security  and  so  ex- 
pressed ;  and  it  seems  to  their  Lordships  that  the  Court  may 
well  have  considered  that  this  mode  of  pleading  did  not  deny 
that  the  terms  of  the  deed  in  themselves  effected  the  merger, 
but  only  asserted  the  intention  of  the  parties  that  it  was  to  be 
by  way  of  collateral  security  only.  The  reported  language  of 
the  Court  in  some  places  indeed  seems  to  imply  a  larger  and 
broader  meaning ;  but,  if  that  is  to  be  understood  as  importing 
that  a  merger  of  a  simple  contract  debt  in  a  debt  of  a  higher 
^  nature  is  effected  by  law,  merely  by  the  existence  of  an  identical 
covenant,  and  notwithstanding  the  plain  intention  of  the  parties 
to  the  contrary,  that  is  a  proposition  which  their  Lordships  would 
hesitate  to  assent  to. 

It  would  appear  to  be  contrary  to  other  decided  cases  (Tito- 
fenny  v.  Y(yvMg  (2)),  and  the  authorities  collected  and  classified 
in  2  Fisher  on  Mortgages  (3rd  ed.),  ss.  1328  to  1334.  Lideed,  la 
the  subsequent  case  of  Boater  v.  Mayor  (3),  in  the  same  Court, 

(1)  10  0.  B.  561.  (2)  3  B.  &  C.  208. 

(3)  19  C.  B.  (N.S.)  76. 
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J.  0.       one  of  the  learned  judges,  who  had  been  a  party  to  and  con- 

1891        cnrred  in  the  judgment  in  Priee  y.  Moulton  (1),  seems  to  have 

OoMMifiaioNEB  unpUed  that  the  Court  in  the  case  of  Price  y.  MouUon  (1)  had  no 

OF  Stamps    intention  of  laying  down  any  such  general  rule,  and  to  have 

HoPB.      done  so  with  the  assent  of  the  yery  learned  counsel  who  had 

argued  the  case  in  the  contrary  sense. 

But  it  does  not  seem  to  their  Lordships  to  be  necessary,  for 
the  decision  of  the  case  now  before  them,  to  come  to  any  definite 
conclusion  as  to  the  effect  which  ought  to  be  giyen  to  the  case 
of  Price  y.  Motdton  (1).  If  merger  is  an  implication  of  law  so 
strong  that  it  takes  effect  eyen  against  intention,  then  the 
simple  contract  in  the  present  case  was  undoubtedly  merged  and 
extinguished,  and  the  debt  was  no  other  than  a  debt  by  spe- 
cialty. But  upon  the  contrary  supposition,  that  the  effect  of  the 
proyiso  was  to  preserye  the  remedies  by  simple  contract  to  the 
extent  stipulated  for,  it  appears  to  their  Lordships  that  the  debt 
was  still  a  specialty  debt.  The  deed  contains  an  express  coyenant 
to  retire  and  pay  the  promissory  notes;  between  the  same 
parties  it  was  an  existing  security  under  seal,  at  the  time  of  the 
testator's  death,  for  the  balance  then  due ;  it  would  continue  to 
be  a  security  for  a  much  longer  period,  and  would  be  attended 
with  adyantages  not  belonging  to  debt  by  simple  contract 
Although  it  neyer  became  necessary  to  act  upon  the  deed  by 
taking  possession  or  seeking  any  remedy  under  it,  it  was  and 
remained  a  registered  deed  under  the  system  of  Colonial  regis- 
tration, and  of  full  force  and  yalidity.  There  is  but  one  debt, 
whether  in  Victoria  or  New  South  Wales ;  and  their  Lordships 
fail  to  see  how  it  can  be  said  that  that  debt  has  not  become  a 
debt  by  specialty. 

This  is  the  conclusion  at  which  the  Supreme  Court  has  arrived 
and  their  Lordships  think  it  is  correct];  and  they  will  therefore 
humbly  adyise  Her  Majesty  that  the  order  below  should  be 
affirmed. 

The  appellant  must  bear  the  costs  of  this  appeal. 

Solicitor  for  appellant :  Randolph  C.  Want 
Solicitors  for  respondent :  Burton,  Yeates,  Eart,  &  Burton. 
(1)  10  C.  B.  561. 
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[PRIVY  COUNCIL.] 

DAVEES  AND  Anotheb        Plaintiffs  ;         j.  a* 

Ain)  18»1 

NATIONAL  FIEE  AND  MAEINE  INSUR-l  ^  -^"^S  V' 

ANCE  COMPANY  OF  NEW  ZEALAND }  ^^^^^^^'        ':^' 

And  Cboss  Appeal. 

ON  APPEAL  PROM  THE  SUPREME  COURT  OP  NEW  SOUTH 

WALES. 

(kmtrtui  of  Marine  Inturano^ — Open  Policy — OomirucHon — Declaration  of 
Goods  hy  Insured — Onus  Probandi. 

Where  payment  of  a  risk  is  resisted  by  insurers  on  the  ground  of  mis- 
representation, the  onus  is  on  them  to  prove  very  clearly  that  such  mis- 
representation has  been  made. 

Where  an  open  policy  was  granted  on  goods  shipped  from  Melbourne  to 
London,  per  one'set  of  specified  steamers  to  Sydney  and  thence  to  London 
per  another  set,  covering  risk  while  in  a  specified  factory  at  Sydney, 
**  declarations  to  be  made  within  forty-eight  hours  after  departure  of  steamer 
from  Sydney": — 

Hddf  that  according  to  the  true  construction  of  this  contract  two  declara- 
tions must  be  made  by  the  insured,  one  as  incident  to  every  contract  of  an 
open  policy,  for  the  purpose  of  identifying  the  shipments  at  Melbourne  to 
which  the  policy  was  to  attach  and  necessary  by  law  to  make  the  policy 
operative;  the  other,  under  the  express  terms  of  the  above  contract, 
giying  particulars  relating  to  such  goods  as  had  been  already  brought 
within  the  policy,  by  a  previous  declaration  apt  for  that  purpose,  and  had 
since  been  actually  shipped  for  London. 

Senible :  Though  there  is  no  positive  law  in  New  South  Wales  requiring 
contracts  of  marine  insurance  to  be  in  writing,  yet  the  general  authority 
given  to  the  agent  of  an  insurance  company  must  be  to  make  contracts  in 
the  ordinary  way,  and  that  is  by  writing. 

t/ONSOLIDATED  cross  appeals  from  an  order  of  the  Supreme 
Conrt  (May  31, 1889),  making  absolute  a  rule  nisi  to  set  aside^a 
Terdict  in  favour  of  the  appellants. 

The  action  was  brought  upon  certain  policies  of  insurance. 
There  were  three  counts  in  the  declaration :  (1.)  for  loss  by  fire  in 

*  Present:— Lord   Hobhoubb,   Lobd   Magnaghtxn,    Lobd   Fuelp,   Lobd 
Habrif,  Mb.  Shaio)  (Lord  Shand). 
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J.  0.  respect  of  certain  buildings,  plant,  and  stock ;  (2.)  loss  by  fire  of 

1891  certain  merchandise  nnder  an  open  policy  of  marine  insurance ; 

Dayibs  (3*)  tbe  same  loss  nnder  an  oral  agreement  to  the  effect  in  the 

Na^nal  said  count  aUeged. 

^B  AKD  A  verdict  for  £2134  on  the  two  latter  counts  was  set  aside,  and 

iNBuiiAKCE  a  yerdict  for  £887  on  the  first  was  allowed  to  stand. 

^^^  ^^  ^^^  proceedings  in  the  suit  are  stated  in  the  judgment  of  their 

Zealand.  Lordships. 

Firdayy  Q.C.,  and  WaUoUy  for  the  appellants,  submitted  that  the 
order  so  far  as  it  related  to  the  second  and  third  counts  was  wrong 
and  ought  to  be  reversed.  In  order  that  risk  should  attach  under 
the  open  policy  sued  upon  it  was  not  necessary  according  to  its 
true  construction  that  a  declaration  should  have  been  previously 
made.  By  its  express  terms  no  declaration  was  required  until 
after  the  merchandise  had  been  shipped  from  Sydney.  It  was 
within  the  terms  of  the  contract  that  the  declaration  should  be 
made  after  the  loss.  The  assured  had  the  option  of  so  doing 
under  the  express  terms  of  the  contract.  Nor  was  it  a  condition 
of  the  policy  that  the  premium  should  be  paid  before  loss. 

On  the  evidence  it  appeared  that  at  the  time  of  the  fire  the 
merchandise  lost  was  duly  insured  and  covered  by  the  policy 
mentioned  in  the  second  count  and  the  agreement  mentioned  in 
the  third.  As  regards  the  evidence  relating  to  an  oral  agree- 
ment, it  at  least  established  a  waiver  by  the  authorized  manager 
of  the  company  of  the  strict  requirements  of  the  written  contract, 
and  shewed  that  it  was  inequitable  for  the  company  to  insist  on 
those  requirements. 

Beference  was  made  to  Phillips  on  Insurance  (5th  ed.)  §§  488-9 ; 
Crowley  v.  Cohen  (1) ;  Stephens  v.  Australasian  Insurance  Comr 
pany  (2)  ;  Imperial  Marine  Insurance  Company  v.  Fire  Insurance 
Corporation  (3) ;  Harmon  v.  Kingston  (4) ;  Bhuffwandass  v. 
Netherlands  India  Sea  and  Fire  Insurance  Company  (5) ;  CHed- 
stanes  v.  Boyal  Exchange  Assurance  (6) ;  lonides  v.  Pacific  Insur- 
ance  Company  (7). 

a)  3  B.  &  Ad.  478.  (5)  U  App.  Gas.  83. 

(2)  Law  Rep.  8  0.  P.  18.  (6)  6  B.  &  S.  797,  809. 

(8)  4  0.  P.  D.  166.  (7)  Law  Rep.  6  Q.  B.  674;  Law 

(4)  3  Camp.  150.  Rep.  7  Q.  B.  517. 
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Barnes,  Q.C.,  and  Wilby  for  the  respondent,  contended  that  the       J.  0. 
risk  did  not  attach  under  the  open  policy  to  the  goods  which  had       1891 
been  lost  nntil  they  had  been  declared,  and  that  no  declaration      datibs 
earmarking  them  as  goods  to  which  the  policy  applied  had  been    ^^^^^^ 
made.    With  regard  to  the  provision  "  declaration  to  be  made    ^1^ 
within  forty-eight  honrs  after  departure  of  steamer  from  Sydney/'    Insusahcjb 
in  the  policy,  that  did  not  dispense  and  was  not  intended  to  dis-       ^^w 
pense  with  declarations  in  the  usual  course  upon  the  shipments  at    Zealahd. 
Melbourne.    The  appellants  were  bound  by  the  ordinary  law  of 
insurance,  and  as  an  incident  to  their  contract  independently  of 
the  aboye  express  stipulation  which  must  be  so  construed  as  not 
to  overrule  the  essential  law  relating  to  open  policies,  to  declare 
before  loss.    They  had  not  done  so,  nor  had  they  paid  the  pre- 
mium.   Moreover,  the  merchandise  said  to  be  covered  by  the 
policy  was  not  forwarded  from  Sydney  by  the  first  available 
steamer  or  within  a  reasonable  time  after  its  arrival  at  Sydney. 

The  policy  in  this  case  was  not  intended  to  give  the  appellants 
the  option  claimed,  viz.,  to  wait  till  the  loss  occurred  before  they 
declared  to  which  goods  the  policy  should  apply.  It  was  an  ordi- 
nary marine  policy,  merely  interpolating  a  condition  that  the 
goods  to  which  it  applied  should  remain  insured  whilst  being 
transhipped  at  Sydney  and  whilst  in  warehouse  for  that  purpose. 
Beference  was  made  to  Amould  on  Insurance  (4th  ed.),  pp.  218- 
301,  and  to  the  cases  cited  on  the  other  side,  especially  to  Har- 
man  t.  Kingston  (1) ;  Imperial  Marine  Insurance  Company  v.  Fire 
Insurance  Corporation  (2).  With  reference  to  the  cross  appeal 
it  was  contended  that,  on  the  evidence,  the  misrepresentations 
relied  on  were  fully  made  out  and  that  they  vitiated  the  policies, 
including  the  one  mentioned  in  the  first  count,  on  which  the 
appellants  had  maintained  their  verdict. 

Finlay,  Q.C.,  replied  in  the  original  appeal,  but  was  not  heard 
in  cross  appeal 

The  judgment  of  their  Lordships  was  delivered  by  1891 

liOBD  HOBHOnSE: —  July  4. 

The  appellants  in  the  original  appeal  are  plaintiffs  in  the 
Court  below,  and   respondents  in  the  cross  appeal;   and  the 

(1)  3  Cnmp.  150.  (2)  4  C.  P.  D.  1C6. 
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J.  0.        appellants  in  the  cross  appeal  are  defendants  in  the  Conrt  below, 

1891        and  respondents  in  the  original  appeal.    The  plaintiffs  sued  on 

Daviks      two  policies  of  insurance,  one  dated  the  26th  of  July,  1887, 

NA-noHAL    *g«^i^^  1^8  by  fire  on  a  butterine  factory  and  its  contents,  the 

FiBE  AND    other  dated  the  24th  of  August,  1887,  a  marine  policy  on  goods, 

iNBusANCT    but  coyering  risks  occurring  to  them  when  within  the  factory 

^"nI^  ""'  aforesaid.    The  fire  occurred  in  October,  1887. 

Zealand.        rp^^  declaration,  which  was  filed  on  the  7th  of  March,  1888, 

comprises  three  coimts.    The  first  is  on  the  fire  policy.    The 

second  is  on  the  marine  policy,  alleging  that  the  goods  insured 

were  destroyed  by  fire  when  in  the  factory.    The  third  alleges  a 

parol  agreement  for  a  policy  to  the  same  effect  with  the  marine 

policy,  but  with  a  special  term  imported  into  it 

The  pleas  filed  by  the  defendants  raise  several  defences.  It 
will  be  convenient  first  to  consider  those  which  relate  to  the 
first  coimt,  or  the  fire  policy.  As  to  that,  the  defendants 
allege  that  it  was  obtained  upon  a  proposal  of  the  plaintiffs, 
which  contained  two  untrue  statements.  One  was  that  the  risk 
then  proposed  had  not  been  declined  by  any  other  insurance 
ofSce;  and  the  other,  that  the  plaintiff  had  never,  nor  had 
either  of  them,  been  claimants  on  a  fire  insurance  company. 
They  further  allege  that  the  plaintiffs  did  not  after  the  fire 
give  such  notice  or  accoimts  as  by  the  policy  they  were  required 
to  do. 

The  written  proposal  for  the  policy  was  signed  by  the  plaintiff 
Davies,  with  the  name  of  the  firm,  Charles  Davies  &  Co.  It  is  on 
a  printed  form,  with  the  necessary  spaces  for  handwriting.  Two 
questions  were  printed  on  the  form,  as  follows :  *^  Has  risk  been 
declined  by  any  other  olBSce  ?  "  "  Hcus  proponent  ever  been  a 
claimant  on  a  fire  insurance  company — if  so,  state  when  and 
name  of  ofiSce  ?  "  To  each  of  these  the  answer  "  No  "  was  written. 
The  writing  of  these  answers,  as  of  all  the  other  particulars,  was 
that  of  an  insurance  agent  named  Bobey,  who  however  was 
acting  on  the  information  and  instruction  of  Davies.  In  answer 
to  special  questions,  the  jury  found  that  Davies  did  not  state  the 
two  negatives  which  [the  proposal  contains,  and  they  gave  the 
plaintiffs  a  verdict  for  the  sum  of  £887  3«.  2i.  On  a  motion  for 
new  trial,  the  Court  gave  judgment  on  the  footing  that  the 
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answers  were  those  of  Davies ;  as  indeed  it  is  clear  on  the  J-  0. 
evidence  that  they  were.  But  the  question  still  remains  whether  iS9i 
the  answers  were  untrue.  Datieb 

It  appears  from  the  evidence  that  about  the  end  of  July  or  the  xaiiokal 
beginning  of  August,  1887,  Davies  called  at  the  oflBce  of  the  ^^^^^ 
Commercial  Union  Company,  and  asked  Irwin,  a  clerk  of  the  Insubance 
company,  to  fill  up  a  proposal  for  insurance  of  the  factory  in  ^  new 
question  against  fire.  Davies  signed  the  proposal,  and  Irwin 
handed  it  to  Sheridan,  an  inspector  employed  by  the  Commercial 
Company.  Sheridan  tells  us  that  he  gave  it  to  Wandsey,  another 
clerk.  He  then  says :  **  I  considered  the  matter  with  Mr.  Welch, 
the  manager.  We  declined  it"  He  then  handed  back  the 
proposal  to  Wandsey.  Wandsey  says  that  he  was  head  clerk  in 
August.  He  remembers  receiving  the  proposal  from  Sheridan, 
and  says  it  was  put  by  some  one  in  the  proposal  drawer,  and 
when  searched  for  it  could  not  be  found.  Davies  says  that  he 
initiated  a  treaty  with  the  Commercial  Company,  and  gave  them 
authority  to  view  the  building, ''  But  the  matter  went  no  further,, 
so  £Bur  as  I  know ;  I  never  followed  it  up."  Nobody  suggests 
that  any  communication  was  made  by  the  company  to  Davies  ta 
shew  they  had  declined  the  risk. 

The  learned  judges  below  thought  that  this  evidence  shewed 
that  the  risk  had  been  in  fact  declined  by  the  Commercial 
Company ;  and  then  they  differed  in  opinion,  two  holding  that 
the  answer  was  not  imtrue,  because  Davies  had  not  been  in- 
formed that  the  risk  had  been  declined ;  and  the  third  holding 
that  it  was  untrue  in  fact,  and  that  the  ignorance  of  Davies 
made  no  difference.  But  as  regards  the  fire  policy,  it  is  clear 
that  when  it  was  effected  Davies's  proposal  to  the  Commercial 
Company  had  not  been  made.  Irwin  puts  it  at  the  end  of  July 
or  beginning  of  August,  and  Wandsey  puts  it  in  August.  The 
date  of  the  fire  policy  is  the  26th  of  July.  It  was  not  necessary 
for  the  Court  below,  nor  is  it  for  their  Lordships,  to  decide  this 
question  of  fact  as  to  the  marine  policy.  But  they  think  it  right 
to  say  that  when  the  payment  of  a  risk  is  resisted  on  the  ground 
of  misrepresentation,  it  ought  to  be  made  very  clear  that  there 
has  been  such  misrepresentation,  and  that  it  is  not  clear  that  a 
proposal,  of  which  all  that  the  witnesses  shew  is  that  it  was  made 
Vol..  I.  1891.  3  2  K 
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J.  a        probably  in  August,  and  that  it  was  declined,  was  declined 
1891        before  the  24th  of  August. 

1)2^  With  regard  to  the  second  answer,  the  defendants  relied  on 

National    ^^^^^  claims  made  by  Phillips  against  other  companies  at  a 

FiBB  AND    time  anterior  to  his  partnership  with  Dayies.    The  jury  found 

iNsuBANCE    that  he  did  not  make  those  claims  in  his  own  interest.    That 

»[^^'  finding  is  difficult  to  support;  and  the  Court,  on  the  motion 

^*^;^^-    for  new  trial,  proceeded  on  the  assumption  that  it  was  wrong. 

But  they  held  that  the  ''proponent"  was  Charles  Davies  & 

Co.,  and    that    the   claims   made    by    Phillips,  when    not   a 

member  of  that  firm,  were  not  covered  by  the  question,  and 

therefore  the  answer  was  not  untrue.    Their  Lordships  concur  in 

this  view. 

With  respect  to  the  insufiSciency  of  notice  and  other  informa- 
tion after  the  fire,  the  defendants  have  not  shewn  or  alleged  that, 
in  point  of  fact,  anything  material  has  been  withheld  from  them. 
But  the  communications  to  them  were  made  by  Charles  Davies, 
writing  for  the  firm  Charles  Davies  &  Co.,  and  because  the  policy 
requires  that  they  should  be  made  by  "  the  insured,"  the  defend- 
ants contend  that  notice  and  other  information  given  by  only 
one  of  the  insured  is  insufiScient  Their  Lordships  think  with 
the  Court  below  that  there  is  no  ground  for  such  a  contention. 
They  are  indeed  not  clear  that  notice  by  the  insured  was  not 
given  according  to  the  most  strict  and  literal  construction  of 
the  words.  But  whether  it  was  so  or  not,  they  hold  that  notice 
on  behalf  of  the  insured  by  their  agent  is  notice  by  the  insured 
within  the  meaning  of  the  contract. 

The  Court  below  refused  to  disturb  the  verdict  of  the  jury 
on  the  fire  policy,  and  as  their  Lordships  agree  with  ihem, 
the  cross  appeal  which  relates  to  that  policy  must  be  dis- 
missed. 

The  foregoing  defences  to  the  claim  on  the  fire  policy  were 
also  put  forward  against  the  marine  policy,  and  no  more  need  be 
said  about  them.  To  understand  the  further  defences  on  the 
marine  policy,  it  is  necessary  to  look  at  the  precise  terms  of  the 
document.    The  risk  insured  against  is  thus  described : — 

"  Whether  lost  or  not,  at  and  from  Melbourne  to  Sydney  per 
W.  Howard  ii^mith  &  Co.'s  steamers,  thence  to  London  via  all 
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ports  per  F.  and  0.  or  Orient  mail  steamers,  in  the  sum  of  £  J.  C. 

open  amount,  but  not  exceeding  £3000  in  any  one  bottom  upon       1891 
merchandise,  covering  risk  while  in  Messrs.  Charles  Davies  &      datibs 
Co-'s  factory,  Sydney.  Declarations  to  be  made  within  forty-eight    ^j^^^^j^^^ 
hours  after  departure  of  steamer  from  Sydney.     To  cover  all    Fibbajid 
declarations  made  up  to  the  28th  of  February,  1888,  valued  for    Ivsubakce 
the  purpose  of  this  assurance  at  £  as  above,  say  ,  in       nbw^  ^' 

the  good  ship  or  vessel  called  the  ,  as  above,  whereof    Zealand. 

is  master  (or  whoever  else,  with  the  approval  of  the 
said  company  when  practicable,  shall  or  may  be  master),  begin- 
ning the  adventure  upon  the  aforesaid  interest  from  the  loading 
thereof  on  board  the  said  vessel  at  as  aforesaid,  and  continuing 
during  the  time  or  voyage  as  aforesaid  until  landed,  including 
risk  of  craft  to  and  from  the  ship." 

The  premium  to  be  paid  is  20«.  per  cent,  net 
Some  of  these  expressions  are  applicable  only  to  a  valued 
policy,  probably  because  a  common  form  was  carelessly  used; 
but  it  is  clear  that  the  document  forms  what  is  called  an  open 
policy,  and  that  some  further  act  is  to  be  done  by  the  insured 
before  the  policy  can  apply  to  any  particular  risk.  Their  Lord- 
ships take  a  passage  from  the  judgment  of  Lord  Blackburn  in 
lanidea  v.  Pacific  Insurance  Company  (1),  as  stating  well  the 
nature  of  that  necessary  act : — 

**  The  contract  of  an  underwriter  who  subscribes  a  policy  on 
goods  by  ship  or  ships  to  be  declared  is,  that  he  will  insure  any 
goods  of  the  description  specified  which  may  be  shipped  on  any 
vessel  answering  the  description,  if  any  there  be,  in  the  policy, 
on  the  voyage  specified  in  the  policy,  to  which  the  assured  elects 
to  apply  the  policy.  The  object  of  the  declaration  is  to  earmark 
and  identify  the  particular  adventure  to  which  the  assured  elects 
to  apply  the  policy.  The  assent  of  the  assurer  is  not  required 
to  this,  for  he  has  no  option  to  reject  any  vessel  which  the 
assured  may  select,  nor  is  it  necessary  that  the  declaration  should 
do  more  than  identify  the  adventure,  and  so  prevent  the  possible 
dishonesty  of  a  party  insured,  who  might  intend  to  apply  the 
policy  to  particular  goods,  so  that  they  should  be  at  the  risk  of 
the  assurers,  and  he  should  come  on  them  if  there  was  a  loss ; 
(1)  Law  Rep.  6  Q.  B.  682. 
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J.  0.       and  then  when  those  goods  had  arriyed  safely,  to  pretend  that 
1891        he  intended  to  apply  the  policy  to  another  set  of  goods  still 
p2tie8      subject  to  risks." 

National        Their  Lordships  adopt  these  views  as  applicable  to  the  iacts  of 

FiBE  AND    this  case,  which  they  proceed  to  examine. 

iNsuBAKCE        It  is  first  material  to  ascertain  the  nature  of  the  plaintiffs' 
^^et7  ^'  business.     It  has  a  very  short  history,  at  least  so  far  as  the  pkrt- 

Zbalakd.  nership  is  concerned,  for  it  only  commenced  in  June,  1887 ;  it 
was  practically  destroyed  by  the  fire  in  October,  and  the  partner- 
ship was  dissolved  in  March,  1888.  At  the  date  of  the  insurance, 
however,  the  plaintiffs  had  a  factory  at  Drummoyne,  near  Sydney 
where  the  plaintiff  Davies  resided  and  superintended  the  business. 
At  that  factory  the  plaintiffs  made  butterine  for  sale  in  Sydney 
where  they  had  a  retail  shop,  and  for  exportation  to  London. 
They  had  also  a  factory  in  Melbourne,  where  the  plaintiff  Phillips 
resided  and  superintended  the  business.  From  the  Melbourne 
factory  they  carried  butterine  by  sea  to  Sydney,  where,  at  least, 
if  intended  for  exportation  to  London,  it  was  reworked  at  the 
Drummoyne  factory. 

It  was  stated  at  the  bar  that  the  bulk  of  the  plaintifib'  business 
consisted  of  export  to  London,  and  that  in  &ct  the  sales  in 
Sydney  were  quite  insignificant,  so  much  so  as  to  be  left  out  of 
account  in  considering  the  contract  of  insurance.  But  there  is 
nothing  in  the  evidence  to  shew  in  what  proportions  the  product 
was  sold  from  the  factory,  or  was  made  up  into  pats  and  sold 
from  the  retail  shop,  or  was  shipped  for  London.  The  only 
tangible  evidence  on  this  point  relates  to  three  shipments  from 
Melbourne  to  Sydney,  one  of  five  kegs  by  the  Gambiery  another 
of  ten  kegs  by  the  Cheviaty  and  the  third  of  eighty  kegs  by  the 
Gambier.  Of  these  ninety*five  kegs  thirty-five  were  sold  by 
retail  in  pats,  fifty-seven  w^re  shipped  for  London,  and  three 
were  lost  in  the  reworking.  It  is  not  stated  whether  the  ninety- 
five  kegs  were,  when  shipped  at  Melbourne,  destined  for  expor- 
tation or  for  sale  in  Sydney.  But  Eemp,  the  Sydney  manager, 
states  that,  in  calculating  the  amount  of  duty  paid  in  Sydney, 
he  did  not  include  the  lots  of  five  and  ten  kegs,  adding,  ^I 
have  only  calculated  the  larger  ones  that  were  intended  for 
export."    From  which  it  is  to  be  inferred  that  he  considered  the 
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eighty  kegs  as  intended  for  export,  though  only  fifty-seven  were        J-  C 
in  fact  exported.  ^^^ 

All  the  other  shipments  from  Melbourne,  about  560  kegs,      Datieb 
were  in  the  factory  at  the  time  of  the  fire  and  were  capable  of    kational 
export  to  London.  But  they  were  also  capable  of  sale  in  Sydney.    ^^^^ 
No  declaration  about  them  had  been  made  to  the  Defendants,    Insubahgb 
no  premium  had  been  paid,  no  act  had  been  done  to  earmark  or       new 
identify  any  portion  of  them  as  goods  to  which  the  insured  had      ej^i>- 
elected  to  apply  the  policy ;  eyen  now  the  plaintiffs  cannot  shew 
that  they  had  done  anything  in  their  own  business  to  appropriate 
any  part  of  the  destroyed  goods  to  the  London  market. 

Their  first  answer  to  this  difiSculty  is,  that  by  the  express 
terms  of  their  written  contract  they  were  to  make  no  declarations 
until  forty-eight  hours  after  the  departure  of  each  steamer  from 
Sydney.  But  it  is  obvious  that  such  declarations  would  not 
meet  the  requirements  of  the  case.  The  risk  insured  against  is 
firom  Melbourne  to  London,  via  Sydney,  by  certain  ships,  and 
including  detention  and  transhipment  at  Sydney.  But,  as  we 
have  seen,  any  part  of  the  goods  might  be  'detained  in  Sydney. 
If  then  no  declaration  is  to  be  made  of  the  election  of  the 
insured  to  apply  the  policy  to  goods  shipped  at  Melbourne,  and 
if  loss  occurs  on  the  voyage  to  Sydney  or  in  Sydney  itself,  what 
security  have  the  insurers  that  they  may  not  be  charged  with 
the  value  of  goods  never  intended  for  London  at  all  ?  It  can 
hardly  be  doubted  that  if  the  lot  of  eighty  kegs,  of  which 
mention  has  been  made,  had  been  destroyed  in  the  factory,  the 
plaintiffs  would  have  claimed  for  its  value,  and  yet  there  were 
only  fiftynseven  kegs  which,  according  to  the  actual  dealings  of 
the  plaintiffs,  could  properly  fall  within  the  policy. 

The  declaration  expressed  in  the  policy  could  not  by  any 
possibility  be  made  if  a  loss  happened  between  the  shipment  at 
Melbourne  and  that  at  Sydney,  probably  the  most  perilous  part 
of  the  whole  risk.  It  seems  an  absurd  thing  to  stipulate  only 
for  such  declarations  as  in  half  the  cases  of  loss  or  more  could 
nut  be  made.  On  the  other  hand,  in  such  a  case  as  this,  it  is 
quite  reasonable  to  require  two  declarations.  One,  fietr  the  most 
important  one,  would  earmark  the  shipments  at  Melbourne  to 
which  the  policy  was  to  attach,  and  would  be  accompanied  by 
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J.  0.        payment  of  a  premium.    This  is  the  ordinary  declaration  incident 

1891        to  the  ordinary  contract  of  an  open  policy,  and  necessary  to 

Dayikb      make  it  operative.    The  other  would  enable  the  insurers  to  know 

National    ^^^  much  of  the  goods  was  actually  shipped  for  London,  that 

^^^    they  travelled  by  the  stipulated  class  of  ship,  with  the  names 

Insubanoi    of  the  ships  and  other  particulars  which,  for  the  purpose  of 

i^xw       reinsurance  or  otherwise,  would  be  valuable  to  them.      Such  a 

ZiALAHD.     declaration  would  not  be  required  by  law  as  the  ordinary  incident 

of  the  contract,  and  would  be  the  proper  subject  of  an  dzpress 

stipulation.     Such  a  stipulation  their  Lordships  think  is  made, 

in  very  curt  and  imperfect  terms  it  is  true,  but  such  as  are  not 

uncommon  in  mercantile  contracts.    They  find  nothing  in  the 

letter  of  the  contract  to  dispense  with   declarations  on  the 

Melbourne  shipments;  and  the  spirit  of  the  contract,  in  their 

judgment,  requires  that  such  declarations  should  be  made  to 

support  a  claim  under  the  policy.    The  further  declarations  after 

the  departure  of  steamers  from  Sydney  are  to  be  made  in  the 

cases  where  they  can  be  made,  viz.,  where  goods  already  brought 

within  the  policy  are  actually  shipped  for  London. 

It  will  now  be  convenient  to  examine  the  case  made  by  the 
plaintiff's  on  their  third  count.    That  count  runs  as  follows :— 

"  3.  And  the  plaintiffs  also  sue  the  defendants  for  that  th6 
plaintiffs  were  desirous  of  insuring  from  time  to  time  different 
parcels  of  merchandise  of  the  plaintiffs  against  perils  of  the 
seas  whilst  in  transit  from  Melbourne  to  Sydney,  and  against 
loss  by  fire  whilst  in  the  plaintiffs'  factory  in  Sydney,  and 
further  against  perils  of  the  seas  whilst  in  transit  from  Sydney 
to  London;  and  the  defendants  knowing  the  premises  pro- 
posed to  become  insurers  to  the  plaintiffs  of  the  said  merchandise 
against  the  said  risks  by  an  open  policy  in  the  terms  in  the 
second  count  set  forth,  and  it  was  thereupon  agreed  by  and 
between  the  plaintiffs  and  the  defendants  that,  in  consideration 
that  the  plaintiffs  would  accept  the  said  open  policy  in  the 
form  as  set  forth  in  the  said  second  count,  the  defendants 
should  make  good  to  the  plaintiffs  any  loss  sustained  through 
any  of  the  said  risks  so  intended  to  be  insured  against  during 
the  currency  of  the  said  policy,  although  such  loss  should 
happefi  before  tiie   time  appointed    for  making    declarations 
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under  the  said  policy,  and  although  by  recuson  of  the  loss  or       J.  C. 

destruction  of  the  said  merchandise  before  shipment  for  London        1891 

it  might  be  impossible  to  declare  as  required  thereunder.    And  daties 

the  plaintiffs  say  that  they  accordingly  accepted  the  said  open  j^^^ional 

policy  in  the  said  form,  and  from  time  to  time  declared  thereunder,    Fibe  and 

Mabike 
in  respect  of  certain  portions  of  the  said  merchandise  after  ship-    Insurascb 

ment  in  Sydney  for  London."  ^*Ni^  ^' 

The  plaintiffs  then  allege  the  destruction  of  the  goods,  and    Zialand. 
the  other  circumstances  necessary  to  support  their  claim. 

The  defendants  deny  the  contract  so  alleged,  and  they  con- 
tend that  it  is  nothing  but  the  written  contract  over  again,  only 
with  the  plaintiffs'  construction  imported  into  it  The  plaintiffs, 
howeyer,  do  not  shew  in  this  count  what  declarations  they 
contracted  to  make,  and  though  they  allege  that  they  did  from 
time  to  time  declare  under  the  parol  contract,  they  have  proved 
no  declaration  at  all.  It  is  remarkable  indeed  that  in  the  one 
case  in  which,  according  to  their  theory,  they  would  be  bound 
to  make  a  declaration,  viz.,  the  shipment  of  fifty-seven  kegs  to 
London  by  the  Ltmtaniaj  they  made  none,  but  effected  a 
separate  policy  with  some  other  insurer. 

The  evidence  by  which  the  plaintiffs  seek  to  establish  the 
parol  contract  is  that  of  the  plaintiff  Phillips,  who  relates  a 
conversation  which  he  says  took  place  on  the  22nd  or  23rd  of 
August  between  himself,  Bobey,  the  insurance  agent,  and  Mr. 
Gibb,  the  manager  of  the  defendant's  office.  Hid  account  is  as 
follows : — 

"Eobey  took  me  to  the  office  of  Mr.  Gibb.  Bobey  says  to 
Gibb,  *  Mr.  Phillips  does  not  understand  this  open  policy.  He 
does  not  understand  how  it  is  he  does  not  pay  us  the  premium 
now.'  Bobey  had  with  him  a  proposal  form.  Mr.  Gibb  said, 
'  Oh,  that's  all  right ;  you  pay  us  the  premium  when  the  goods 
leave  for  London,  and  then  you  pay  us  the  1  per  cent.,  which 
covers  the  whole  risk.  We  are  charging  you  7«.  6d,  per  cent. 
from  Melbourne  to  Sydney,  28.  65.  while  in  company's  (Davies 
&  Co.'s)  store,  and  lOs.  thence  to  London/  I  said,  *  I  suppose 
you're  right,  but  I  can't  understand  the  whole  thing.'  He  said, 
'  Never  mind,  if  you  have  any  loss  while  the  goo  Is  are  in 
transitiou,  my  company  will  make  it  all  right' 
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J.  0.  « (Mr.  Salomons,  Q.C.,  objects  to  any  statement  made  by  Gibb. 

1S91        Evidence  proceeds,  the  power  of  attorney  to  be  produced.) 
Davies  ^'  I  said, '  How  abont  the  declarations — shall  I  post  them  over 

National    ^^^  Melbourne?'     He  said,  'No,  you  need  not  make  the 
^^^^    declarations  until  the  goods  leave  Sydney  for  London.' " 
iHicBANGB        The  jury  gave  the  plaintiffs  a  verdict  on  the  third  comit  as 
New       well  as  on  the  second ;  but  leave  was  reserved  to  enter  a  non- 
Zbalahd.    g^-^^  ^j  ^  verdict  for  the  defendants,  on  those  counts.    That  has 
been  done  by  the  Court  below.    The  learned  judges  considered 
that,  though  there  is  no  positive  law  in  New  South  Wales 
requiring  contracts  of  marine  insurance  to  be  in  writing,  the 
general  authority  given  to  the  agent  of  an  Insurance  Corpora- 
tion must  be  to  make  contracts  in  the  ordinary  way,  and  that  is 
by  writing.    Their  Lordships  do  not  dissent  from  this  view,  bnt 
they  consider  that  the  plaintiffs'  theory  of  an  entirely  separate 
parol  contract  fails  because  of  the  fact  that  the  parol  contract 
alleged  is  prior  in  date  to  the  written  contract  actually  made ; 
and  they  prefer  to  rest  their  judgment  on  the  ground  that  the 
parties  intended  only  one  contract,  which  was  written. 

Their  Lordships  would  not  have  thought  it  necessary  to  enter 
into  this  matter  with  so  much  particularity  if  it  had  not  been 
for  the  use  which  the  plaintiffs  now  seek  to  make  of  the  con- 
versation with  Gibb.  They  contend  that  though  they  may  not 
be  able  to  maintain  the  separate  contract  alleged  in  the  third 
count,  yet  the  conversation  with  Gibb  amounts  to  an  indulgence 
by  him  in  point  of  time,  or  a  relaxation  or  waiver  of  the  strict 
requirements  of  the  written  contract,  which  must  fall  within  the 
authority  of  a  manager,  and  which  makes  it  unjust  for  the 
defendants  now  to  insist  on  the  rigidity  of  the  written  contract 
They  point  out  that  Gibb  was  not  called  in  answer  to  Phillips, 
and  infer  that  it  was  because  he  could  not  materially  qualify 
what  Phillips  said.  Without  examining  closely  what  power  a 
manager  for  an  insurance  corporation  may  have  to  dispense  with 
particular  obligations  arising  under  a  written  contract,  their 
Lordships  think  that  the  plaintiffs'  contention  ought  not  to 
prevail,  for  the  following  reasons. 

First,  there  is  the  same  difSculty  about  dates.  After  the 
conversation,  the  written  contract  is  made.    The  difficulty  does 


Digitized  by  VjOOQIC 


A.  a  AND  PBITT  OOUNOIL.  407 

not  come  in  quite  bo  stringent  and  conclosiTe  a  shape  as  when       J.  0. 
it  is  applied  to  the  theory  of  two  wholly  separate  contracts.       1891 
And  it  is  true  that  the  term  dispensed  with  is  not  an  express      bT^dbi 
tenn,  but  an  unexpressed  incident  of  the  written  contract    But    j^^^^jj^^ 
it  is  an  incident  of  extreme  importance,  because  it  is  necessary    Fibb  aud 
to  connect  the  policy  with  the  goods  insured,  and  without  it   Ihsubanob 
the  insurer  is  left  at  the  mercy  of  the  insured.    And  it  is  very       ^^  ^^ 
di£Bcult  to  hold  that  when  the  parties  came  on  the  following  day    Zbalamd. 
to  make  their  written  contract,  they  should  not  haye  inserted  an 
express  dispensation  to  the  insured  from  the  obligation  of  ear- 
marking their  goods  at  Melbourne,  if  that  was  what  they  really 
intended. 

That  difficulty  invites  a  close  examination  of  what  was 
actually  said.  It  is  to  be  observed  that  what  Phillips  did  not 
understand  was  why  the  premium  was  not  paid  ''now."  Of 
coarse  it  could  not  be,  because  at  the  moment  of  making  the 
policy  no  goods  were  specified.  So  6ibb  explains  that  the 
premium  is  to  be  paid  ''when  the  goods  leave  for  London." 
Leave  what  place  ?  The  subsequent  expressions  both  of  Gibb 
and  of  Phillips  shew  that  the  place  spoken  of  was  Melbourne, 
where  the  risk  was  to  begin.  Phillips  then  asks  about  the 
declarations.  Are  they  to  be  posted  firom  Melbourne?  And 
the  answer  is  that  they  need  not  be  made  till  the  goods  leave 
Sydney.  Therefore,  as  the  conversation  stands  in  evidence,  the 
result  is  that  the  premiums  are  to  be  paid  on  shipment  of  goods 
at  Melbourne,  and  that  declarations  need  not  be  made  till  they 
leave  Sydney.  There  is  a  certain  obscurity  about  this.  But 
the  plaintiffs  are  contending  that  they  were  not  bound  to  do 
any  act  whatever  for  the  purpose  of  bringing  goods  under  the 
poficy  during  the  whole  time  of  their  voyage  to  Sydney,  and  of 
their  detention  and  reworking  in  Sydney.  Unless  they  can 
prove  that,  they  prove  nothing  that  can  benefit  them.  And  the 
conversation  with  Gibb  is  far  from  proving  that. 

To  these  considerations  must  be  added  the  danger  of  allowing 
eyidence  to  be  used  here  for  a  purpose  for  which  it  was  not  used 
at  the  trial,  or  on  the  motion  for  a  new  trial.  Gibb  was  not 
called ;  but  he  might  have  been  if  it  had  been  alleged  that  he 
had  waived  a  term  of  the  written  contract.    Why  he  was  not 

Vol.  I.  1891.  3  2  L 
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J.  c.       called  is  plain  from  the  position  taken  by  the  defendants' 

1891        counsel.    It  was  because  the  conversation  with  him  was  put  in 

Dayibb      to  prove  the  third  couht.     Mr.  Salomons  objected   to  any 

National    ^^^^^^^^  ^^  &  separate  parol  contract    It  might  have  been  moie 

^lE  AHD    prudent  to  call  6ibb ;  it  also  might  have  been  more  prudent  to 

iKBUBANGB    decUue  to  embarrass  the  case  with  wrangles  about  convenations 

^Ew'  ^'  which  the  counsel  was  confident  he  could  get  rid  of  on  legal 

Zealaw).    grounds.    Of  that  their  Lordships  do  not  affect  to  judge.   Bat 

they  think  that  an  entirely  new  use  here  of  evidence  which,  if 

used  in  the  same  way  at  the  trial,  or  on  the  motion  for  new  trial, 

might  have  called  for  further  explanation  and  evidence,  is  more 

likely  to  lead  to  a  wrong  judgment  than  a  right  one. 

The  result  is  that  the  order  of  the  Court  below  will  stand 
affirmed,  and  the  original  appeal  be  dismissed.  As  both  appeals 
are  dismissed,  each  party  must  bear  their  own  costs.  Their 
Lordships  will  humbly  advise  Her  Majesty  accordingly. 

Solicitors  for  the  appellants :  Spyera  dt  San. 
Solicitor  for  the  respondent  company :  O.  P.  Slade. 
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[HOUSE  OF  LORDS.] 

LITTLE  AND  Others,  OWNERS  OP  THE  )  ,  h.l.(E.) 

.  --^^^  ^  ^  «  >  Appellants  ; 

"APOLLO" j  ^a^riuuuj^nxoy  ^^^^ 


AND  July  23. 

THE  PORT  TALBOT  COMPANY  .     .     .       Respondents. 

THE  "APOLLO." 

Ship — Negligence — Harbour — Dock  —  Earhour-master^   AtUhority  of  to  hind 
Owners — Fermisaive  use  of  Lock  for  grounding. 

A  ship  entered  a  dock  to  load.  While  crossing  the  dock  her  propeller 
got  foul  of  a  rope  so  that  the  shaft  was  jammed  and  the  engines  could  not 
be  worked.  There  being  no  dry  dock  the  ship  was  with  the  assent  of 
the  harbour-master  put  into  a  lock  which  served  as  the  entrance  to  the 
dock  in  order  that  the  water  might  be  drawn  off  and  the  propeller  cleared, 
the  harbour-master  representing  to  the  captain  of  the  ship  that  the 
bottom  of  the  lock  was  level  and  that  the  ship  might  safely  ground  there. 
When  the  ship  took  the  ground,  being  then  heavily  laden,  she  sustained 
serious  injury  owing  to  the  existence  of  a  sill  which  projected  several  inches 
above  the  level  of  the  bottom  across  the  middle  of  the  lock.  The  dock  was 
regulated  by  statute  which  empowered  the  owners  to  take  tolls  for  ships 
entering  the  dock,  and  required  persons  in  command  of  vessels  within  the 
dock  to  place  them  as  the  harbour-master  should  direct,  under  penalties. 
Yessels  had  on  previous  occasions  been  grounded  in  the  lock  under  similar 
circumstances.  The  owners  of  the  ship  having  brought  an  action  against 
the  dock  owners  to  recover  damages  for  the  injury  to  the  ship : — 

Heldf  reversing  the  decision  of  the  Court  of  Appeal  (Lords  Bramwell 
and  Morris  dissenting),  that  the  harbour-master  in  informing  the  captain 
of  the  ship  where  she  might  safely  ground  and  in  permitting  the  ship  to 
use  the  lock  for  the  above  purpose  was  acting  within  the  scope  of  his 
authority ;  that  he  was  guilty  of  a  breach  of  duty  in  giving  that  permission 
and  making  the  representations  he  did,  when  he  knew-— or  ought  to  have 
known — of  the  existence  of  the  sill ;  and  that  the  dock  owners  were  liable 
to  the  owners  of  the  ship  for  damages  for  the  injury : 

ffMy  by  Lords  Bramwell  and  Morris,  that  the  harbour-master  had 
authority  to  permit  the  ship  to  use  the  lock  for  the  purpose  for  which 
she  used  it,  but  that  he  had  no  authority  to  undertake  that  the  lock  was 
safe  or  to  undertake  any  duty  of  care ;  nor  did  he  in  fact  so  undertake ; 
that  the  captain  took  the  ship  into  the  lock  not  of  right  but  only  under 
a  license  and  at  his  own  risk,  the  use  of  the  lock  being  for  an  abnormal 
and  extraordinary  purpose ;  and  that  the  dock  owners  were  not  liable. 

Appeal  from  a  decision  of  the  Court  of  Appeal  under  the 
following  circumstances : — 

In  December  1887  the  Apollo,  a  screw  steamship  belonging  to 

3         2  L  2 
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H.  L.  (E.)  the  appellants  partly  laden  with  cargo,  entered  the  Port  Talbot 

1891  Harbour  and  Dock  in  Glamorganshire  in  order  to  complete  her 

OwNEBs  OF  cargo.    While  proceeding  across  the  dock  to  a  loading  berth 

"Apollo"  j^^j,  propeller  got  foul  of  a  rope  so  that  the  shaft  was  jammed 

P^  Talbot  and  the  engines  could  not  be  worked.    She  was  hauled  up  to 

her  berth  where  she  took  in  more  cargo.    A  diver  attempted  to 

^Av^lor  clear  the  propeller  but  found  it  impossible.    Communications 

—  then  took  place  between  the  captain  of  the  Apollo  and  a  man 
named  Johns  who  during  the  illness  of  the  harbour-master  was 
acting  as  harbour-master.  Johns  suggested  that  in  order  to 
examine  and  clear  the  propeller  the  Apollo  should  be  grounded 
in  the  lock  which  seryed  as  the  entrance  to  the  dock,  there 
being  no  dry  dock.  In  answer  to  questions  put  by  the  captain 
of  the  Apollo  Johns  assured  him  that  the  bottom  of  the  lock  was 
level  and  that  there  would  be  no  damage  to  the  vessel.  He 
also  added  that  a  vessel  called  the  Oogo  had  been  grounded 
there  shortly  before  under  similar  circumstances.  As  a  matter 
of  fact  the  lock  had  previously  been  used  on  several  occasions 
for  vessels  to  take  the  ground.  The  Apollo  having  entered  the 
lock  and  some  feet  of  water  having  been  drawn  off  she  took 
the  ground  with  the  result  that  her  keel  was  broken  and  her 
bottom  strained  owing  to  the  existence  of  a  sill  which  pro- 
jected several  inches  above  the  level  of  the  bottom  across  the 
middle  of  the  lock.  The  harbour  and  dock  belong  to  the 
Tespondents,  who  are  incorporated  by  statute.  The  use  of  the 
harbour  and  dock  is  regulated  by  4  Wm.  4^  c.  xliU.  and  6  Wm.  4, 
c.  xcviii. 

Sect.  51  of  the  earlier  Act  enacts  ''  That  it  shall  be  lawful  for 
any  person  appointed  in  pursuance  of  this  Act  to  act  as  harbour- 
master within  the  said  port  and  harbour,  to  direct  any  person 
having  the  command  of  any  vessel  entering  into  or  being  within 
the  said  port  and  harbour  to  moor,  anchor,  and  place  the  same 
in  such  situation  within  the  said  port  and  harbour  as  the  said 
harbour-master  shall  direct;  and  in  case  the  master  of  such 
vessel  shall  refuse  or  neglect  to  remove  the  same  as  soon  as  may 
be  after  being  required,  and  to  moor,  anchor,  and  place  the  same 
as  the  said  harbour-master  shall  direct,  he  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  ten  pounds ;  and 
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it  ahall  be  lawful  for  the  said  harbotir-master  and  such  other    H.  L.  (E.) 
persons  as  he  shall  call  to  his  assistance  to  remove  or  canse  to  be       1891 
removed  the  said  vessel  in  snch  manner  as  he  shall  deem  neces-   ownsbs  of 
sary ;  and  such  master  shall  pay  all  the  charges  and  expenses    "^^y"^" 
attending  the  removing  such  vessel  after  such  direction,  refusal,  ■^^  Talbot 

or  neglect  as  aforesaid,  such  charges  and  expenses  to  be  reco-        

vered  in  manner  herein  directed  with  respect  to  the  recovery  of    «apollo/' 
penalties  and  forfeitures;   and  if  any  person  shall  prevent  or 
impede  the  removal  of  any  such  vessel,  such  person  shall  forfeit 
and  pay  any  sum  not  exceeding  ten  potmds.'' 

Sect  58  of  the  earlier  Act,  amended  by  sects.  19  &  20  of  the 
later  Act,  empowers  the  company  to  demand  and  receive  sums 
not  exceeding  the  several  rates  thereinafter  mentioned  for  every 
ship  or  vessel,  except  as  thereinafter  mentioned,  entering  the 
port  and  harbour. 

In  respect  of  the  injury  thus  caused  the  appellants  brought  an 
action  in  the  Queen's  Bench  Division  against  the  respondents 
claiming  damages  on  the  ground  of  negligence  in  the  con- 
struction of  the  lock,  in  permitting  the  Apollo  to  ground  there, 
and  in  the  representations  of  the  defendants  and  their  servants, 
and  alternatively  on  the  ground  of  a  breach  of  a  contract  to 
take  due  and  reasonable  care  of  the  vessel  while  in  the  dock  and 
lock.  The  action  having  been  transferred  to  the  Admiralty 
Division  was  tried  before  Butt  J.,  assisted  by  nautical  assessors. 
There  was  a  conflict  of  evidence  upon  several  points,  the  details 
of  which  are  discussed  in  the  judgments  in  this  House.  The 
learned  judges  in  the  Courts  below  differed  as  to  the  effect  of 
the  evidence.  The  statement  of  facts  given  above  represents  the 
view  of  the  evidence  taken  by  the  majority  of  their  Lordships  in 
this  House.  Butt  J.  pronounced  against  the  plaintiffa'*  claim 
and  dismissed  the  action,  being  of  opinion  that  Johns  had  no 
authority  to  bind  the  defendants  by  what  he  was  alleged  to  have 
said  and  done ;  that  he  did  not  make  the  representations  above 
stated,  but  that  if  he  did  there  was  contributory  negligence  in 
the  captain  of  the  Apollo.  The  Court  of  Appeal  (Fry  and 
Lopes  L.JJ.,  Lord  Esher  M.B.  dissenting)  afiBrmed  that  de- 
cision on  the  ground  that  what  took  place  between  the  persons 
representing  the  ship  and  the  persons  representing  the  harbour 
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H.  L.  (E.)    was  a  mere  license  to  use  the  lock  at  the  risk  of  the  captain 
1891        of  the  ship  for  an  abnormal  and  extraordinary  purpose. 


OWHEBS  OF 

"Apollo''       The  appeal  was  twice  argued;  first  on  the  27th  and  29th  of 

PoBT  Talbot  January  1891  before  Lords  Herschell,  Bramwell,  Macnaghten, 

^^^-    and  Morris,  by  Sir  H.  James  Q.C.  and  Oordl  Barnes  Q.C.  (SynnoU 

^  Thb  ^^    ^ith  them)  for  the  appellants,  and  Sir  JR.  Webster  A.G.  and 

Bucknill  Q.C.  (C  C.  Macrae  with  them)  for  the  respondents; 

secondly  on  the  23rd  of  June  before  Lord  Halsbury  L.C.  and 
Lords  Watson,  Bramwell,  Herschell,  Macnaghten,  and  Morris 
by  one  counsel  of  a  side. 

June  23.    Sir  H.  James  Q.G.  {Oordl  Barnes  Q.C.  and  Synnott 
with  him),  for  the  appellants : — 

The  true  facts  are  that  Johns  was  acting  as  and  had  all  the 
powers  and  authority  of  the  harbour-master :  that  he  suggested 
or  permitted — it  matters  not  which — that  the  Apollo  being  dis- 
abled should  be  grounded  in  the  lock  in  order  that  the  damage 
•  might  be  examined  and  repaired ;  that  Johns  represented  to  the 
captain  of  the  Apollo  that  the  bottom  of  the  lock  was  level  and 
fit  for  her  to  ground  on ;  that  Johns  knew  or  ought  to  have  known 
that  the  sill  existed  and  that  it  was  therefore  not  safe  for  a  vessel 
of  the  length  of  the  Apollo  and  so  loaded  to  ground  there ;  and  that 
the  captain  of  the  ship  was  not  guilty  of  contributory  negligence. 
It  follows  that  the  owners  of  the  dock  are  responsible  for  the 
acts  of  their  servant,  acting  as  he  was  within  the  scope  of  his 
authority.  Here  is  a  ship  using  the  dock  and  paying  tolls ;  a 
disaster  happens  which  makes  it  necessary  for  the  ship  to  be 
grounded ;  if  she  had  gone  out  of  the  harbour  she  would  have 
been  helpless.  Neither  could  she  remain  in  the  dock  to  be  an 
obstruction  to  other  vessels.  Under  such  circumstances  and 
there  being  no  dry  dock  it  is  not  an  abnormal  or  extraordinary 
use  of  the  dock  to  permit  the  vessel  to  ground  in  the  lock  for 
the  purpose  of  examination  and  repair.  By  the  statutes  regu- 
lating the  dock  the  harbour-master  has  power  to  place  or  direct 
a  vessel  to  go  where  he  thinks  proper,  and  penalties  are  im- 
posed on  vessels  who  disobey  the  harbour-master's  directions  and 
who  obstruct  or  improperly  use  the  dock.    The  captain  of  the 
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ApoUo  clearly  could  not  have  grounded  in  the  lock — or  put  his    H.  L.  (E.) 
vessel   anywhere — ^without  the   harbour-master's  direction.     A       I89i 
harbour-master  makes  his  owners  responsible  for  his  acts  under    owners  of 
circumstances  of  this  character ;  see  the  BJumna  (1).    The  cap-    "^^" 
tain  of  the  Apollo  was  not  a  bare  licensee. — for  he  paid  tolls  Pobt  Talbot 

^  OOMFANT. 

for  the  use  of  the  dock.    But  if  he  had  been  the  defendants       

would  not  be  exempt ;  for  the  representations  made  by  Johns  as    «  afouo/' 

to  the  safety  of  the  lock  amounted  to  an  inyitation  to  enter       

what  was  really  a  trap :  see  Indermaur  v.  Barnes  (2) ;  and  OaiUret 
y.  Egerton,  per  Willes  J.  (3).  To  put  an  analogous  case,  if  an 
intending  purchaser  in  a  shop  takes  a  seat  which  is  offered  him, 
and  the  seat  breaks  and  lets  him  fall  to  the  ground  he  has  a  right 
of  action  in  respect  of  the  injury.  The  representations  made  by 
Johns  were  an  undertaking  that  there  was  no  hidden  danger: 
and  there  is  a  case  against  the  defendants  both  on  the  ground  of 
negligence  and  on  the  breach  of  a  contract  that  the  lock  was 
reasonably  safe.  The  plaintiffs'  case  is  much  strengthened  by 
the  fact  that  other  vessels  on  previous  occasions  had  grounded 
in  the  lock  for  similar  purposes.  It  is  obviously  necessary 
that  vessels  should  occasionally  ground  somewhere  in  the  dock. 
Where  they  are  to  ground  it  is  for  the  harbour-master  to  decide. 
Knowing  what  he  knows — or  ought  to  know — ^as  to  the  con- 
dition of  the  harbour,  and  having  the  powers  he  has  he  is  under 
an  obligation  to  take  due  care,  and  not  to  allow  a  vessel  to  go 
where  it  is  not  safe. 

Sip  JR.  Webster  A.G.  {BuoTcmU  Q.C.  and  0.  C.  Macrae  with  him) 
for  the  respondents : — 

The  view  taken  by  Butt  J.  of  the  facts  was  the  correct  one ; 
but  assuming  that  they  were  as  contended  for  by  the  plaintiffs 
there  was  no  liability  on  the  defendants.  The  Apollo  went  into 
the  lock  without  paying  any  extra  dues,  or  anything  more  than 
what  every  ship  paid  for  entering  the  harbour.  It  was  no  benefit 
to  the  owners  of  the  harbour  to  allow  the  Apollo  to  ground  in  the 
lock.    It  was  a  mere  permission,  granted  without  fee  or  reward, 

(1)  10  P.  D.  24, 131.  (2)  Law  Rep.  2  C.  P.  311. 

(3)  Law  Rep.  2  C.  P.  371,  374. 
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H.  L.  (E.)   and  the  captain  of  the  ship  was  a  bare  licensee.     There  is  no 

1891        ground  for  asserting  that  Johns  made  any  representations  which 

OwNEBsoF   lie  knew  to  be  false;   and  in  the  absence  of  fraud  or  wilful 

"Apollo"    ijjj^jjy  there  is  no  evidence  of  any  breach  of  duty  on  the  part 

PoBT  Talbot  of  the  harbour-master  or  his  employers.    All  that  Johns  did 

was  to  permit ;  he  made  no  warranty ;  he  had  no  authority  to 

••Apollo.**  DMit©  auy  warranty,  or  contract  or  representation  as  to  the  use 
^"  of  the  lock.  His  power  to  place  and  direct  vessels  where  to 
go  is  limited  by  statute,  and  is  for  the  purpose  of  regulating 
the  traffic  of  the  docks.  The  section  which  gives  him  those 
powers  did  not  contemplate  and  does  not  cover  such  a  case  as 
the  present,  which  was  an  abnormal  and  extraordinary  use  of 
the  lock.  The  lock  was  a  place  of  passage,  not  a  place  for  a 
vessel  to  ground  or  remain  in.  The  Apollo  had  loaded  and  was 
going  out  of  the  harbour ;  there  was  not  that  mutual  interest 
between  the  harbour  and  the  ship  which  would  give  the  harbour- 
master the  authority  contended  for  on  the  other  side.  This 
harbour  is  not  intended  for  the  beaching  of  disabled  vessels; 
it  is  for  vessels  to  come  in  afloat,  remain  for  loading  or  unload- 
ing and  go  out  afloat.  A  mere  license  to  use  premises  implies 
no  duty  on  the  owner  to  keep  them  in  a  safe  condition :  see 
OatUret  v.  Egerton  (1)  ;  Ivay  v.  Hedges  (2) ;  SvlUvan  v.  Waters  (3) ; 
Southcote  V.  Stanley  (4) ;  Bolch  v.  Smith  (5) ;  Wilkinson  v.  Fair- 
Tie  (6) ;  Chapman  v.  BothweO,  (7) ;  Seven  on  Negligence,  pp. 
1097-1110,  where  the  cases  are  collected  and  discussed.  The 
Bhosina  (8)  does  not  touch  the  present  case.  There  the  vessel  was 
using  the  harbour  in  the  way  usual  and  proper  to  that  harbour, 
and  the  harbour-master,  in  exercising  the  powers  conferred  on 
him  by  the  Harbours,  Docks,  and  Piers  Clauses  Act  1847,  was 
directing  the  vessel  where  to  ground  and  was  negligent  in  fact 

Sir  JET.  James  Q.C.  replied. 

The  House  took  time  for  consideration. 

(1)  Law  Rep.  2  C.  P.  371.  (5)  7  H.  &  K.  736. 

(2)  9  Q.  B.  D.  80.  (6)  1  H.  &  C.  633. 

(3)  14  Ir.  C.  L.  Rep.  460.  I  (7)  E.  B.  &  E.  168. 

(4)  1  H.  &  N.  247.  (8)  10  P.  D.  24,  131. 
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July  23.    LoBD  Halsbuby  L.C.  : —  H.  L.  (E.) 

My  Loidsy  in  this  case  the  owners  of  the  Apollo  screw  steam-       I89i 
ship  sued  the  Port  Talbot  Company  for  injury  to  their  vessel   OwmeBs  or 
while  in  the  dock,  of  which  the  defendants  are  the  owners.    The         ^ 
vessel  was  injured  by  resting  on  an  old  sill  that  lay  across  the  ^^^J^^ 

middle  of  the  lock,  and  projected  above  the  level  of  the  bottom        

of  the  lock  for  some  fifteen  or  eighteen  inches.     When  the    <<apqliio." 
water  was  withdrawn,  and  the  vessel,  which  was  loaded  with        ""^ 
400  tons,  allowed  to  rest  on  this  projection,  such  peurts  of  her  as 
were  not  supported  entirely  sank,  and  the  vessel  was  seriously 
injured.    With  respect  to  the  amount  of  the  damages,  which 
were  very  considerable,  no  question  arises  here. 

The  ship  had  gone  into  the  dock  under  eircumstances  as  to 
which  I  will  say  a  word  presently,  and  had  paid  or  was  to  pay  for 
proper  dock  accommodation,  and  was  subject  to  the  orders  and 
supervision  of  the  dock  authorities.  While  in  the  dock  her 
screw  was  fouled  in  some  way  not  material  to  inquire  into,  and  it 
became  necessary  for  the  purpose  of  her  prosecuting  her  voyage 
that  a  rope  which  had  entangled  her  screw  should  be  removed. 
Ineffectual  endeavours  were  made  to  accomplish  this  object  by  a 
diver ;  but  ultimately  the  vessel  was  placed  in  the  lock  with  the 
object  of  allowing  her  to  rest  upon  the  bottom  of  the  lock  and  so 
enabling  workmen  to  get  at  her  screw  and  disentangle  it. 

The  question  is,  who  was  responsible,  if  any  one,  for  the 
injuries  which  undoubtedly  took  place  by  the  vessel  being  placed 
in  the  lock  and  the  water  being  withdrawn  as  I  have  described. 

As  a  matter  of  fact,  I  think  there  can  be  no  doubt  that  the 
vessel  was  placed  there  by  ^the  authority  of  a  person  named 
Johns.  Neither  can  I  doubt  that  Johns  assured  the  captain  of 
the  ApoUo  that  it  was  a  safe  operation.  Unsatisfactory  as  is  the 
mode  in  which  Johns  gives  his  evidence,  yet  it  seems  to  me  that 
his  own  admission  of  what  he  stated  to  the  captain  of  the 
Apcilo  shews  that  he  did  give,  and  intended  to  give,  an  assurance 
to  the  captain  of  the  Apollo  that  the  operation  might  be  safely 
performed.  Johns  admits  (Question  606)  that  the  captain  came 
ashore  and  asked  him  ''  what  sort  of  a  bottom  it  was,"  that  in 
reply  he  told  him  '^  it  was  stone  and  brick  he  had  to  lay  on." 
The  captain  asked  him  whether  it  was  level,  and  he  told  him  '^  it 
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H.  L.  (E.)    was  level  from  gate  to  gate  as  far  as  he  knew."    And  then  he 

1891       adds  the  words  that  "he  had  never  seen  the  bottom." 
OwNEBfiOF       That  the  captain  asked  the  question  with  reference  to  the 
**AroLLo"    ley^i  Qf  tjjQ  bottom  of  the  lock,  and  that  Johns  answered  it  in 
Poet  Talbot  some  words  which  conveyed  the  assurance  that  it  was  so  level 

CoMPAinr 

*    that  the  vessel  could  safely  rest  upon  it,  I  cannot  entertain  a 

<' Apollo."    doubt,  since  the  object  of  the  captain  in  asking  is  clear  enough; 

^ixlMHlisbury.  ^^  astiug  it  that  was  plainly  implied,  and  that  the  answer  was 

J^        something  that  implied  safety  is  all  but  proved  by  the  feet  of 

the   placing  of  the  vessel  in  the  lock  for  the  purpose  of  the 

operation,  by  the  assent  and  under  the  direction  of  both  the 

captain  and  Johns. 

I  will  deal  presently  with  the  question  of  what  assurance  was 
conveyed  to  the  captain  by  the  words  used,  but  that  they  con- 
veyed, and  were  intended  to  convey,  an  assurance  that  the  cap- 
tain might  safely  permit  his  vessel  to  be  placed  in  the  lock  for 
the  purpose  of  being  grounded  I  cannot  entertain  a  doubt. 

The  question  of  course  remains,  what  was  the  extent  of  Johns' 
authority,  whether  he  was  a  mere  lockman  or  a  person  having 
authority  over  the  dock?  And  the  more  important  question 
still,  whether,  assuming  him  to  be  harbour-master,  and  invested 
with  the  ordinary  authority  of  a  harbour-master,  the  act  done  by 
him,  or  permitted  to  be  done  by  him,  was  one  which  would  bind 
the  company  of  which  he  was  the  servant. 

My  Lords,  with  the  former  of  these  questions  we  have  not  now 
to  deal.  It  is  admitted  that  Johns  was  acting  in  Fitzmaurice's 
(the  actufld  harbour-master's)  place,  and  that  his  acts  may  be 
treated  as  the  acts  of  Fitzmaurice.  But  it  is  contended  that 
even  if  Fitzmaurice  had  given  the  orders  or  permission  which 
were  given,  the  company  would  not  be  liable  because  the  thing 
done  or  permitted  to  be  done  was,  in  the  language  of  the  Lords 
Justices,  abnormal  and  extraordinary,  and  beyond  the  scope  of 
Fitzmaurice's  authority  to  permit. 

My  Lords,  in  dealing  with  that  question,  it  is  important  to 
consider  what  is  the  nature  of  a  dock  undertaking,  and  what 
things  may  be  reasonably  expected  to  be  done  in  a  dock  the 
business  of  which  consists  in  receiving  vessels  for  hire,  and 
providing  therein  all  ordinary  dock  accommodation. 
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I  cannot  think  that  it  is  an  unusual  or  extraordinary  operation    H.  L.  (E.) 
that  a  vessel  should  be  grounded.    In  this  particular  case  it  was       I89i 
the  fouling  of  the  screw,  necessitating  inyestigation  and  repair    qwk^  of 
below  the  level  of  the  water;  but  there  are  many  things  which    "Apollo" 
may  require  a  vessel  to  be  grounded,  and  which,  I  should  think,  Port  Talbot 

must  be  in  the  contemplation  of  everybody  dealing  with  vessels.       

An  injury  may  not  uncommonly  take  place  below  the  level  of   «ap(^." 
the  water  of  a  kind  that  may  necessitate  the  vessel  being  LorflSalbury, 
grounded.    One  of  the  instances  given  by  Mr.  Fitzmaurice,  the        ^^' 
harbour-master,  himself  is  that  vessels  may  want  to  caulk  their 
stemposts.    For  such  purposes  it  was  not  unusual  in  this  par- 
ticular dock  sometimes  to  use  the  hard  in  the  river,  and  some- 
times the  lock  in  question.    But,  speaking  generally,  I  should 
think  that  in  the  nature  of  such  a  construction  as  a  dock,  and 
the  use  to  which  it  is  ordinarily  put,  there  would  be  involved 
the  ordinary  accommodation,  if  it  could  be  safely  got,  of  allowing 
vessels  to  ground  for  the  purpose  of  undergoing  repair. 

Now,  that  Johns  at  least  permitted  this  to  be  done,  and  in 
respect  of  this  particular  place,  there  can  be  no  doubt,  and  a 
dock  company,  I  think,  must  be  taken  to  hold  out  their  harbour- 
master, or  the  person  who  fills  that  character  for  the  moment,  as 
possessing  sufficient  authority  to  inform  ships  where  they  may 
safely  ground. 

Apart  therefore  from  the  controversy  who  first  suggested  this 
operation,  and  confining  myself  to  the  admitted  fact  that  this 
thing  was  done  by  permission  of  Johns  with  such  assurances  ot 
its  being  safe  as  induced  the  captain  to  act  upon  them,  I  am  oi 
opinion  that  the  company  would  be  responsible  for  the  harbour- 
master's act  and  representations. 

I  quote  Jervis  C.J.  in  Oiks  v.  Taff  Vale  Bailway  Company  (1) : 
**  I  am  of  opinion  that  it  is  the  duty  of  the  company,  carrying 
on  a  business,  to  leave  upon  the  spot  some  one  with  authority  to 
deal  on  behalf  of  the  company  with  all  cases  arising  in  the 
course  of  their  traffic  as  the  exigency  of  the  case  may  demand." 
In  that  case  the  Chief  Justice  was  dealing  with  a  railway  com- 
pany and  with  the  question  whether  planting  quicks  and  giving 
directions  in  respect  of  them  was  an  act  within  the  authority  of 
(1)  2  E.  &  B.  at  p.  829. 
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H.  L.  (R)    the  general  superintendent  of  the  line,  and  it  was  agreed  that 

1891       the  company  was  a  railway  company  for  caxrjmg  goods  and  not 

O^nsMBs  OF   A  market  gardening  company  for  the  purpose  of  planting  ^'  quicks." 

"Apollo"    g^j.  ^j^^  reply  was  given  in  the  words  which  I  have  quoted,  and 

Port  Talbot  which  I  certainly  adopt.    The  Chief  Justice  continues :  "  I  think 

OoMPAxnr 

'    he  had  authority,  in  the  exigency  of  the  trafiBc,  to  keep  the 

."Apollo."  quicks  in  the  mode  in  which  they  were  kept,  and  that  conse- 
quently they  were  in  the  custody  of  the  company  in  the  course 
of  their  ordinary  business." 

So  here,  I  think  the  grounding  of  the  vessel  in  a  place  which 
it  may  be  quite  true  was  not  in  the  original  construction  of  the 
docks  intended  as  a  dry  dock,  but  would,  looking  to  the  assnr- 
ance  from  the  person  left  in  charge  of  the  business  of  the  dock 
company,  be  fit  and  appropriate  for  the  purpose,  would  be  an 
act  which  to  my  mind  is  neither  abnormal  nor  extraordinary,  if 
by  those  words  it  is  intended  to  convey  something  outside  any- 
thing  that  could  be  ordinarily  and  reasonably  contemplated  as 
part  of  the  business  which  the  dock  company  were  carrying  on. 

Something  has  been  argued  with  respect  to  the  particular 
language  in  which  Johns  conveyed  the  assurance  of  security ;  and 
in  order  to  appreciate  this  it  becomes  necessary  to  add  a  word  or 
two  upon  the  construction  of  the  lock.  It  had  originally  been 
shorter.  The  process  of  lengthening  it  had  left  the  sill  already 
described  across  the  middle  of  the  lock. 

It  is  almost  inconceivable  that  any  one  who  knew  of  such  an 
inequality  at  the  bottom  of  the  lock  could  have  permitted  such  an 
operation  to  be  performed  without  seeing  the  danger  to  which  he 
exposed  a  heavily  loaded  vessel  by  allowing  her  to  ground  there. 
Johns  suggests  that  he  did  not  know  of  the  obstruction.  Bat, 
singularly  enough,  Butt  J.,  while  actually  finding  contributory 
negligence  in  the  captain  for  not  knowing  or  inferring  that 
such  an  obstruction  might  be  there,  accepts  the  explanation  of 
Johns,  that  he  did  not  know  of  the  obstruction  in  question. 
Johns  had  been  there  three  years,  and  I  am  certainly  not 
disposed  myself  to  accept  the  statement  that  he  did  not 
know  what  was  the  nature  of  the  bottom.  But  to  my  mind  it 
it  is  immaterial  whether  he  did  or  did  not.  He,  as  acting 
harbour-master,  was  there  for  the  express  purpose  of  giving 
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directions  to  vessels  how  and  where  they  should  dispose  them-    H.  L.  (E.) 
selves  in  the  dock  of  which  he  was  harbonr-master.    And  I       I89i 
think  that  the  captain  of  the  vessel  might  well  be  justified  in    Owners  of 
accepting  Johns'  statement  as  to  the  nature  and  construction  of   "-^1^" 
the  lock.     Whether  as  a  fact  Johns  knew  it  or  not  it  is  not  ^5?^  Talbot 

GOHPAHY. 

denied  (indeed  Johns  himself  proves  it)  that  he  told  the  captain       

The 

that  the  bottom  was  stone  and  brick  to  lie  on ;  he  uses  words    «  afollo." 
I  have  already  quoted.    And  he  was  asked  if  it  was  level,  and  Lofdlwlbnry. 
he  told  the  captain  *'  it  was  level  from  gate  to  gate  as  far  as  he        t^ 
knew.*' 

My  Lords,  I  do  not  believe  the  words  of  qualification  ^'  as  far 
as  I  know "  could  have  passed.  The  language  Johns  admits 
himself  to  have  used  was  such  as  presumed  a  knowledge  of  the 
nature  of  the  bottom,  and  if  there  was  any  qualification  which 
could  reasonably  have  led  the  captain  to  suppose  that  the 
harbour-master  did  not  know  the  nature  of  the  bottom  upon 
which  he  was  about  to  place  the  ship,  I  do  not  believe  he  would 
have  permitted  it  to  be  done. 

As  I  have  said,  I  think  it  is  immaterial  whether  Johns  knew 
the  condition  of  the  bottom  or  not,  because  I  believe,  however 
conveyed,  he  did  intend  to  convey,  and  did  convey,  an  assurance 
of  its  security.  Of  course,  I  do  not  mean  to  deny  that  if 
instead  of  what  I  believe  Johns  did  say,  he  had  said  something 
to  the  effect,  '^  You  may  try  the  experiment  if  you  like,  but  I 
personally  do  not  know  what  the  bottom  of  the  lock  is ;  it  may 
be  even  or  uneven  for  aught  I  know  to  the  contrary  " — I  do 
not  deny  that  if  this,  or  anything  like  this,  had  been  the  effect 
of  the  conversation,  the  captain  would  have  tried  the  experiment 
at  his  own  risk. 

The  question  of  contributory  negligence  was  faintly  suggested ; 
but  in  fact  it  is  disposed  of  by  what  I  have  already  said,  even 
if  insisted  on,  since  whatever  presumption  might  have  arisen 
from  seeing  the  intermediate  lock  gates  (if  the  captain  had  seen 
them,  which,  as  a  matter  of  tBLOtf  he  did  not)  would  be  entirely 
displaced  by  the  assurance  of  the  harbour-master,  if  it  was 
given,  as  I  believe  it  was,  that  the  bottom  of  the  lock  was 
**  level  from  end  to  end."  For  I  entirely  reject  the  explanation 
of  what  the  harbour-master  says  was  in  his  own  mind,  that  he 
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u.  L.  (E.)    referred  to  the  interior  gates,  when  he  said  **  from  gate  to  gate/' 

1891        in  reply  to  a  question  which,  so  far  as  it  was  important  and 

O^Nims  OF   relevant  to  the  inquiry,  he  must  have  understood  referred  to 

"Apollo"    ^he  safety  of  the  bottom  from  one  end  of  the  lock  to  the 

Port  Talbot  other« 

'        I  have  for  convenience  of  statement  described  Johns  as  the 

"A^io."  harbour-master.  I  have  done  so  for  one  reason,  because  it  has 
LordftaLni  "^^^^  admitted  in  the  argument  he  was  doing  what  Fitzmaarice 
^•^'  would  have  done  had  Eitzmaurice  himself  been  in  health  to 
perform  his  ordinary  duties,  and  therefore,  as  between  the 
company  and  the  person  applying  for  directions,  he  was  the 
person  held  out  by  the  company  as  the  proper  person  to  give 
directions.  The  question,  it  must  be  remembered,  is  not 
whether  he  was  the  regularly  appointed  harbour-master  or  not 
As  a  matter  of  fact,  I  find  he  was  performing  the  duties  which 
he  did  perform  by  the  authority  of  the  company,  and  those 
duties  were  of  such  a  character  as  to  my  mind  to  make  the 
company  responsible  for  the  negligent  performance  of  the 
particular  duty  which  is  here  in  question. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  ought  to  be  reversed,  and  that  the  appeUants 
(the  plaintiffs  in  the  action)  are  entitled  to  judgment  and  to  the 
costs  both  here  and  in  the  Courts  below. 

Lord  Watson  : — 

My  Lords,  I  also  am  of  opinion  that  in  permitting  and  super- 
intending the  use  of  the  entrance  lock  by  the  ApoUo  for  the  par- 
pose  of  clearing  her  screw,  Captain  Johns  was  within  the  scope 
of  his  authority  as  acting  harbour-master,  and  that  the  respondents 
are  therefore  answerable  for  his  negligence.  In  coming  to  that 
conclusion  I  have  been  influenced  by  considerations  which  are 
fully  explained  in  the  opinions  of  the  Lord  Chancellor  and  my 
noble  and  learned  friend  on  my  left  (Lord  Herschell),  which  I 
have  had  the  advantage  of  perusing.  In  these  circumstances  I 
do  not  think  it  necessary  to  occupy  your  Lordships'  time,  and 
have  simply  to  express  my  concurrence  in  the  judgment  pro- 
posed, and  in  the  reasons  which  my  noble  and  learned  friends 
have  assigned  for  it. 
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LoBD  Bbamwell  : —  H.  L.  (B.) 

My  Lords,  in  this  case  I  find  that  Johns  had  the  power  of       i^ 

harboar-master  at  the  time  the  Apollo  was  in  the  dock,  and  that    Ownbbs  of 

^  "Apollo." 

he  had  power  to  permit  her  to  enter  the  lock  as  she  did  for  the         «. 

purpose  for  which  she  did.  I  do  not  think  any  one  doubts  that  ^ofiarY^ 
Fitzmaurice  could  have  given  that  permission,  and  I  find  that  "^ 
Johns  had  his  power  at  the  time.  That  he  had  no  power  to  make  ''Apollo.*' 
a  contract  making  the  company  responsible  for  the  fitness  of  the 
lock  for  a  vessel  to  ground.  That  he  did  not  do  so,  but  only 
licensed  the  use  of  it  tale  quale.  That  he  did  not  order  the 
Apollo  to  go  there,  as  Lord  Esher  says.  That  she  was  not  in  dis- 
tress within  the  meaning  of  the  statute.  That  the  lock  was, 
indeed,  within  the  area  of  the  Act  of  Parliament,  and  part  of  the 
dock.  But  that  the  Apollo  had  no  right  to  go  there  for  the  pur- 
pose for  which  she  did ;  that  purpose  was  abnormal  and  extra- 
ordinary.  She  was  not  ordered  or  directed  to  do  so,  and  did  not 
in  so  doing  obey  orders  of  officers ;  nor  do  I  believe  that  Johns 
did  more  than  say  he  thought  the  lock  was  safe.  What  he  said 
may  have  amounted  to  an  assurance,  but  not  to  a  warranty,  that 
the  lock  was  safe.  If  it  did,  he  had  no  authority  to  give  it  The 
circumstances  did  not  make  it  necessary  she  should  do  what  she 
did.  She  might  have  been  towed  outside  and  lain  on  the  mud. 
This  was  at  one  time  contemplated  ;  but  Johns,  unfortunately  for 
the  defendants,  for  no  profit  to  them  or  him,  suggested  out  of 
goodwill  it  would  be  better  for  the  Apollo  and  the  owners  that 
she  should  go  into  the  lock.  I  entirely  agree  with  Fry  L.  J.  It 
is  manifest  from  the  evidence  of  Jenkins  that  it  was  a  license. 
If  only  that  with  an  assurance  that  the  lock  was  safe,  on  what 
principle  are  the  defendants  liable  ?  Supposing  that  she  went 
into  the  lock,  as  part  of  the  treatment  she  was  entitled  to,  no 
doubt  the  defendants  are  liable,  for  they  were  bound  to  have 
every  place  to  which  a  ship  had  a  right  to  go  in  a  fit  condition 
to  receive  her  when  ordered  there.  So  that  whether  Johns  was 
negligent  or  whether  the  ApoWa  captain  was  negligent  or  not, 
the  defendants  would  be  liable  in  that  case. 

If  it  is  taken  that  Johns  contracted  for  the  fitness  of  the  lock, 
then  there  are  two  objections.  First,  he  had  no  authority  to  do 
so,  and,  next,  there  was  no  consideration  for  his  so  doing.     I 
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H.  L.  (E.)    agree  with  what  was  said  by  Jervis  C.J.  as  quoted  by  the  Lord 

1891        Chancellor ;  but  it  would  be  as  well  also  to  look  at  what  was  said 

OwMBBs  OF   i^  that  case  by  Parke  B.  and  Maule  J.  (1). 

"Apollo"        Jj^  g^^j^  ^  ^^^^  ^  ^j^  j^  jg  impossible  that  the  word  "negli- 

PoBT  Talbot  gence  *'  should  not  appear.    Now  I  think  Johns  was  negligent. 

'    That  he  believed  that  the  vessel  might  safely  ground  in  the  lock 

mafollo."    I  f^l  s^^-    Why  should  he  have  let  her  in  if  he  doubted  it? 
[Lofd^ii^wen.  Other  vessels  had  done  the  same  thing  safely ;  but  he  ought  to 
""^        have  made  sure  and  seen  if  there  was  a  sill,  and  told  the  captain 
of  any  ship,  and  let  him  decide  whether  he  would  use  the  lock. 
I  am  satisfied  he  did  not  wilfully  put  the  ApoUo  in  danger.    He 
was  negligent.    But  what  then?     No  one  can  complain  of 
negligence  unless  there  was  a  duty  to  him  of  care.    Was  there 
any  to  the  owners  of  the  Apollo  ?    I  say  no.    The  question  is  the 
same  as  that  I  have  discussed.  Johns  had  no  authority  to  under- 
take any  duty  of  care,  nor  to  undertake  that  the  lock  was  safe. 
I  do  not  believe  he  did  so  undertake. 
The  judgment  should  be  affirmed^  in  my  opinion. 

LoBD  Hbesohbll": — 

My  Lords,  the  ApoUo,  a  vessel  of  the  appellants^  left  Swansea 
on  the  23rd  of  December  for  Port  Talbot,  laden  with  about 
260  tons  of  cargo.  She  passed  through  the  lock  which  forms 
the  entrance  to  Port  Talbot  Dock  during  the  night,  and  whilst 
proceeding  across  the  dock  to  a  loading  berth  her  propeller  got 
foul  of  a  rope  so  that  the  Glhaft  was  jammed,  and  the  engines 
could  not  be  worked.  She  was  hauled  into  a  loading  berth  and 
there  took  in  140  more  tons  of  cargo.  The  vessel  being  thns 
disabled,  it  became  necessary  for  steps  to  be  taken  to  clear  the 
propeller.  Accordingly,  on  the  morning  of  the  25th  of  Decem- 
ber, the  vessel,  with  the  assent  of  the  acting  harbour*master  (I 
will  presently  discuss  whether  that  consent  is  to  be  regarded  as 
a  mere  license  or  otherwise),  entered  the  lock  which  served  as 
the  entrance  to  the  dock  in  order  that  the  water  might  be  drawn 
off  and  access  thus  obtained  to  the  propeller.  After  the  vessel 
had  taken  the  ground  in  the  lock,  and  some  feet  of  water  had 
been  drawn  off,  a  cracking  noise  was  heard,  and  it  was  afterwards 
(]}  2  E.  &  B.  at  pp.  831,  833. 
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ionnd  that  her  keel  was  broken  and  her  bottom  badly  strained.    H.  L.  (£X) 
It  appeared  that  some  years  ago  the  lock,  which  had  been  origin*-        1891 
ally  only  150  feet  long,  was  lengthened  to  800  feet.    The  gates,   Ownxbs  of 
iithich  at  that  time  formed  one  end  of  the  look,  were  put  back  to    ''^^^^" 
the  wall  on  either  side ;  but  the  sill  against  which  the  gates  had  ^^^  Talbot 

•closed  was  left  lying  across  the  middle  of  the  lock,  projecting       

some  sixteen  or  eighteen  inches  above  the  level  of  the  bottom,  ^ai^io.** 
It  was  owing  to  this  circumstance  that  the  disaster  occurred, 
the  vessel  not  being  supported  along  her  entire  length  upon  an 
even  bottom.  The  question  is  whether  the  defendants,  who  are 
owners  of  the  dock,  are  liable  for  the  damage  which  the  ApoUo 
thus  sustained. 

At  the  trial  it  was  strongly  contended  on  behalf  of  the 
respondents  that  the  person  whom  I  have  called  the  acting 
harbour-master  was  not  discharging  any  such  functions,  that  he 
^was  merely  the  lockman  authorized  to  pass  vessels  in  and  out  of 
the  dock ;  and  this  view  appears  to  have  been  adopted  by  the 
learned  Judge  who  tried  the  action.  At  your  Lordships'  Bar 
this  contention  was  abandoned,  and  it  was  admitted  that  he  was 
the  acting  harbour-master,  and  that  the  respondents  were  as 
much  responsible  for  his  acts  as  if  they  had  been  those  of  the 
harbour-master  himself,  who  was  at  that  time  confined  to  bed  by 
illness.  I  shall,  therefore,  hereafter  refer  to  Johns,  the  acting 
•harbour^master,  as  the  harbour-master. 

At  the  trial  the  further  point  was  made  by  the  respondents, 
which  also  found  favour  with  the  learned  Judge,  that  the  master 
of  the  AjpoUo  had  been  guilty  of  negligence  in  taking  the  vessel 
into  the  lock.  I  think  this  point  is  quite  untenable.  The 
negligence  suggested  was  that  the  master  ought  to  have  seen 
that  the  gates  still  existed  at  the  middle  of  the  lock,  and  thus 
should  have  been  led  to  suspect  the  presence  of  the  sill  across 
the  bott(»n.  There  appears  to  me  to  be  no  foundation  for  this 
•contention.  The  master  of  the  Apollo  was  a  stranger  to  the 
locality;  he  had  passed  through  the  lock  during  the  night,  and 
oould  not  have  been  expected  to  notice  the  presence  of  the  gates 
■afterwards.  And,  so  far  from  there  being  anything  to  suggest 
A  doubt  to  his  mind  as  to  the  lock  being  fit  for  the  purpose  for 
which  it  was  used,  the  original  suggestion  for  its  use  had  come 
Vol.  I.  1891.  3  2  M 
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H.  L.  (E.)  from  the  harbonr-master,  who  might  reasonably  be  supposed  to 

1891  be  acquainted  with  its  condition. 
OwsiEBs  OF       Moreoyer^  before  entering  the  lock  the  master  of  the  vessel 

« Apollo"  made  inquiries  of  the  harbour-master  as  to  its  fitness  for  the 

PoBT  Talbot  purpose,  and  received  assurances  which  satisfied  him,  and  with 

—  which  I  think  it  reasonable  that  he  should  have  been  satisfied. 
<«  Apollo."  There  is  some  conflict  of  eyidence  as  to  what  passed  on  this 

Lord  HmheiL  occasiou.    The  master  of  the  ApoUo  states  that  in  reply  to  the 

question  *'  Are  you  sure  that  the  vessel  will  take  no  harm  ?  "  the 

'  harbour-master  said,  '^  I  am  satisfied  of  that ;  there  will  be  no- 

damage  to  the  vessel";  and  in  answer  to  a  further  question, 
"  What  is  the  bottom  of  your  dock  composed  of — sand,  mud,  or 
stones  ?"  replied,  '^The  bottom  of  the  lock  is  all  lined  with  bricks, 
and  is  as  smooth  as  the  back  of  your  hand."  He  adds  that  th& 
harbour-master  mentioned  that  a  vessel  called  the  Gogo  had  been 
there  a  little  time  before  under  similar  circumstances.  Johns 
denied  that  he  used  this  language.  His  version  of  the  conversa- 
tion is  that  the  master,  having  asked  him  what  sort  of  bottom 
there  was  to  lay  on,  he  replied  that  there  was  stone  and  brick  to 
lay  on ;  that  the  master  then  asked  if  it  was  level,  to  which  he 
answered  that  it  was  level  from  gate  to  gate  as  far  as  he  knew, 
that  he  had  never  seen  the  bottom.  He  aqserts  that  by  the 
expression  '*  from  gate  to  gate  "  he  meant  from  the  inner  gate  to 
the  disused  middle  gate,  and  not  the  whole  length  of  the  lock ; 
and  that  he  had  never  seen  the  bottom,  because  when  the  water 
is  drawn  off  some  eighteen  inches  still  remain  over  the  sill ;  bat 
he  admits  that  he  knew  that  there  must  be  either  a  sill  or  a 
chamber  there. 

The  learned  Judge  who  tried  the  action  accepted  Johns' 
version  rather  than  the  master's,  which  he  thought  improbable. 
I  am  unable  to  take  this  view,  and  I  differ  from  the  learned 
Judge  with  the  less.hesitation,  inasmuch  as  that  which  he  accepts 
as  a  true  statement  of  what  passed  does  not  seem  to  me  to  be  at 
all  an  accurate  representation  of  Johns'  evidence.  Taking  Johns' 
own  version,  it  is  clear  that  the  language  he  used  was  calculated 
to  convey  to  the  mind  of  the  master  of  the  Apollo  that  the 
bottom  of^the  lock  was  level  throughout,  from  the  inner  to  the 
outer  gate,  and  the  fact  that,  according  to  him,  he  intended  to 
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limit  his  statement  to  a  part  of  the  lock  satisfies  me  that  as  to    H.  L.  (E.) 
that  portion  he  intended  to  convey  the  impression  that  it  was       1891 
leyeL    Seeing  that  the  suggestion  to  put  the  vessel  into  the   ownbbsof 
lock  came  from  him,  I  do  not  believe  that  he  conveyed,  or   "-^jollo" 
intended  to  convey,  any  doubt  as  to  its  being  fit  for  the  purpose.  Pom  Talbot 

He  perhaps  overlooked  the  length  of  the  vessel,  or  the  fact  that        

she  was  in  part  laden;  but  however  this  may  be,  I  think  he  »«apoS.o.'»» 
gave  the  master  of  the  ApoUo  assurances  which  led  him  as  a  Lo^i^^eii. 
reasonable  man  to  place  his  vessel  where  he  did.  — 

Sat  it  is  said  that  even  supposing  that  the  master  of  the 
Apollo  was  guilty  of  no  want  of  care  in  taking  his  vessel  into  the 
lock,  the  disaster  was  not  due  to  the  negligence  of  the  harbour* 
master,  for  that  there  never  can  be  negligence  unless  there  is 
some  duty  to  exercise  care,  and  that  no  such  duty  was  incumbent 
on  Johns,  with  reference  to  the  vessel  being  grounded  in  the 
lock.  It  was  argued  further  that  even  if  Johns  were  guilty  of 
negligence,  the  acts  complained  of  were  not  done  by  him  in  the 
course  of  his  duty,  or  within  the  scope  of  his  authority,  and 
that  the  respondents  therefore  cannot  be  held  responsible. 

These  are  the  real  questions  in  the  case,  and  that  they  present 
some  difSculty  cannot  be  doubted,  seeing  that  there  was  a 
difference  of  opinion  in  the  Court  of  Appeal,  and  that  your 
Lordships  do  not  all  take  the  same  view.  In  order  to  solve 
them  we  must  consider  the  relative  positions  of  the  master  of 
the  vessel,  the  harbour-master,  and  the  dock  owners,  at  the  time 
of  the  incidents  which  gave  rise  to  this  litigation.  It  is  con- 
tended for  the  respondents  that  in  using  the  lock  the  master  of 
the  vessel  was  a  bare  licensee,  to  whom  neither  the  harbour- 
master nor  the  owners  of  the  dock  owed  any  duty  except  to 
abstain  from  fraud,  or  from  wilfully  causing  his  vessel  injury. 
I  cannot  think  that  this  is  a  true  view  of  the  situation  of  the 
parties.  The  use  of  the  harbour,  which  is  the  property  of  the 
respondents,  is  regulated  by  Act  of  Parliament,  by  which  it  is 
provided  that  it  shall  be  lawful  for  the  harbour-master  to  direct 
any  person  having  command  of  a  vessel  entering  or  being  within 
the  port  or  harbour,  to  moor,  anchor,  and  place  the  same  in  such 
situation  within  the  port  or  harbour  as  the  harbour-master  shall 
direct,  and  in  ease  the  master  of  the  vessel  refuses  or  neglects  to 

a  2M  2 
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H.  L.  (E.)   remove  the  same  when  required  and  to  anchor  and  place  the 

is&k        same  as  the  harbour-master  shall  order,  he  is  rendered  liable  to  a 

Owmsfr  OF   penalty,  and  the  harbour-master  is  empowered  to  cause  the  vessel 

••AjftiAo"    ^  i^  removed  in  such  manner  as  he  shall  deem  to  be  necessary. 

PoKP  Talbot  And  the  owners  of  the  port  or  harbour  are  by  the  Act  authorised 

GOMPANT. 

to  take  certain  tolls  for  its  use.    In  view  of  these  enactments 

•**Ajpollo/'  1^^  ^6  consider  what  was  the  position  of  the  master  of  the 
Loxd^ciiflU,  Apollo.  His  vessel  was  disabled,  and  in  order  to  restore  her  to  a 
""^  working  condition  it  was  necessary  to  get  at  the  propeller.  If 
he  wished  to  beach  his  vessel  for  this  purpose  he  could  only  do 
so  at  a  place  indicated  or  permitted  by  the  harbour-master.  It 
is  said  that  he  was  not  entitled  to  enter  the  lock  for  that  purpose : 
I  agree.  But  it  is  equally  true  that  he  was  not  entitled  to 
occupy  any  particular  part  of  the  respondents'  dock  or  harbour. 
He  could,  as  I  have  said,  occupy  only  such  place  as  the  harbour* 
master  might  direct  or  permit.  But  when  the  harbour-master 
indicates  any  particular  part  of  the  dock  or  harbour  as  a  place 
where  a  vessel  which  for  a  reward  is  using  the  dock  or  harbour 
may  be  grounded  for  the  purpose  of  repairing  damage  or  other- 
wise, I  think  it  is  at  the  least  incumbent  upon  him  to  use  due 
caie  not  to  indicate  a  place  which  cannot  safely  be  used  for  the 
purpose  by  reason  of  some  hidden  condition  of  things  of  which  he 
is  or  ought  to  be  aware,  but  of  which  the  master  of  the  vessel  is, 
without  any  want  of  carOi  ignorant.  If  the  master  of  a  vessel 
which  is  using  the  dock  finds  it  necessary,  o?dng  to  a  mis- 
adventure, to  put  it  on  the  ground,  he  has  I  think  a  right  to  rely 
on  the  judgment  of  the  harbour-master  as  to  what  is  a  proper 
place  in  which  to  perform  such  an  operation.  The  harbour- 
master was  of  course  not  bound  to  permit  the  vessel  to  enter  the 
lock  for  the  purpose.  He  might  undoubtedly  have  refused  his  per- 
mission and  directed  that  the  vessel  should  be  grounded  in  some 
other  part  of  the  dock,  or  perhaps  have  refused  permission  for 
the  vessel  to  take  the  ground  anywhere  within  the  limits  of  his 
jurisdiction.  But  inasmuch  as  he  did  not  adopt  this  course, 
but  expressly  assented  to  the  vessel  being  put  in  the  lock  that  it 
might  cease  to  be  waterbome,  and  indeed  himself  suggested  that 
this  should  be  done,  I  find  myself  unable  to  concur  in  the  view 
that  he  was  under  no  obligation  to  the  vessel  if  the  condition  of 
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ihe  lock  was  snch  that  she  would  be  injured  by  resting  on  the    H.  L.  (E.) 
bottom  of  it ;  the  more  so  as  he  gaye  the  master  of  the  vessel       i89i 
assQxances  which  might  reasonably  lead  him  to  believe  that  the    o,^^  or 
bottom  of  the  lock  was  level  and  a  safe  resting-place  for  the  vessel.    "  ^^^^  " 
I  think  that  the  harbour-mastery  before  assenting  to  the  vessel  Pobt  TikZAor 

being  so  placed  and  giving  that  assurance^  was  bound  to  inform        

himself  of  the  condition  of  the  lock  and  to  ascertain  that  it  was  not  «.  a:^k>." 
such  as  to  cause  damage  to  the  vessel.  I  think  he  knew  or  ought 
to  have  known  of  the  danger,  for  he  admits  that  he  was  aware,  as 
he  could  hardly  fail  to  be,  of  the  existence  of  the  gates,  and  that 
there  must  be  either  a  sill  or  a  cavity,  against  or  by  reason  of 
which  the  gates  could  be  closed.  And  it  was  just  as  likely  to  be 
the  one  as  the  other.  It  appears  to  me  that  if  he  was  under  the 
obligation  I  have  indicated,  or  if  any  care  was  under  the  circum- 
stances due  from  him  to  the  master  of  the  vessel,  he  cannot  escape 
the  charge  of  negligence.  If,  indeed,  he  had  told  the  master 
ihat  he  knew  nothing  of  the  condition  of  the  lock,  that  if  the 
vessel  entered  it  for  the  purpose  of  clearing  the  propeller  she 
must  do  so  at  her  own  risk,  and  that  the  master  must  make  such 
investigation  as  was  necessary  to  satisfy  himself  on  the  point,  the 
case  would  have  worn  a  different  aspect.  But  nothing  of  the 
kind  occurred.  I  entertain  a  strong  conviction  that  had  he  done 
this  the  disaster  would  have  been  avoided. 

It  is  said,  however,  that  even  if  Johns  was  guilty  of  negli- 
gence the  respondents  are  under  no  liability ;  that  to  sanction 
such  a  use  of  the  lock  was  to  permit  an  abnormal  use  of  it,  which 
he  had  no  authority  to  do,  and  which  was  an  act  beyond  the 
scope  of  his  employment.  I  cannot  think  so.  The  lock  had  not 
unJGrequently  been  employed  for  the  same  purpose  before.  It  was 
one  of  the  conveniences  of  the  port  that  a  disabled  vessel  could 
thus  enjoy  some  of  the  advantages  of  a  dry  dock.  For  a  vessel 
of  somewhat  smaller  dimensions  than  the  Apollo,  and  perhaps 
even  for  one  of  her  size,  if  unladen,  the  lock  was  quite  a  suitable 
place  to  take  the  ground  in.  That  an  accident  might  happen 
to  a  vessel  which  should  temporarily  disable  her  and  render  it 
necessary  to  obtain  access  to  a  part  of  her  which  could  not  be 
reached  whilst  she  was  waterbome,  was  one  of  the  ordinary  inci- 
dents of  navigation  which  must  have  been  in  the  contemplation 
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H.  L.  (E.)    of  the  owners  of  the  dock.    And  I  do  not  think  it  can  be  beyond 

1891        the  authority  of  their  harbour-master,  intrusted  as  he  is  with  the 

OwNXBg  OF   statutory  power  to  which  I  have  drawn  attention,  to  permit  the 

<«ArQLLo"    ^g^  Yy^  ^  disabled  vessel  of  such  conveniences  as  the  harbour 

PoBT  Talbot  possesses  for  the  purpose  of  repairing  or  ascertaining  the  extent 

of  the  damage.    I  think  it  must  be  within  the  scope  of  his  autho- 

*<  Apollo."    nty  to  point  out  in  what  part  of  the  harbour  the  vessel  may 

jiocd^miwu.  gi^^uid,  and  the  lock  was  within  the  ambit  of  the  port  and  har- 

""^        hour,  and  just  as  much  a  part  of  it  as  any  other,  and  it  had,  as  I 

have  said,  been  used  on  various  previous  occasions,  extending 

over  a  considerable  period,  for  that  purpose. 

For  these  reasons,  I  think  Johns  was  acting  as  harbour-master, 
and  within  the  scope  of  his  authority  as  such,  on  the  occasion  in 
question,  that  he  was  guilty  of  negligence,  and  that  for  this 
negligence  the  respondents  are  liable* 

My  noble  and  learned  friend  Lord  ^Macnaghten,  who  has  been 
compelled  to  leave  the  House,  desires  me  to  say  that  he  has  read 
this  judgment  and  entirely^  concurs  in  it. 

LoBD  MoBSis : — 

My  Lords,  I  assume  that  Johns  was  acting  as  harbour-master 
in  consequence  of  the  illness  of  Fitzmaurice,  and  that  as  between 
the  defendants  and  persons  using  the  dock  he  is  to  be  considered 
the  harbour-master.  In  that  capacity  he  was  the  person  to  gire 
directions,  and  to  bind  the  defendants  in  all  matters  within  the 
scope  of  his  employment  and  authority ;  consequently,  if  Johns, 
as  harbour-master,  ordered  or  directed  the  captain  of  the  ApcUo 
to  place  his  vessel  in  the  lock  as  the  proper  place  for  her  to 
be  moored  or  placed,  I  would  be  of  opinion  that  the  defendants 
would  be  liable  for  his  negligence,  if  any,  in  so  ordering  or 
directing.  I  consider,  in  concurrence  with  the  learned  Judge 
who  tried  the  case  and  heard  the  witnesses,  that  Johns  did  not 
direct  the  ApoUo  to  be  put  into  the  lock,  but  only  assented  to 
the  request  made  to  him  to  permit  it  to  be  done ;  that,  in  fact 
Johns  granted  as  a  favour  permission  to  use  the  lock  for  the 
purpose  of  letting  out  the  water  from  it,  and  thereby  enabling 
the  captain  to  disentangle  the  rope. 

In  the  port  of  Port  Talbot  there  was  no  dry  or  graving  dock. 
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und  the  use  of  the  lock  for  which  permission  was  given  was  an    H.  L.  (E.) 
^extraordinary  one.     The  normal  use  of  the  lock  was  for  the        1891 
passage  of  vessels,  and  the  use  of  it  as  a  substitute  for  a  dry    ownebs  of 
dock  was  an  extraordinary  and  abnormal  use  of  the  lock.    The      -^^i^** 
<»tptain  of  the  ApoUcl  was  a  mere  licensee  in  the  carrying  out  in  ^^5^  Talbot 

the  lock  of  his  operations  for  disentangling  the  rope.    Johns       

was  not  aware  of  the  sill  in  the  lock ;  he  had  no  authority,  and    «af(^o." 
it  would  be  outside  the  scope  of  his  authority  as  harbour-master    LordM^. 

to  allow  the  use  of  the  lock  with  any  special  liability  affecting       

the  defendants ;  he  did  not  do  so  as  a  matter  of  fact.  In  giving 
license  to  the  captain  to  use  the  lock,  Johns  had  no  duty 
towards  the  captain  upon  which  he  could  make  his  employers 
liable ;  nor  did  he  make  any  contract  on  their  behalf  in  giving 
permission  that  the  lock  might  be  used  as  it  was  used.  The 
captain  in  using  the  lock  did  so  at  his  own  risk ;  it  was  90  part 
of  the  accommodation  to  which  the  ship  was  entitled.  The  case 
is  one  of  licensor  and  licensee ;  the  licensor  has  not  wilfully,  or 
with  knowledge  of  any  danger,  induced  the  licensee  to  incur  it. 
Under  these  circumstances,  I  fail  to  see  how  the  defendants  can 
be  made  liable  for  the  damage  suffered  by  the  ship,  and  I  am  of 
opinion  the  judgment  of  the.  Court  of  Appeal  should  be  affirmed. 

Decree  of  the  Admiralty  Division  and  order  of  the 
Court  of  Appeal  reversed,  and  Judgment  entered 
for  the  plavntiffs  Idow^  with  costs  here  and  below  ; 
cause  remitted  to  the  Admiralty  Division. 

Lords'  Journals,  23  July  1891. 

Solicitors  for  appellants :  Bowdiffes,   Bawle  &   Co.  for  Silly 
Dickinson  &  Co.,  Liverpool. 
Solicitors  for  respondents :  Maples,  Teesddle  (t  Co. 
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H,L.(B.)  H.  METEE  &  CO.  LIMITED Appellants; 

v^v^  AND 

Juiydo.     JULES  DECKOIX,  VEKLET  ET  CIK       .     Respondents. 

BiU  of  Exchange — Negotiable  Instrument  —  Aooe^tancej  whether  quaUfied — 
Words  prohibiting  Transfer — Acceptance  "  in  favour  of  Drawer  only  "— • 
BUh  of  Exchange  Act,  1882  (45  <fc  46  Vict,  c,  61),  ss.  8, 19,  36. 

If  the  acceptor  of  a  bill  of  exclumge  desires  to  qualify  his  acceptance,  he^ 
miist  do  so  on  the  face  of  the  bill  in  dear  and  unequiTocal  terms,  and  so 
that  an  J  person  taking  the  bill  could  not  if  he  acted  reasonably  fail  to 
understand  that  it  was  accepted  subject  to  an  expressed  qualification. 

A  bill  of  exchange  was  drawn  by  L.  Delobbel  Flipo  payable  "  to  order 
Mr*  L.  Delobbel  Flipo."  The  drawees  stamped  in  printed  letters  across 
the  face  of  the  bill  the  words  ''Accepted  payable  at  Alliance  Bank  London 
for  "  the  drawees.  Above  these  words  the  drawees  wrote  "  In  favour  of 
Mr.  L.  Delobbel  Flipo  only.  No.  28.*'  The  word  "order"  was  struck 
out,  but  when  or  by  whom  did  not  appear.  In  an  action  on  the  bill  hy 
indorsees  for  value  against  acceptors : — 

Eeldf  Lords  Bramwell  and  Morris  dissenting,  that  looking  at  the  posi- 
tion and  collocation  of  the  words  as  they  appeared  on  a  facsimile  of  tho 
bill,  the  words  "  in  favour  of  Mr.  L.  Ddobbel  Flipo  only "  did  not  con- 
stitute a  qualification  of  the  acceptance,  that  the  acceptance  was  a  general- 
acceptance  of  a  negotiable  bill,  and  that  the  action  was  maintainaUe. 

Mdd  by  Lords  Bramwell  and  Morris  that  the  acceptance  was  not 
general  but  amounted  to  an  acceptance  payable  to  L.  Delobbel  Flipo  only» 
and  that  the  bill  was  not  negotiable. 

The  decision  of  the  Court  of  Appeal  (25  Q.  B.  D.  343)  affirmed. 

iVPPEAL  from  an  order  of  the  Court  of  Appeal  (1)  upon  a 
special  case  of  which  the  following  are  the  material  parts : — 

The  action  was  brought  by  the  respondents  as  indorsees  against 
the  appellants  as  acceptors  of  a  bill  of  exchange.  The  bill  was- 
drawn  by  L.  Delobbel  Flipo  upon  the  defendants^  a  company 
carrying  on  the  business  of  merchants  and  agents  in  London,  aa 
follows : — 

"Eoubaix,  Sept  12th,  1889. 

''On  October  81st  after  date  pay  to  order  Mr.  L.  Delobbel 
Flipo  £778  4$.  2d.    Value  received."    The  defendants  accepted 

(1)  25  Q.  B.  D.  343. 
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the  bill  as  follows : — ^Across  the  face  of  the  bill  they  stamped  in    h.  L.  (£  > 
printed  letters  the  words  **  Accepted  payable  at  Ailiance  Bank       ^891 
London  for  H.  Meyer  and  Co.  Limited."    Then  followed  the  ^g^^^^  ^^ 
signatures  of  two  directors  of  the  defendant  company  counter-         v. 
signed  by  the  secretary.    Above  the  word  **  accepted  "  the  defend-   vbbuey  bt 
ants  wrote  the  words  "  In  favour  of  Mr.  L.  Delobbel  Flipo  only,"       .^ 
and  between  those  words  and  the  word  "  accepted "  they  wrote 
"  No.  28."    The  word  **  order  "  was  struck  out,  but  when  or  by 
whom  did  not  appear. 

Flipo  on  receiving  the  bill  sent  it  to  the  plaintiffs,  bankers 
at  Lille  in  France,  who  discounted  it  for  him.  It  was  not 
noticed  by  the  plaintiffs  that  the  bill  had  been  accepted  in 
any  unusual  form.  They  did  not  understand  the  English 
language,  and  their  attention  was  not  called  to  the  form  of  the 
acceptance  until  after  the  dishonour  of  the  bill  at  the  Alliance 
Sank.  It  was  not  suggested  that  there  is  any  custom  amongst 
merchants  upon  which  the  acceptors  could  rely  by  which  the 
addition  of  the  words  "  In  favour  of  Mr.  L.  Delobbel  Flipo 
only "  restricts  the  negotiability  of  the  bill.  The  defendants 
relied  solely  on  the  provisions  of  the  Bills  of  Exchange  Act 
1882.  The  question  for  the  opinion  of  the  Court  was  whether 
the  plaintiffs  were  entitled  to  recover  in  the  action.  Judgment 
to  be  entered  accordingly.  The  Divisional  Court  (Cave  and 
A.  L.  Smith  JJ.)  held  that  the  acceptance  was  a  qualified 
acceptance,  rendering  the  bill  not  negotiable,  and  gave  judgment 
for  the  defendants,  the  present  appellants.  The  Court  of  Appeal 
(Lord  Esher  M.E.,  Lindley  and  Bowen  L.JJ.)  reversed  that 
decision  and  entered  judgment  for  the  plaintiffs,  the  present 
respondents,  for  the  amount  claimed  (1). 

June  30.  Sir  JJ.  E.  Webster  A.G.  and  Home  Payne  Q.C.  ((?.  8. 
Bower  with  them)  for  the  appeUants : — 

It  cannot  be  disputed  that  an  acceptance  may  be  qualified  so 
as  to  restrict  the  negotiability,  and  the  only  question  is  whether 
the  acceptance  in  this  case  was  so  qualified.  Before  the  Act  of 
1882  it  was  clear  that  an  acceptor  could  qualify  his  acceptance 
by  making  the  bill  payable  at  a  particular  place.  When  so 
(1)  26  Q.  B.  D.  343. 
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H.  L.(E.)  accepted,  the  presentment  must  be  at  the  named  place  and 
1891  nowhere  else:  see  Bov>e  v.  Young  (1),  where  the  question  of 
JSmtkb,  &  Ck).  qnalified  acceptances  is  discussed  at  length  by  Lord  Eldon.  The 
Dk^ix,  ^^^^  ^^  Exchange  Act  1882  (45  &  46  Vict.  c.  61)  s.  8  sub-s.  1 
V»i^Kr  says:  "When  a  bill  contains  words  prohibiting,  transfer,  or 
——  indicating  an  intention  that  it  should  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  is  not  negotiable." 
Formerly  a  bill  payable  to  A.  B.  without  more  was  not  nego- 
tiable: see  Byles  on  Bills  (15th  ed.  pp.  93,  94  note  (z)).  Bat 
now  such  a  bill  is  negotiable  by  sub-sect.  4,  which  says :  ''  A  bill 
is  payable  to  order  which  is  expressed  to  be  so  payable,  or  which 
is  expressed  to  be  payable  to  a  particular  person  and  does  not 
contain  words  prohibiting  transfer,  or  indicating  an  intention 
that  it  should  not  be  transferable.*'  To  restrict  negotiability  the 
qualification  must  no  doubt  be  such  that  any  reasonable  person 
Teading  it  would  see  that  it  was  qualified.  If  it  be  not  clear  the 
construction  most  unfavourable  to  the  acceptor  must  be  taken. 
In  this  case  it  is  submitted  that  the  words  "  in  favour  of  Mr.  L. 
Delobbel  Plipo "  were  plainly  intended  to  have  some  meaning. 
They  cannot  be  rejected  as  surplusage.  What  could  they  mean 
but  that  the  bill  was  payable  to  Mr.  L.  Delobbel  Flipo  only?  If 
they  did  not  mean  that  they  were  unmeaning.  The  attention  of 
any  reasonable  man  would  be  struck  on  reading  such  an  accept- 
ance, so  long,  so  expressed,  and  partly  in  writing  and  partly 
printed.  Such  a  man  would  conclude  that  the  acceptance  was 
intended  not  to  be  general,  not  of  the  ordinary  kind«  Even  if 
the  effect  of  the  words  were  doubtful,  the  striking  out  of  the 
word  "  order "  would  make  it  clear  that  the  acceptors  intended 
to  be  liable  on  the  bill  to  Flipo  only,  and  not  to  an  indoisee. 
Against  indorsees  the  acceptors  could  not  set  off  claims  they 
might  have  against  the  drawer.  To  construe  the  contract  bind- 
ing the  acceptors,  the  terms  of  the  bill  and  the  acceptance  must 
be  read  together.  The  striking  out  the  word  **  order,"  coupled 
with  the  word  "  only,"  destroyed  the  statutory  presumption  which 
— without  the  use  of  the  word  "  only  " — would  make  the  words 
^*  Mr.  L.  Delobbel  Flipo  "  equivalent  to  "  Mr.  L.  Delobbel  Flipo 
or  order."  .  '^A  general  acceptance,"  says  sect.  19  sub-sect.  2, 

(1)  2  B.  &  B.  166. 
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''assents  without  qualification  to  the  order  of  the  drawer,    A    H.L.(E.) 
qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill       1891 
as  drawn.*'    If  such  an  acceptance  as  this  is  an  assent  without  MEnB&Go. 
qualification,  it  is  not  easy  to  see  how  an  acceptor  who  desires     dxotoiz, 
to  reserve  his  rights  against  the  drawer  is  to  do  so.     The  in-   Vimht  w 

stances  of  a  qualified  acceptance  given  by  sect.  19  are  only       

instances,  and  are  not  intended  to  be  an  exhaustive  list.  In 
the  present  case  the  acceptance  was  prior  to  the  drawer's 
indorsement.  Flipo  might  have  written  to  the  acceptor  for  an 
imqualified  acceptance,  but  for  good  reasons  no  doubt  he  was 
content  to  take  any  acceptance  he  could  get. 

'Fivlofil  Q.C.  and  £.  Jlf.  Bray  for  the  respondents : — 
The  word  ''  accepted  "  made  the  acceptance  general  and  the 
bill  negotiable.  The  words  **  in  favour  of  Mr.  L.  Delobbel 
Flipo  only.  No.  28  '*  have  no  effect  except  as  a  memorandum.  ''In 
&vour  of"  is  not  the  same  as  "  payable  to."  Whether  the  words 
<<m  fiavour  of"  have  any  meaning  at  all  may  be  doubtful,  but  at 
the  highest  they  are  ambiguous,  and  to  restrict  negotiability  the 
qualification  of  an  acceptance  must  be  clear  and  unmistakeable. 
They  also  referred  to  Stede  v.  MeKinlay  (1)  and  Smith  v. 
Teriue  (2). 

Sir  R  Webster  A.G.  in  reply. 

The  House  took  time  for  consideration. 

July  30.    Lord  Halsbubt  L.C.  : — 

My  Lords,  I  am  of  opiiiion  that  in  this  case  the  judgment  of 
the  Court  of  Appeal  ought  to  be  affirmed. 

The  action  was  brought  by  the  plaintiffs,  who  are  bankers  at 
Lille,  against  the  defendants,  a  limited  company,  carrying  on 
business  in  London,  upon  a  bill  drawn  by  one  Flipo,  and  accepted 
by  the  defendants.  The  only  question  is  whether  the  bill,  as 
accepted,  was  a  negotiable  instrument. 

My  Lords,  I  think  it  is  impossible  adequately  to  discuss  the 
questions  that  arise  in  this  case  without  having  a  facsimile 

(1)  6  App.  Can.  764,  at  p.  781.  (2)  80  L.  J.  (C.P.)  66. 
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H.  L.  CR)    of  the  bill  before  yon.    As  to  the  foim  which  purports  to  be 

1891        the  aoceptance,  no  one  can  doubt  that  it  was  an  ordinary  mercan- 

HsTKB  &  €k>.  tile  form  accepted  and  payable  at  the  Alliance  Bank  with  the 

Bmaa      P^P^^  signatures.    But  the  question  arises  by  reason  of  some 

V™"  »T   words  written  above  that  which  every  mercantile  man  would  look 

— '       upon  as  the  acceptance,  and  these  words  are ''  In  £a.your  of  Mr.  L 

L.C.      •  Delobbel  Flipo  only.    No.  28."    These  words  are  written  aboye 

what  I  have  called  the  acceptance,  and  I  think  any  mercantile 

man  would  regard  the  words  I  have  quoted  as  something  apart 

&am  and  not  forming  any  portion  of  the  acceptance  itself.    Nor 

is  it  easy  to  construe  them  as  giving  any  qualification  to  the 

acceptance.    I  think  much  depends  upon  the  exact  form,  an 

apparently  complete  stamped  acceptance  being  found  in  its  usual 

place  on  the  bill. 

A  known  mercantile  instrument  with  ithe  word  *^  accepted'^ 
printed  by  a  stamp,  and  in  ordinary  mercantile  form,  is  sought  to 
be  cut  down  and  qualified  by  some  words  written^  it  is  trae,  on 
the  same  piece  of  paper,  and  above  the  acceptance^  but  which  to 
my  mind,  even  now  that  I  have  heard  the  argument,  convey  no- 
particular  meaning. 

I  am  not  certain  that  I  understand  what  is  the  true  meaning  of 
the  words, treated  as  separate  writing,  ''In  jGavour  of  Mr.  L.  Delobbel 
Flipo  only."  The  form  of  the  instrument,  so  far  as  the  ordinary 
mercantile  language  is  concerned,  is  quite  intelligible.  The  bill 
is  accepted,  payable  at  a  particular  bank.  It  is  suggested  in  the 
argument  that  it  was  intended  that  these  words  should  tell  the 
holder  of  the  bill  that  it  was  only  payable  to  the  drawer  himself. 
I  am  not  certain  that  I  can  even  now  gather  the  meaning  of  the 
words  themselves,  but  I  am  quite  certain  that  any  ordinary  mer- 
cantile  man,  looking  at  the  stamped  acceptance  in  ordinary  fona 
and  stamped  across  the  bill,  would  assume  that  it  was  a  dean 
acceptance,  and  that  the  words  written  above  it,  whatever  the 
meaning  they  might  convey  to  the  immediate  parties,  would  cer* 
tainly  not  .convey  anything  which  would  qualify  or  cut  them 
down  to  a  person  who  had  nothing  before  him  but  the  bill  itself 

I  am  happy  to  think  that  the  decision  in  this  case  involyes 
nothing  more  than  the  proposition  that  if  a  person  writes  across 
a  bill  that  which  unqualified  would,  in  ordinary  course,  import  a 
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<slean  acoeptauce  of  a  bill,  and  intends  to  qualify  its  operation,    H.  L.  (K) 
he  .must  do  so  by  plain  and  intelligible  langnage,  and  make  that       i^l 
qualification  snfiSciently  part  of  the  acceptance  itself  to  be  intel-  M:EnE&&  Oo. 
Ugible  in  the  ordinary  course  of  business.    If  any  other  principle     jyaSaasx, 
were  laid  down  I  think  it  would  be  fatal  to  the  conyenience    ^"^J^  ^ 
o{  trade  and  the  conduct  of  mercantile  afEairs,  which  demand  for       — 

Lord  Halsbury. 

iheir  transaction  convenient  and  compendious  forms,  to  which  ^^ 
the  law  merchant  has  attached  a  definite  meaning.  Such  ambigu- 
ous and  inappropriate  language  as  .is  sought  to  make  here  a 
qualification  of  ,an  ordinary  mercantile  instrument  would  defeat 
the  very  object  ^which  mercantile  instruments  are  intended  to 
effect. 

I  move  your  Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  affirmed  and  this  appeal  dismissed  with  costs. 

LoBD  Watson  : — 

My  Lords,  a  bill  of  exchange  for  £778  4$.  2d.  was  drawn  in 
France  by  one  L.  Delobbel  FlipOi  in  favour  of  himself  as  payee^ 
and  was  accepted  by  the  appellants  in  London,  payable  there  at 
the  Alliance  Bank.  When  the  bill  matured,  the  appellants 
refused  ^to  make  payment  to  the  respondents,  who  are  indorsees 
for  value,  upon  the  ground  that,  by  the  special  terms  of  their 
acceptance,  its  contents  were  payable  to  Flipo  only. 

Lot  this  action,  which  has  been  brought  by  the  respondents, 
the  law  of  France  is  not  pleaded  by  either  party.  The  issue 
between  them  is  raised  by  a  special  case,  the  fifth  article  of 
which  states:  '^It  is  not  suggested  that  there  is  any  custom 
upon  which  the  defendants  can  rely,  by  which  the  addition  of 
the  words  'in  favour  of  L.  Delobbel  Flipo  only'  restnets  the 
negotiability  of  the  bilL  The  defendants  rely  solely  on  the 
provisions  of  the  '  Bills  of  Exchange  Act,  1882.' " 

Clause  19,  sub-s.  2  of  that  Statute  enacts  that  '^a  qualified 
acceptance  in  express  terms  varies  the  effect  of  the  bill  as  drawn." 
In  order  to  produce  that  effect,  the  words  of  qualification  mnst, 
in  my  opinion,  be  incorporated  in  the  acceptance,  or.  at  least  so 
connected  with  the  acceptance  as  obviously  to  form  part  of  it; 
«nd  must  also  be  such  as  to  indicate  clearly  and  unequivocally 
the  nature  of  the  restriction  which  they  a^e  meant  to  introduce* 
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H.L.(E.)        There  is  a  clean  acceptance  by  the  appellants  stamped  in 
1S91        printed  letters  across  the  face  of  the  bill ;  above  that  acceptance. 


Lord  Wataon. 


HsTiB  &  Co.  on  separate  lines  and  forming  a  separate  paiagiaph,  appear  the 
DMBon,  words  "In  favour  of  Mr.  L.DelobbelFlipo  only.  No.28.*'  These 
^'to'  ^  words  and  figures  are  in  writing,  with  the  exception  of  the  word 
"  No.,"  which  is  stamped. 

In  the  position  which  they  occupy,  I  do  not  think  the  words' 
"  In  favour  of  Mr.  L.  Delobbel  Flipo  only  "  can  be  regarded  as 
part  of  the  acceptance,  or  have  the  effect  of  qualifying  its  terms. 
They  are  not  inserted  in  it,  and  are  not  grammatically  connected 
with  it,  but  occur  as  a  preface  to  "  No.  28,"  which  forms  no  part 
of  the  acceptance.  "  No.  28  "  is  a  memorandum  for  the  purpose 
of  accounts  kept  between  the  acceptors  and  the  drawers,  or 
between  the  former  and  their  bankers,  and  therefore  relates  to 
matters  with  which  holders  of  the  bill,  or  persons  acquiring  right 
to  it,  have  no  concern.  In  my  opinion,  the  preface  would 
naturally  be  regarded  as  an  integral  part  of  that  memorandum 
having  no  reference  to  the  terms  of  the  acceptance,  and  would 
not  convey  any  intimation  that  the  acceptance  was  meant  to  be 
restricted. 

I  am  accordingly  of  opinion  that  the  order  of  the  Court  of 
Appeal  ought  to  be  afSrmed. 

LoBD  Bbahwell  : — 

My  Lords,  I  consider  what  was  written  and  printed  by  the 
defendants  on  the  face  of  the  bill  as  one — one  thing  only— an 
acceptance  and  no  more,  not  an  acceptance  and  something  else. 
That  being  so,  I  am  unable  to  see  any  difference  between  ^  In 
favour  of  Flipo  only,  accepted  payable,"  &c.,  and  **  Accepted  in 
favour  of  Flipo  only,  payable,"  &c.  I  do  not  know  where  the 
lodjf  of  the  acceptance  begins,  unless  at  the  beginning  of  what  is 
written.  It  is  said  that  "  In  favour  of  Flipo  only "  does  not 
necessarily  mean  the  same  as  "  accepted  in  fiavour  of  Flipo  only.*' 
I  think  it  does ;  but  if  not  necessarily,  what  does  it  naturally 
mean  ?  Especially  when  it  is  remembered  that  the  word  **  order " 
was  erased.  That  was  no  doubt  unauthorised,  if  done  by  the 
drawees,  but  it  clearly  shews  the  intention  of  the  drawees  if  done 
by  them,  and  the  knowledge  by  the  drawer  of  that  intention  if 
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done  by  him.    The  striking  out  of  "  order  "  was  not  a  memo-    H.  L.  (E.) 
landnm  for  the  nse  of  the  drawees.    I  cannot  find  that  any  other       I89i 
cause  for  what  was  done  can  be  suggested*  Mbtkb  &  Co. 

As  to  the  thing  being  clear  and  unequivocal,  I  begin  to  doubt  jy^f^j^^ 
if  there  is  such  a  thing,  but  it  is  enough  if  words  are  intelligible.  Vemiby  bt' 
Can  there  be  a  doubt  that  this  bill  might  have  been  protested 
for  non-acceptance  according  to  its  tenor  ?  I  suppose  from  the 
form  of  the  acceptance  that  the  appellants  thought  they  had,  or 
might  have,  some  cross-claim  against  Flipo.  Flipo,  probably, 
was  glad  to  get  anything  from  them,  and  so  put  up  with  the 
acceptance,  and  perhaps  indorsed  it  in  satisfietotion  of  a  bad  debt 
to  those  glad  to  get  anything  from  him. 

LoBD  Hebschell  : — 

My  Lords,  the  respondents  in  this  case  seek  to  recoyer  from 
the  appellants  the  amount  of  a  bill  of  exchange  accepted  by 
Ihem.  The  defence  set  up  is  that  the  acceptance  was  a  qualified 
one,  and  restricted  the  right  to  require  payment  to  the  payee 
alone,  and  that  the  acceptors  are  therefore  under  no  obligation 
to  the  respondents  who  took  by  indorsement  from  him. 

It  was  not  disputed  at  the  bar  that  the  acceptor  of  a  bill  of 
exchange  may  make  his  acceptance  a  qualified  one.  K  he  do  so 
the  drawer  may  of  course  refuse  to  take  such  an  acceptance,  and 
treat  the  bill  as  dishonoured ;  but  if  he  takes  the  bill,  the  obli- 
gation of  the  acceptor  is  not  absolute,  but  subject  to  the  quali- 
fication which  he  has  introduced.  I  think  further  that  it  is 
beyond  dispute  that  if  an  acceptor  seeks  to  qualify  his  accept- 
ance, and  thus  to  modify  the  obligations  which  an  acceptance 
ordinarily  imposes,  he  must  do  so  on  the  face  of  the  bill  in  clear 
and  unequiyoca]  terms,  and  in  such  a  manner  that  any  person 
taking  the  biU,  if  he  acted  reasonably,  could  not  fail  to  under- 
stand that  it  was  accepted  subject  to  an  expressed  qualification. 

About  these  propositions  I  do  not  think  there  can  be  any 
difference  of  opinion ;  the  dijQSculty  lies  in  applying  them  to  the 
iBLCtB  of  the  particular  case.  The  bill  in  question  was  drawn  in 
France  by  a  person  named  Delebbel  Flipo  upon  the  appel- 
lants, and  forwarded  to  London  for  their  acceptance.  The 
bill  is  drawn  on  a  printed  form  containing  the  word  '^  order '^ 
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H.  L,  (E.)    immediately  preceding  the  name  of  Delobbel  Flipo,  which  has 

11891       been  inserted  as  the  payee  of  the  bill.  This  word  ^  order  "  has  been 

MEYM& Ck).  ©leased,  but  by  whom  does  not  appear,  nor  do  I  think  it  materiaL 

Deotok     ^^^  ^  suggested,  it  was  done  by  the  acceptors,  they  were  not 

Yeblbt  XT  justified  in  making  the  erasure,  and  in  any  case  there  would  be 

— 1        nothing  to  shew  a  person  taking  the  bill  that  the  word  had  not 

— !!r    '  been  struck  out  by  the  drawer  at  the  time  he  inserted  the  name 

of  the  payee.    I  do  not  think,  therefore,  that  the  erasure  of  the 

word  ''order"  can  in  any  way  assist  the  contention  that  the 

acceptance  was  a  qualified  one.    That  must  be  determined  by  a 

consideration  of  the  effect  of  the  words  written  across  the  bill  by 

the  acceptors. 

For  the  purpose  of  accepting  the  bill  the  appellant  company 
impressed  upon  it  by  means  of  a  stamp  the  words  '^  accepted  pay- 
able at  Alliance  Bank  London,"  underneath  which  the  signatures 
of  two  directors  and  the  secretary  were  written.  The  accepton 
wrote  across  the  bill  aboFe  the  word  ''  accepted  "  the  words  ^In 
favour  of  Mr.  L.  Delobbel  Flipo  only " :  between  these  words 
and  the  word  **  accepted  "  was  written  **  No.  28."  In  considering 
whether  the  effect  of  the  words  "  In  favour  of  Mr.  L.  Delobbel 
Flipo  only  "  was  to  make  the  acceptance  a  qualified  one  in  the 
manner  suggested,  regard  must  be  had  both  to  the  words  nsed 
and  to  the  situation  in  which  they  are  placed.  It  may  be  that 
if  the  same  words  had  been  found  in  the  body  of  the  acceptance 
.  following  the  word  "  accepted,"  they  would  have  amounted  to  ihe 
qualification  contended  for.  The  presence  of  any  words  in  the 
body  of  the  acceptance  would  of  itself  suggest  the  idea  that 
some  qualification  of  it  was  intended ;  but  where  the  words  are 
not  inserted  in  the  body  of  the  acceptance,  I  do  not  think  the 
same  impression  is  likely  to  be  produced,  though  the  words  may, 
of  course,  be  so  clearly  intended  to  qualify  the  acceptance  and 
so  incapable  of  any  other  reasonable  construction  that  they 
would  be  as  effectual  for  the  purpose.  But  in.  the  present  case 
the  words  written  above  the  acceptance  are  not  ^'Payable  to 
Delobbel  Flipo  only,"  which  is  the  meaning  sought  io  be 
attached  to  them,  but  "In  favour  of  Delobbel  Flipo  only," 
which  do  not  seem  to  me  necessarily  to  bear  the  same  meaning. 
The  words  "in  fovour  of,"  when  used  in  relation  to  a  bill  of 
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•excbange,  do  not  ordinarily  mean  that  it  is  payable  only  to  the    H.  L.  (E.) 
person  in  whose  favour  it  is  said  to  be  drawn;  the  words  are       1891 
•equally  applied  when  the  bill  is  made  payable  to  his  order.   The  jytsraa  &  Co. 
words  "In  &Tonr  of,"  therefore,  are  properly  paraphrased  by    p^oJ^^ 
^'payable  to,  or  to  the  order  of";  but  then  it  is  said  that  the    VsKuirKP 
insertion  of  the  word  "  only  "  after  Flipo's  name  would  shew  that        — 
this  could  not  be  the  meaning  intended.    It  must  be  remembered        ... 
lioweyer  that  between  these  words  and  the  acceptance  ''  No.  28  " 
was  inserted,  which  separates  the  words  which  it  is  suggested 
qualify  the  acceptance  from  the  acceptance  itself. 

Under  these  circumstances  I  do  not  think  that  it  is  impossible 
that  a  person  taking  the  acceptance  by  way  of  indorsement 
might  suppose  that  the  words  "In  favour  of  Delobbel  Flipo 
•only  "  were,  like  the  "  No.  28,"  a  mere  memorandum  inserted  by 
a  party  to  the  bill,  and  not  intended  to  affect  the  acceptance. 
It  might  be  supposed  to  indicate  that  it  was  the  28th  bill,  or 
No.  28  of  the  bills  accepted  "in  favour  of  Delobbel  Flipo 
only,"  as  distinguished  from  bills  accepted  in  favour  of  Flipo 
and  some  other  persons.  I  do  not  say  that  this  would  be  the 
interpretation  given  to  it  by  a  person  who  carefully  and  critically 
oonsidered  it  But  that  is  not  the  question.  It  is  impossible, 
as  I  have  said,  to  dissociate  the  words  used  from  the  position 
and  collocation  in  which  they  are  found,  and  if  these  be  such  as 
to  suggest  that  the  words  are  a  mere  memorandum,  a  person 
taking  the  bill,  even  if  he  exercised  the  ordinary  care  to  be 
•expected  in  such  transactions,  would  not  be  likely  to  examine  or 
^eigh  them  with  the  same  care  as  if  they  were  found  in  the 
body  of  the  acceptance. 

In  my  opinion  the  qualification  was  not  made  in  clear  and 
miequivocal  terms,  and  in  such  a  manner  that  any  person  taking 
the  bill,  if  he  acted  reasonably,  could  not  fail  to  understand  that 
it  was  accepted  subject  to  that  qualification.  I  think,  therefore, 
the  judgment  ought  to  be  afiGumed. 

LOBB  MOBBIS : — 

My  Lords,  the  respondents  are  French  bankers  and  sue  the 
appellants,  who  are  a  limited  company  carrying  on  business  in 
London,  to  recover  the  amount  due  on  foot  of  a  bill  of  exchange 
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H.L.(K)    for  dS778  48.  2d.y  dated  the  12th  of  September  1889  drawn  b^ 

1891        one  L.  Delobbel  Flipo,  accepted  by  the  appellants  and  endorsed 

Ummk Co.  ^7  Flipo  to  the  respondents,  who  discounted  the  bill  for  Flipo. 

1^^^        A  fac  simile  of  the  bill  is  set  out  in  the  special  case.    I  assume- 

v«»^  "T   that  when  drawn  by  Flipo  and  when  sent  by  him  for  acceptance,. 

it  contained  in  the  body  of  the  bill  the  word  ^^  order "" ;  but  that 

— ,  before  accepting  the  bill  the  appellants  strack  out  the  word 
"  order  *' — ^by  doing  which  the  bill  would,  except  for  the  Bills  of 
Exchange  Act,  1882,  s.  8,  sub-s.  4,  be  a  bill  payable  to  Flipo 
only,  and  would  not  be  transferable.  The  appeUants'  case  states- 
that  the  bill  was  so  altered  in  the  body  by  the  appellants  when- 
accepting,  and  it  was  not  controyerted  by  the  respondents.  I 
attach  some  importance  to  this,  as  an  erasure  of  the  word  ^*  order  '*' 
in  the  body  of  the  bill  ought  to  haye  attracted  the  attention  ef 
the  respondents  and  made  them  scan  the  acceptance  carefully. 
It  is  stated  that  the  respondents  do  not  understand  the  English 
language,  and  that  their  attention  was  not  called  to  the  *^  form 
of  the  acceptance ''  until  after  the  dishonour  of  the  bill ;  bnt 
their  not  understanding  English  cannot  ayoid  the  natural  and 
reasonable  effect  of  the  acceptance. 

The  Queen's  Bench  Diyision  held  that  the  bill  was  not 
negotiable.  I  concur  in  that  judgment  and  in  that  of  my  noble 
and  learned  fidend  Lord  Bramwell.  I  read  the  words  ^  In  fayour 
of  Hr.  L.  Delobbel  Flipo  only ''  as  indicating  an  intention  that 
the  bill  should  not  be  transferable  within  the  meaning  of  a.  8,. 
sub-s.  1,  of  the  Bills  of  Exchange  Act,  1882,  as  equiyalent  to  the 
words  **  payable  to  L.  Delobbel  Flipo  only " ;  and  I  do  not 
attribute  any  importance  to  the  insertion  of  **  No.  28  "  between 
the  words  qualifying  the  acceptance  and  the  stamped  acceptance. 
It  is  not  adyerted  to  in  any  of  the  judgments  in  the  Court  of 
Appeal ;  it  was  most  probably  the  number  of  bills  that  had  beem 
then  accepted.  But  it  is  said  the  qualified  acceptance  should  be 
plain  and  intelligible,  and  that,  of  course,  there  are  seyeral 
modes  of  expressing  the  qualification  of  the  acceptance  upon 
which  no  question  could  arise.  That  is  so ;  but  it  does  not  solye 
the  question  here,  whether  in  the  present  case  the  acceptance 
fairly  and  intelligibly  indicated,  not  to  a  person  who  could  not 
read  it,  but  to  one^who  could,  that  the  acceptance  was  a  qualified 
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one.     The  qnaUfying  words  ^^In  fEtyoor  of  L.  Delobbel  Flipo    H.L.(E.) 

only ''  immediately  precede,  are  connected  with,  and  control  the        1891 

stamped  acceptance  which  follows.    They  should  haye  attracted  Mnaa&  Co. 

the  respondents'  attention,  when  they  wonld  haye  obseryed  what    jj^^j^-  ' 

in  the  Special  Case  is  called  "the  form  of  the  acceptance/'  that   VBmmrKP 

Ode. 
is  the  qualifying  form  of  the  acceptance.    The  respondents  ought 

to  haye  obseryed  it,  and  if  they  had,  they  would  haye  read 

the  terms  on  which  the  appellants  had  affixed  their  stamped 

acceptance. 

Order  appealed  from  affirmed,  and  appeal 

dismissed  with  costs. 

L(yrds'  Javmah  80th  July  1891. 

Solicitors  for  appellants :  William  WeHb  db  Co. 
Solicitor  for  respondents :  QHhert  E.  Samml. 


[HOUSE  OF  LORDS.] 

THE   COMMISSIONERS  FOR   SPECIAL)  •    h.l.(1B.) 

PURPOSES  OP  THE  INCOME  TAX  .  j     -^^^^"^^^^^^^  5        iggi 

JOHN  FREDERICK  PEMSEL  .     .     •     .      Respondent, 

Bm)€nuB— Income  Taao—AUotoancea — ^  Gha/ntoibie  Purpoaes** — Oerfifioaie-* 
Prooedwre—McmdamuB  to  CommUsionera — 6  &  6  Viet,  c  35,  Sched.  A^  $*  6]( 
No.  FT.,  8.  62. 

By  6  &  6  Yiot.  c.  36,  8.  61,  No.  yi.,  allowances  in  respect  of  the  income 
tax  imposed  by  Sched«  A  are  to  Iw  granted  by  the  Commissioners  for 
Special  Purposes  of  the  Income  Tax  on  (inter  fdia)  the  rents  and  profits 
of  lands,  tenements,  hereditaments,  or  heritages,  vested  in  trustees  for 
charitable  purposes,  so  far  as  the  same  are  applied  to  charitable  purposes. 
.  In  a  case  where  an  allowance  which  ought  to  be  granted  is  refused 
mandamus  lies  to  the  Commissioners  commanding  them  to  grant  the 
allowance  and  to  give  a  certificate  of  the  allowance  with  an  order  for  the 
payment  thereof. 

Lands  in  England  were  conveyed  by  deed  in  1813  to  trustees  upon  trust 
afier  payment  of  costs  and  outgoings  to  apply  two-fourths  of  the  rents 
and  profits  for  the  general  purposes  of  maintaining,  supporting  and  advancing 
the  missionary  establishments  among  heathen  nations  of  the  Protestant 
Episcopal  Church,  commonly  known  as  the  Moravian  Church;  and  to 
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kp^lj  the  remainiDg  two-fourths  for  purposes  wliich  were  admitted  in 
argument  in  this  House  on  behalf  of  the  Crown  to  be  charitable  within  the 
meaning  of  the  Act.  On  a  claim  for  the  allowance  in  respect  of  the  whole 
trust:— ^ 

BMf  Lord  Halsbury  L.O.  and  Lord  Bramwell  dissenting,  tliat  the  words 
"charitable  purposes"  in  the  Act  were  not  restricted  to  the  meaning  of 
relief  from  poverty,  but  must  be  construed  according  to  the  legal  and 
technical  meaning  given  to  those  words  by  English  Law  and  by  legisUtion 
applicable  to  Scotland  and  Ireland  as  well  as  England,  and  that  the  allow- 
ance ought  to  be  granted. 

Mdd^  by  Lord  Halsbury  L.C.  and  Lord  Bramwell,  approving  the  deciaion 
in  B0%rcP$  Trustees  v.  Lord  Advocate  (15  Sc.  Sees.  Gas.  4th  Series,  682),  that 
the  technical  construction  of  the  words  ''charitable  purposes  **  imputed  to 
English  Law  had  never  been  adopted  in  Scotch  Law ;  that  in  a  taxing  Act 
applicable  to  the  whole  of  the  United  Kingdom  the  words  could  not  reoeire 
'  that  construction;  and  that  since  the  trust  for  missions  among  heathen 
nations  contemplated  purposes  having  no  relation  to  the  relief  of  poverty 
the  purposes  wer6  not ''  charitable  *'  within  the  meaning  of  the  Income  Tax 
Act,  and  that  tl\e  allowance  ought  not  to  be  granted  in  reject  of  that 
portion  of  the  trust. 

The  decision  of  the  Court  of  Appeal  (22  Q.  B.  D.  296)  affirmed. 

Baird^B  Trustees  v.  Lord  AdvoccOe  (16  Sess.  Qu.  4th  Series,  682) 
disapproved. 

Appeal  fiom  a  decision  of  the  Court  of  Appeal  (1). 

By  deed  in  1813  Mrs.  Bates  conveyed  certain  lands  in 
Middlesex  to  trustees  npon  trust  after  payment  of  costs  and 
outgoings  to  apply  the  rents  and  profits  as  follows : — 1.  As  to 
two-fourths,  for  tlft)  general  pujrposes  of  maintaining,  supporting 
iind  advancing  the  missionary  establishments  among  heathen 
nations  of  the  Protestant  Episcopal  Church,  known  by  the  name 
of  Unitas  Fratrum,  or  United  Brethren ;  2.  As  to  another  fonrih, 
towards  the  maintenance,  support  and  education  of  the  children 
of  ministers  and  missionaries  of  the  said  Church  educated  at  the 
school  and  academy  at  Fulner,  near  Leeds,  special  regard  being 
had  to  the  children  of  such  ministers  as  are  least  able  to  support 
the  expense  of  their  children's  education,  or  for  the  benefit  and 
purposes  of  any  similar  school,  academy  or  establishment  else- 
where within  the  United  Kingdom;  8.  As  to  the  remaining 
fourth,  towards  the  maintenance  and  support  of  certain  estabUsh- 
ments  appertaining  to  the  said  Church  for  single  persons,  called 
choir-houses,  within  the  United  Kingdom.     It  appeared  that 

-     (1)  22  Q.  B.  D.  296.  . 
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the  inmatoB  of  the  choir-honses  were  divided  into  three  classes ;    H.  L.  (B.)' 

1.  Single  women  who  hare  been  engaged  in  the  edacational       1S91 
department  of  the  Church  and  have  become  incapacitated;     Oomn- 

2.  Widows  of  ministers  or  missionaries  and  of  poor  members ;  "^Jj^^* 

3.  Single  men  whose  chief  employments  are  to  look  after  the  PuBPOflnor 
yonng  and  to  assist  in  education.  «. 

By  5  &  6  Vict  a  35,  s.  61,  No.  vi.,  Sched.  A,  allowances  are  to  ^^^ 
be  granted  by  the  Income  Tax  Commissioners  on  the  rents  and 
profits  of  landsy  tenements,  hereditaments,  or  heritages  belonging 
to  any  hospital,  public  school,  or  almshouse,  or  yested  in  trustees 
for  charitable  purposes,  so  fiu  as  the  same  are  applied  to  cha- 
ritable purposes  (1).  Under  this  enactment  allowances  were 
until  1886  annually  granted  by  the  Commissioners  in  respect  of 
the  rents  and  profits  of  the  above  lands,  and  a  return  of  the 
income  tax  paid  by  the  tenants  was  made  to  the  trustees,  but  in 
1886  the  usual  application  for  a  return  of  the  income  tax  for  the 
year  ending  the  5th  of  April  1886 — amounting  in  this  instance 
to  £73  8«.  3d. — was  refused  by  the  Commissioners. 

An  order  of  the  Queen's  Bench  Division  was  made  calling 
on  the  Commissioners  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  them  to  grant  to  Pemsel  (the 
treasurer  of  the  Church  of  the  United  Brethren,  commouly  called 
the  Moravians)  the  allowance  of  £73  8«.  3d.  in  respect  of  rents  and 
profits  of  lands  on  which  property  or  income  tax  to  that  amount 
had  been  paid  in  respect  of  the  year  ending  the  5th  of  April 
1886,  and  to  give  a  certificate  of  such  allowance  together  with  an 
order  for  payment  of  the  same  as  provided  by  s.  62  of  5  &  6  Vict 
c.  35.  That  order  was  after  argument  discharged.  Lord  Coleridge 
C. J.  being  against  the  allowance  and  Grantham  J.  in  fSetvour  of 
it.  This  decision  was  reversed  by  the  Court  of  Appeal  (Lord 
Esher  M.B.,  Fry  and  Lopes  L.  JJ.),  the  Court  making  an  order 
that  a  peremptory  writ  of  mandamus  do  issue  for  the  purpose 
aforesaid  (2).  Against  that  order  the  Copmissioners  brought  the 
present  appeaL  During  the  argument  the  appellants'  counsel 
admitted  that  an  allowance  ought  to  be  granted  with  respect  to 
the  third  fourth  in  trust  for  the  maintenance  of  the  children 

(1)  The  section  is  set  out  at  greater  length  in  the  judgment  of  Lord  Hals- 
bury  L.O.  (2)  22  Q.  B.  D.  296. 
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H.  L.  (E.).  of  ministers,  &c. ;  also  with  respect  to  the  remaining  fonrth  in 
1891        tmst  for  the  maintenance  of  choir  houses. 


siSSS^B  1890.  March  20,  21,  2L  Sir  R  Clarke  S.G.,  and  Dicey  QpC. 
Pdb'^S^of  (Sir  -B-  Waster  A.G.  with  them)  for  the  appellants  :— 
^^^^  ^/  The  two  questions  now  in  dispute  are  first  whether  the  pur- 
^''°°^-  poses  of  supporting  the  missionary  establishments  among  heathen 
nations  of  the  Moravian  Church  are  '^charitable  purposes" 
within  the  meaning  of  the  Income  Tax  Act  of  1842 ;  and  secondly 
whether  the  proper  form  of  procedure  is  by  mandamus.  As  to 
the  first  the  principles  laid  down  in  the  judgment  of  Loid 
Esher  M.B.  are,  it  is  submitted,  correct,  though  their  application 
is  erroneous.  Lord  Esher  admits  that  charity  implies  the  relief 
of  poverty  and  that  there  must  be  in  the  mind  of  the  donor 
an  intention  to  relieve  poverty ;  and  that  if  the  purpose  in  the 
present  case  was  to  convert  rich  heathen  or  heathen  without 
regard  to  their  poverty,  it  could  not  come  within  the  exemption. 
On  these  principles  the  decision  should  be  in  favour  of  the  Crown. 
There  is  nothing  in  the  trust  deed  shewing  an  intention  to  relieve 
poor  heathens ;  on  the  contrary  the  manifest  intention  is  to  spread 
the  doctrines  of  the  Moravian  Church  among  heathens  indiscri- 
minately. Such  a  purpose  may  be  public  spirited,  pious,  kindly, 
benevolent ;  but  it  is  not  charitable  in  the  ordinary,  natural,  and 
proper  use  of  the  word :  see  the  observations  of  Sir  W.  Grant  ILB. 
in  Mortee  v.  Bishop  of  Durham  (1).  The  propagation  of  mond, 
political  or  religious  opinions  is  not  **  charity."  There  must  be 
something  in  the  nature  of  relief  of  temporal  wants  to  constitate 
a  charity.  The  judgment  of  Fry  L.J.  goes  much  further  than 
the  other  judgments.  According  to  that  judgment  the  teim 
*^  charitable  purposes  "  is  a  legal  and  technical  term  embracing  a 
great  variety  of  objects  which  do  not  involve  the  idea  of  the 
relief  of  poverty ;  and  the  legal  meaning  of  this  term  has  been 
the  subject  of  a  long  series  of  decisions  of  the  English  Court  of 
Chancery  in  cases  arising  under  48  Eliz.  c  4,  the  Mortmain  Act, 
and  other  statutes.  As  an  instance  of  decisions  under  the  Mort- 
main Act,  9  Geo.  2,  c.  36,  which  was  directed  against  gifts  by 
dying  persons  to  **  charitable  uses,"  see  Trustees  of  British  Museum 

a)  dVeB.399,405. 
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y.  White  (1),  where  it  was  held  in  1826  that  a  gift  for  the  benefit    H.  L.  (E.) 

of  the  firitifih  Museum  was  a  gift  to  a  charitable  use  within       1891 

the  meaning  of  that  Act.    But  there  is  a  serious  difficulty  in     cb]]^ 

the  way  of  importing  that  meaning  into  the  Income  Tax  Act  "gp^^ 

That  Act  applies  to  the  whole  of  the  United  Kingdom ;  and  Pubposbb  of 

Ikoohs  Tax 
in  construing  such  an  Act  words  must  be  understood  in  their         v. 

ordinary  and  popular  significance,  and  in  a  general  sense  applic-  """' 
able  to  the  three  kingdoms,  and  not  as  '*  technical  legal  terms 
belonging  to  one  system  of  jurisprudence,  which  may  exist  in 
one  part  of  the  United  Kingdom  and  not  in  another."  This 
was  the  view  taken  of  the  Income  Tax  Act  by  the  Ciourt  of 
Session  in  BaircTs  Trustees  y.  Lord  Advooaie  (2).  That  case  is  a 
strong  authority  for  the  Grown  that  the  extended  meaning  of 
the  word  ^'charitable "  does  not  prevail  in  Scotch  jurisprudence. 
And  see  the  decision  of  this  House  in  IxMrd  SdltOTm  y.  Lord 
Advoeate  (S),  where  it  was  held  that  in  construing  the  Succession 
Duty  Act,  which  applies  to  the  whole  of  the  United  Eingdoniy 
legal  technicalities  must  be  disregarded  and  the  language  of  the 
Legislature  must  be  taken  in  its  popular  sense.  It  would  lead 
to  strange  confusion  if  an  institution  were  taxed  in  Scotland 
which  was  exempt  in  England.  Such  a  result  could  not  haye 
been  intended  by  the  Legislature.  The  Act  of  Elizabeth  was 
onacted  for  England  only,  and  has  never  been  extended  to 
Scotland.  Nor  has  it  to  Ireland ;  and  in  Ireland  the  principle 
now  contended  for  has  been  applied :  Attorney  Oenerdl  v.  Hope  (4)« 
The  respondent  relies  on  Attorney  Oeneral  v.  Bagot  (5),  but  that 
oase  is  irreconcileable  with  Baird^s  Trvstees  v.  Lord  Advocate  (2). 
Taxing  Acts  must  be  construed  strictly.  If  the  person  sought 
to  be  taxed  comes  within  the  letter  of  the  law,  he  must  be  taxed 
•however  great  the  hardship  may  appear.  An  equitable  construc- 
tion is  not  admissible  in  a  taxing  statute,  where  you  can  simply 
adhere  to  the  words  of  the  statute:  see  the  judgment  of  Lord 
Oaims  in  Partington  v.  Attorney  General  (6) ;  and  that  of  Lord 
Blackburn  in  Ooltness  Iron  Co.  v.  Black  (7).    Where  the  Income 

(1)  2  8.  &  8.  694.  (4)  Ir.  Rep.  2  0.  L.  368. 

(2)  15  SesB.  Oaal  4th  Series,  682.  (5)  13  Ir.  G.  L.  Bep.  48. 

<3)  3  Macq.  659,  671.  (6)  Law  Bep.  4  H.  L.  at  p.  122. 

(7)  6  App.  Gas.  at  p.  330. 
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H.  L.  (E.)    Tax  Act  intends  to  exempt  particular  institutions  which  are  not 

1891        charitable  in  the  proper  sense  of  the  word,  it  specially  provides 

e^]^.     for  them;  e.g.   for  literary  and  scientific  institutions,  public 

"spSotai?"  schools,  &c. ;  and  for  the  British  Museum,  which  has  a  section 

PuBPOBEsoF  (149)  to  itself.    Those  who  inserted  sect  149  in  the  Act  of 

9.  1842  must  have  known  of  the  decision  in  1826  with  regard 

PBMflBL.     ^  ^^^  British  Museum,  and  that  section  was  unnecessary  if, 

as  the  respondent  contends,  the  Legislature  intended  the  woid 

**  charitable  "  in  the  Income  Tax  Act  to  bear  the  larger  meaning 

which  it  had  been  held  to  bear  in  the  Mortmain  Act.    Again, 

the  present   trusts   are  for  the  benefit  of   foreign   missions; 

whereas  the  intention  in  granting  exemptions  was  to  relieve  the 

inhabitants  of  the  United  Kingdom. 

Secondly,  assuming  that  the  allowances  ought  to  be  granted, 
mandamus  is  not  the  proper  method  of  procedure.  The  Com- 
missioners of  Income  Tax  being  Grown  servants,  no  mandamus 
ought  to  issue :  the  proper  remedy  is  by  petition  of  right  praying 
that  the  money  in  the  hands  of  the  Crown  might  be  repaid :  see 
the  decision  of  the  Court  of  Appeal  in  In  re  Nathan  (1),  ove^ 
ruling  B.  v.  Lords  OommisHonerB  of  the  Treasury  (2).  The 
present  case  comes  within  that  decision  and  is  not  governed  by 
Beg.  V.  Income  Tax  Commieeumers  (8). 

[The  respondent's  counsel  were  informed  that  they  need  not 
argue  the  question  whether  mandamus  was  the  proper  fonn  of 
procedure.] 

Crackanthorpe  Q.C.  and  Bussell  Bdberts  for  the  respondent : — 

The  construction  put  by  the  appellants  upon  the  Act  is  a  very 
narrow  one  and  is  not  consistent  with  the  words  of  the  section 
which  express  an  intention  to  grant  allowances  on  lands,  Ad 
belonging  to  ^^any  hospital,  public  school,  or  almshouse."  If 
that  construction  be  right  trustees  of  public  schools  cannot  daim 
the  exemption ;  but  it  has  been  held  that  a  public  school  which 
was  partly  maintained  by  fees  charged  for  instruction  was  entitled 
to  the  allowance :  Blake  v.  Mayor  of  London  (4).    The  decision 

(1)  12  Q,  B.  D.  461.  (3)  21  Q.  B.  D.  313. 

(2)  4  A.  &  B.  286.  -  (4)  19  Q.  B.  D.  79. 
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of  the  Court  of  Appeal  is  justified  both  by  the  popular  use  of  the    H.  L.  (K> 
word  **  charitable  "  and  by  the  technical  meaning  given  to  it  by       I89i 
English,  Scotch  and  Irish  statutes,  and  by  judicial  decisions  in     c^i]^  ;; 
the  three  kingdoms.   In  popular  language  it  is  common  to  speak  "g^JJ^* 
of  gifts  for  religious  or  educational  purposes  as  charitable.  With  Pubfoseb  or 
regard  to  the  technical  meaning,  so  far  as  Ireland  is  concerned,         «. 
the  authorities  are  conclusive :  see  Attorney  General  v,  Bagot  (1)     P^^- 
and  the  observations  of  Lord  St.  Leonards  on  the  statute  of 
Elizabeth  and  the  jurisdiction  of  Courts  of  Equity  in  Ireland 
in  cases  of  charity :  Ineorporated  Society  v.  Biehards  (2).    Lord 
St  Leonards  there  refers  to  an  Irish  Act,  10  Car.  1,  sess.  8,  a  1, 
which  deals  with  a  great  variety  of  endowments,  inter  alia  for 
the  building  of  churches,  the  maintenance  of  any  minister  and 
preacher  of  the  Holy  Word  of  God,  the  building  and  main- 
taining of  bridges,  '^  or  for  any  other  like  lawful  and  charitable 
nse  and  uses,  warranted  by  the  laws  of  this  realm."  That  answers 
the  alleged  difSculty  so  far  as  Ireland  is  concerned ;  and  see 
Powerscourt  v.  Powerscovrt  (3),  citing  Lord  Oort  v.  Attorney-* 
Qeneral  (4).     The  only  decision  against  the  respondent's  con- 
stniction  is  Baird^s  Trt^teea  v.  Lord  Advocate  (5).    That  decision 
is,  it  is  submitted,  inconsistent  with  the  language  of  Scotch  Acts 
and  with  the  administration  of  charitable  trusts  in  Scotland.   The 
Sootch  statute  of  1633  c.  6  speaks  of  ^^ charitable  works"  as 
equivalent  to  pious  and  recognises  gifts  to  the  church  for  re- 
ligious purposes  as  charitable  gifts.    And  charitable  trusts  seem 
to  have  been  administered  by  the  Scotch  Courts  upon  the  same 
principles  as  those  recognised  by  the  English  Court  of  Chancery : 
see  the  authorities  cited  by  Fry,  L. J.  (6).    Thus  in  England, 
Scotland  and  Ireland  both  the  Legislature  and  the  Courts  have 
given  to  the  word  '^  charitable  "  a  meaning  which  is  not  confined 
to  the  relief  of  poverty.    The  statute  of  43  Eliz.  a  4  has  been 
followed  by  several  statutes  which  have  given  many  instances  of 
an  extended  use  of  the  word  **  charitable,"  classing  it  with  reli- 
gions worship,  education,  and  public  objects :  examples  of  which 
are  found  in  7  &  8  Wm.  3  c.  37,  '^  An  Act  for  the  encouragement 

(1)  13  It.  0.  L.  Rep.  48.  (4)  6  Dow.  136. 

(2)  1 D.  &  War.  298-325.  (5)  15  Sess.  Gas.  4th  Series,  682. 

(3)  1 M0U07,  616.    .  (6)  22  Q.  B.  D.  312-314. 
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H.L.(E.)  of  charitable  gifts  and  dispositions,"  to  promote  'beaming  aad 

1891  other  good  and  charitable  works  ;*'  2  &  3  Wm.  4  c.  115,  which 

CouKo-  ^^  A  special  application  to  Boman  Catholics  in  Scotland,  and 

"a^i^^  speaks  of  ^^  schools  and  places  for  religious  worship,  education 

PuBPOBEs  OP  and  charitable  purposes  *' :  and  9  &  10  Vict  c.  59,  an  Act  to 
Inoomb  Tax        .  ... 

V.         relieve  Jewish  disabilities  in  respect  to  their  ^^  schools,  places 

'     for  religious  worship,  education  and  charitable  purposes."    The 

Charitable  Trusts  Act  1853  (16  &  17  Vict  c  137)  in  sect.  66 
defines  ^^  charity  "  as  *^  every  endowed  foundation  and  institutioa 
taking  or  to  take  effect  in  England  or  Wales  and  coming  within 
the  meaning,  purview,  or  interpretation  of  43  Eliz.  c.  4,  or  as  to 
which,  or  the  administration  of  the  revenues  or  property  wheieof, 
the  Court  of  Chancery  has  or  may  exercise  jurisdiction " ;  and 
see  sect.  62.  By  the  Charitable  Trusts  Amendment  Act  1855 
(18  &  19  Vict,  c  124)  s.  48  "  charity  "  is  to  include  every  insti- 
tution in  England  or  Wales  endowed  for  charitable  purposes. 
And  by  sect.  28  stocks  certified  to  be  subject  only  to  charitable 
trusts  are  to  be  exempt  from  income  tax.  The  Legislature  has 
thus  recognised  the  construction  put  by  the  Court  of  Chancery 
and  by  the  Act  of  Elizabeth  upon  the  word  ^'charitable."  Still 
more  significant  is  the  Succession  Duty  Act  1853  (16  &  17  Vict 
c.  51)  which  is  a  taxing  Act  and  extends  to  the  three  kingdomSi 
Sect.  16  speaks  of  trusts  for  ''  charitable  or  public  purposes^" 
using  '^  charitable "  manifestly  in  the  technical  sense  given 
to  it  by  the  Courts,  and  with  regard  to  Scotland  as  well  as 
England  without  any  distinction.  With  regard  to  the  authorities 
where  **  charity "  and  "  charitable  "  have  been  judicially  inter- 
preted, it  is  enough  to  cite  Jones  v.  WUliams  (1),  where  charity 
was  defined  as  '^  a  gift  to  a  general  public  use  which  extends  to 
the  poor  as  well  as  to  the  rich,"  and  a  bequest  of  money,  by  sale 
of  lands,  to  be  applied  in  waterworks  for  the  use  of  a  town  vaa 
held  to  be  a  public  charitable  use  and  void  within  the  Statute  of 
Mortmain,  9  Geo.  2,  c.  36 ;  and  Attorney  General  v.  Brown  (2), 
where  Lord  Eldon  held  that  a  parliamentary  grant  of  a  dutj  on 
coal  imported  into  a  town,  in  aid  of  the  pecuniary  inability  of 
the  inhabitants  to  protect  the  town  from  the  encroachments  of 
the  sea,  was  a  gift  to  a  charitable  use ;  see  also  In  re  Sindairs 
(J)  Amb.  661.  (2)  1  Sw.  265. 
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Trust  (1);    Wilkinson   v,   Lmdgrm  (2);    Attorney   Oenerai  y.    h.  l.(E.) 

Vivicm  (3) ;  Attorney  Oenerdl  v.  TTeisfer  (4).   As  to  the  argument       1891 

founded  upon  the  special  exemptions  in  favour  of  the  British     gommis- 

Museum  and  other  institutions,  those  exemptions  were  no  doubt  ^^^^^ 

inserted  ex  abundanti  cautelS.    It  is  therefore  submitted  that  Pubposesof 

Income  Tax 
whether  the  ordinary  and  popular  sense  of  the  word  is  regarded,     ^  v. 

or  the  legal  and  technical  sense  as  used  by  the  Legislature  and 
defined  by  judicial  decisions  for  a  very  long  series  of  years,  the 
narrower  meaning  should  be  rejected,  and  the  term  ''  charitable 
purposes "  should  be  construed  in  the  Income  Tax  Act  as  in- 
cluding at  all  events  religious  purposes.  And  for. the  present 
case  this  is  all  that  need  be  established. 

Sir  E.  Clarke  S.G.  replied. 

The  House  took  time  for  consideration. 

1891.  July  20.    LoBD  Halsbtjey  L.C. : — 

My  Lords,  in  this  case  the  Income  Tax  Commissioners  have 
appealed  against  an  order  of  the  Court  of  Appeal,  whereby  a 
peremptory  mandamus  was  awarded  against  them,  commanding 
them  to  make  an  allowance  and  to  grant  a  certificate  of  such 
allowance.  If  upon  the  merits  of  this  case  an  allowance  ought 
to  be  made  and  a  certificate  granted,  I  cannot  doubt  that  the 
order  of  the  Court  of  Appeal  was  right. 

The  statute  under  which  the  Commissioners  are  acting  is 
peremptory  in  its  terms  to  the  Commissioners  to  make  the 
allowance,  and  to  give  the  certificates  in  cases  where  they  are 
commanded  to  be  given.  If,  therefore,  the  case  is  made  out  that 
the  facts  shew  a  case  where  the  allowance  ought  to  be  made,  and 
the  certificate,  which  is  merely  consequential,  should  be  given, 
there  is  a  plain  duty  imposed  by  the  statute  on  these  execu- 
tive officers,  the  neglect  of  which  is  properly  enforceable  by 

But  the  far  more  difficult  question  remains,  whether  the  fetcts 
proved  here  establish  the  proposition  that  the  case  for  the 
^owance  is  made  out.    That  depends  upon  the  true  construc- 

(1)  13  L.  B.  Ir.  150.  (3)  1  Ruas.  226. 

(2)  Law  Bep.  5  Ch.  570.  (4)  Law  Bep.  20  Eq.  483. 
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H.  L.  (E.)   Hon  of  5  &  6  Vict.  c.  35,  s.  61,  No..  YL,  Sched.  A.,  which  is  m 
1891        these  words : — 

Q^^^        **  No.  YI.  Allowances  to  be  made  in  respect  of  the  said  daties- 
"foSLS"'  m  Schedule  A. 

PuRpoBEs  OF      «  For  the  duties  charged  on  any  college  or  hall  in  any  of  the^ 

«.         universities  of  Great  Britain,  in  respect  of  the  public  buildings 

^^^^j^     and  offices  belonging  to  such  college  or  hall,  and  not  occupied 

LopdH^my,  |jy  j^j^y  individual  member  thereof,  or  by  any  person  paying  rent 

for  the  same,  and  for  the  repairs  of  the  public  buildings  and 

offices  of  such  college  or  hall,  and  the  gardens,  walks,  and 

grounds  for  recreation  repaired  and  maintained  by  the  funds  o£ 

such  college  or  hall : 

'^  Or  on  any  hospital,  public  school,  or  almshouse,  in  respect 
of  the  public  buildings,  offices,  and  premises  belonging  to  such 
hospital,  public  school,  or  almshouse,  and  not  occupied  by  any 
individual  officer  or  the  master  thereof,  whose  whole  income, 
however  arising,  estimated  according  to  the  rules  cmd  diiections 
of  this  Act,  shall  amount  to  or  exceed  one  hundred  and  fifty 
pounds  per  annum,  or  by  any  person  paying  rent  for  the  sarne^ 
and  for  the  repairs  of  such  hospital,  public  school,  or  almshouse,, 
and  offices  belonging  thereto,  and  of  the  gardens,  walks,  and 
grounds  for  the  sustenance  or  recreation  of  the  hospitallers^ 
scholars,  and  almsmen,  repaired  and  maintained  by  the  funds  of 
such  hospital,  school,  or  almshouse,  or  on  any  building  the 
property  of  any  literary  or  scientific  institution  used  solely  for 
the  purposes  of  such  institution,  and  in  which  no  payment  is 
made  or  demanded  for  any  instruction  there  afforded,  by  lectures 
or  otherwise;  provided  also  that  the  said  building  be  not 
occupied  by  any  officer  of  such  institution,  nor  by  any  peison 
paying  rent  for  the  same : 

^  The  said  allowances  to  be  granted  by  the  Commissioners  for 
General  Purposes  in  their  respective  districts : 

'^  Or  on  the  rents  and  profits  of  lands,  tenements,  hereditaments 
or  heritages  belonging  to  any  hospital,  public  school,  or  alms- 
house, or  vested  in  trustees  for  charitable  purposes,  so  far  as  the 
same  are  applied  to  charitable  purposes : 

**  The  said  last-mentioned  allowances  to  be  granted  upon  proof 
before   the   Commissioners  for   Special  Purposes  of  the  due 
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-application  of  the  said  rents  and  profits  to  charitable  pnrposes    H.  L.  (E.) 
xihlj,  and  in  so  far  as  the  same  shall  be  applied  to  charitable       1891 
pnrposes  only :  Coidod- 

**The  said  last-mentioned    allowances  to  be    claimed   and  ^^^^^^ 
f»ioyed  by  any  steward,  agent,  or  factor,  acting  for  such  school,  Pdbpobes  of 
hospital,  or  almshonse,  or  other  trost  for  charitable  pnrposes,         v. 
t)r  by  any  tmstee  of  the  same,  by  affidavit  to  be  taken  before       °"°" 
any  Commissioner  for  executing  this  Act  in  the  district  where  ^^^°^£Sf*^^' 
such  person  shall  reside,  stating  the  amount  of  the  duties 
t^hargeable,  and  the  application  thereof,  and  to  be  carried  into 
effect  by  the  Commissioners  for  Special  Purposes,  and  according 
"to  the  powers  rested  in  such  Commissioners,  without  vacating, 
altering,  or  impeaching  the  assessments  on  or  in  respect  of  such 
properties;   which  assessments    shall  be  in  force* and  levied 
notwithstanding  such  allowances/' 

The  main  debate  turns  upon  whether  the  lands  here  are  vested 
in  trustees  for  charitable  purposes,  though  the  whole  enactment 
is  not  without  its  importance  in  considering  what  is  the  extent 
of  its  application. 

The  particular  dispositions  which  give  rise  to  the  dispute  are 
sufficiently  set  forth  on  page  2  of  the  appellants'  case  as  follows : 
^  4u  Under  an  indenture  dated  the  11th  day  of  February  1813 
tsertain  lands,  tenements,  and  hereditaments  (hereinafter  referred 
to  as  lands)  in  the  county  of  Middlesex,  are  conveyed  by  one 
Elizabeth  Mary  Bates,  to  certain  trustees  upon  trust  after  pay- 
ment of  costs  and  outgoings  to  apply  the  annuities,  rent-charges, 
7early  issues,  and  profits  (all  of  which  are  hereinafter  referred  to 
as  rents  and  profits)  of  the  said  lands  as  follows : — ^that  is  to  say : 
^1.)  As  to  two  equal  fourth  parts  thereof,  for  the  general  purposes 
of  maintaining,  supporting,  and  advancing  the  missionary  estab- 
lishments among  heathen  nations  of  the  Protestant  Episcopal 
Clhurch,  known  by  the  name  of  Unitas  Fratrum,  or  United 
Brethren  (which  Protestant  Episcopal  Church  is  hereinafter 
Toferred  to  as  the  said  Church).  (2.)  As  to  another  equal  fourth 
*part,  towards  ihe  maintenance,  support,  and  education  of  the 
-children  of  ministers  and  missionaries  educated  at  the  school 
and  academy  at  Fulner,  neaar  Leeds,  special  regard  being  had  to 
the  cUldren  of  such  ministers  as  are  least  able  to  support  the 
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H.  L.  (E.)   expense  of  their  children's  education,  or  for  the  benefit  and  pnr» 

1^1        poses  of  any  similar  school,  academy,  or  establishment  elsewhere 

OoMms-     within  the  United  Kingdom.    (3.)  As  to  the  remaining  equal 

"sfboal^^  fourth  part  or  residue,  for  the  maintenance  and  support  of  certain 

]^^^2  establishments  appertaining  to  the  said  Church  for  single  persons^ 

V,         called  chdbr-houses,  within  the  United  Kingdom. 

^  5.  Under  another  indenture  dated  the  25th  day  of  July  1815 

L.C.  certain  freehold  estates  (also  hereinafter  referred  to  as  lands)  in 
""^  the  county  of  Middlesex,  are  conyeyed  by  the  said  Elizabeth  Mary 
Bates  to  certain  trustees  upon  trust,  after  the  payment  of  costs 
and  outgoings,  to  apply  the  residue  or  surplus  of  the  rents  and 
profits  of  the  said  lands  for  the  benefit  and  general  purposes  of  a 
certain  settlement  or  establishment  of  the  said  Church,  existing 
at  Gracehill,  Ballymena,  in  the  county  of  Antrim,  and  the 
dependencies  of  the  said  settlement  or  establishment  as  long  as 
the  same  shall  exist  as  a  Congregational  settlement  of  the 
said  Church." 

Whether  these  dispositions,  or  any  of  them,  are  charitable 
purposes,  within  the  meaning  of  the  exemption  I  have  quoted 
above,  must  be  determined  upon  a  consideration  of  what  those 
words  "  charitable  purposes  "  mean  in  the  exemption  in  question* 
Now,  before  proceeding  to  discuss  the  words  themselyes,  I 
somewhat  protest  against  the  assumption  that  the  alternative  is 
to  be  between  a  popular  and  what  is  called  a  technical  meanings 
unless  the  word  **  technical "  itself  receives  a  construction  different 
from  that  which  is  its  ordinary  use.  There  are,  doubtless,  some 
words  to  which  the  law  had  attached  in  the  stricter  sense  a  tech- 
nical meaning ;  but  the  word  *^  charitable "  is  not  one  of  those 
words,  though  I  do  not  deny  that  the  old  Court  of  Chancery,  in 
enforcing  the  performance  of  charitable  trusts,  included  in  that 
phrase  a  number  of  subjects  which  undoubtedly  no  one  outside 
the  Court  of  Chancery  would  have  supposed  to  be  comprehended 
within  that  term.  The  alternative,  therefore,  to  my  mind  may 
be  more  accurately  stated  as  lying  between  the  popular  and 
ordinary  interpretation  of  the  word  ^^  charitable,"  and  the  inter- 
pretation given  by  the  Court  of  Chancery  to  the  use  of  those 
words  in  the  statute  of  43  Elizabeth. 
My  Lords,  to  quote  from  the  language  of  Tindal  C. J.  when 
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deUyeringtheopimonof  the  judges  in  the /StfttMoiPedra^a  Oa8e(l):    H.l.(E.} 
**  The  only  role  for  the  constraction  of  Acts  of  Parliament  is,  that       1891 
Ihey  should  be  construed  according  to  the  intent  of  the  Parlia-     couku- 
ment  which  passed  the  Act    If  the  words  of  the  statute  are  in  ^^g^JJ^ 
themselves  precise  and  unambiguous,  then  no  more  can  be  neces-  ^*^'^^'' 
saiy  than  to  expound  those  words  in  their  natural  and  ordinary         v, 

sense.    The  words  themselyes  alone  do  in  such  case  best  declare       ' 

the  intention  of  the  lawgiyer.  But  if  any  doubt  arises  from  the  ^^^  ES*"*^ 
teims  employed  by  the  Legislature,  it  has  always  been  held  a 
safe  means  of  collecting  the  intention,  to  call  in  ud  the  ground 
and  cause  of  making  the  statute,  and  to  have  recourse  to  the 
preamble,  which,  according  to  Dyer  C.J.  {Stowd  Y.Lord  Zcuoh(^)\ 
is  a  key  to  open  the  minds  of  the  makers  of  the  Act,  and  the 
mischiefs  which  they  are  intended  to  redress.'* 

Now,  I  think,  it  is  yery  material  to  consider  what  was  the 
intent  of  Parliament  in  passing  43  Elizabeth.  That  Act  itself  is 
intituled,  ''An  Act  to  redress  the  misemployment  of  lands, 
goods,  and  stocks  of  money  heretofore  given  to  charitable  uses."* 
And  after  reciting  the  objects  with  which  certain  lands  and  stocks 
had  been  limited,  appointed,  and  assigned,  it  recites  that  the  said 
lands,  tenements,  rents,  and  so  forth,  nevertheless  had  not  been 
employed  according  to  the  charitable  intent  of  the  givers  and 
founders  thereof  by  reason  of  frauds,  breaches  of  trust,  and  negli- 
gence in  those  that  should  pay,  deliver,  and  employ  the  same. 
For  redress  and  remedy  whereof.  Be  it  enacted,  &c.  It  then 
proceeds  to  create  the  tribunal  and  machinery  for  the  restoration 
of  the  property  so  misemployed. 

My  Lords,  it  is  very  intelligible  to  my  mind  that  the  Court  of 
Chancery,  or  any  Court,  should  have  given  the  widest  possible 
interpretation  to  an  Act  intended  to  remedy  such  abuses.  The 
enumeration  of  charitable  objects  in  the  preamble  of  the  statute 
was  very  soon  interpreted  not  to  be  limited  to  the  exact  charities 
therein  referred  to.  Where  a  purpose  by  analogy  was  deemed 
by  the  Court  of  Chancery  to  be  within  its  spirit  and  intendment, 
it  was  held  to  be  *'  charitable  "  within  the  meaning  of  the  statute. 
In  Jones  v.  WUlicms  (3)  ''charity"  is  defined  to  be  "a  general 

(1)  11  a.  &  F.  at  p.  1^  (2)  Flow,  at  p.  369. 

(3)  Amb.  651. 
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H.  L.  (E.)  pnblio  HBO."  See  also  the  case  of  Thomson  v.  Shakespear  (1), 
1891  where  Lord  Campbell,  Enight-Bruce  L.J.,  and  Turner  L.J. 
OowiB-  (thongh  in  the  particular  case,  and  for  reafions  beside  the  present 
^"g^^^*  controyersy,  they  decide  against  the  validity  of  the  gift)  shew 
FuBFosu  OF  what  width  of  interpretation  in  their  view  may  be  applied  to  the 
words  **  charitable  use."  Thus  also  '^  paying,  lighting,  cleansing 
and  improving,  a  town,"  have  been  held  to  be  within  the  equity 
Loid  H^bury,  ^f  ^^  Statute  of  Elizabeth  and  «  charitable."  To  build  a  honse 
'"^  of  correction  or  sessions  house  is  a  charitable  purpose:  Dake, 
109, 136 ;  Attorney  General  v.  HeeUs  (2).  Also  to  found  a  botan- 
ical garden.  A  fund  for  the  establishment  of  lectures  against 
cruelty  to  animals  is  a  '^  charitable  use."  A  gift  **  to  the  Queen's 
Chancellor  of  the  Exchequer  for  the  time  being,  and  to  be  by 
him  appropriated  to  the  benefit  and  advantage  of  my  beloved 
country,  Oreat  Britain"  {Nightingale  v.  OouJhowm  (3))  is  a 
^  charitable  purpose  " :  see  also  TheUueon  v.  Woodford  (4). 

In  these  and  many  like  cases  it  appears  to  me  that  the  distinc^- 
iion  between  what  is  charitable  in  any  reasonable  sense,  and  that 
to  which  trustees  for  any  lawful  and  puUie  purpose  may  be  com- 
pelled to  apply  funds  committed  to  their  care,  has  been— I  will 
not  say  confused — ^but  so  mixed  that  where  it  becomes  necessaiy 
to  define  what  is  in  its  ordinary  and  natural  sense  ^  charitable  " 
what  is  merely  public  or  useful  is  lost  sight  of  And,  indeed,  for 
the  purposes  for  which  the  Court  was  then  enforcing  the  per- 
formance of  the  trusts  it  is  intelligible  that  such  distinctions 
should  be  disregarded. 

If  it  is  never  necessary  to  distinguish  between  such  heads  as 
** religious,"  "parochial,"  "educational,"  but  if  all  public  pur- 
poses whatsoever  which  the  law  would  support  and  the  Court  of 
Chancery  enforce  are  in  all  statutes  to  be  comprehended  within 
the  phrase  "  charitable,"  then  the  question  is  easily  solved ;  bat 
I  do  not  think  any  statute  or  any  decision  has  ever  oountenanoed 
such  a  proposition. 

It  is  argued  that  the  phrases  "  charitable  trusts  "  and  "  charit- 
able purposes "  have  always  received  the  same  construction  in 
Ireland  to  which  the  Act  43  Eliz.  does  not  extend,  and  that 

(1)  1  D.  P.  &  J.  399.  (8)  2  Ph.  59*. 

(2)  2  S.  &  S.  67,  76.  (4)  4  Ves.  235. 
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therefore  apart  from  the  particular  statute  it  has,  so  to  speak,  a    H.  L.  (E.) 
technical  and  legal  meaning  in  the  law.  I89i 

I  think  the  argument  is  not  sound ;  the  statement  of  fact  on     gomoTis- 
vhich  it  rests  is  literally  accurate,  but  misleading,  inasmuch  as  "g^^^* 
between  48  Eliz.  (1601)  and  10  Charles  1  (1634)  there  is  very  Pubfossb  of 

Inoomb  Tax 

little  authority  obtainable  as  to  what  the  views  of  the  Irish         v. 
Courts  were  during  that  interval ;  and  from  that  date  the  Irish     ^^*^°^"" 
Act,  10  Charles  1,  certainly  established  what  I  will  call  the  ^^^^"^^ 

statutable  meaning  of  those  words  as  applicable  to  the  subject-       

matter  with  which  it  dealt  just  as  much  as  43  Eliz.  To  shew 
that  I  am  not  overstating  the  identity  of  the  statutes  in  question 
in  their  scope  and  object,  it  may  be  worth  while  to  quote  the 
language  of  Lord  St.  Leonards,  in  the  case  of  the  Ineorporated 
Soeiehf  v.  Bioharda.  (1)  In  delivering  judgment  as  Lord  Chan- 
cellor of  Ireland,  he  observed :  ^'  I  minutely  compared  the  two 
Acts,  placing  the  charitable  uses  enumerated  in  one  in  juxta- 
position with  those  to  be  found  in  the  other ;  and  I  find  very 
little  difference  between  them.  Thus  the  Statute  of  Elizabeth 
speaks  of  relief  to  aged,  impotent,  and  poor  people ;  the  main- 
tenance of  sick  and  married  soldiers  and  mariners ;  it  enumerates 
a  list  of  such  cases,  whilst  that  of  Charles  has  those  compre- 
hensive words  '  or  for  the  relief  or  maintenance  of  any  manner 
of  poor,  succourless,  distressed,  or  impotent  persons.'  It  would 
be  difficult  to  shew  that  any  one  of  the  particular  charities  set 
forth  in  the  Act  of  Elizabeth  is  not  included  within  those  general 
words.  Again  the  Statute  of  Elizabeth  speaks  of  'schools  of 
learning,  free  schools  and  scholars  of  universities ; '  whilst  that 
of  Charles  is  thus  expressed ;  '  for  the  erection,  maintenance,  or 
support  of  any  college,  school,  lecture  in  divinity,  or  in  any  of 
the  liberal  arts  or  sciences.'  The  Act  of  Charles  in  this  respect 
goes  beyond  that  of  Elizabeth,  for  the  latter  does  not  comprise 
in  words  '4ihe  liberal  arts  and  sciences.'  Then  the  Act  of 
Elizabeth  recites  those  gifts  which  had  been  or  might  be  made 
for  the  repair  of  bridges,  &c. ;  *  some  for  repairs  of  bridges,  ports, 
havens,  causeways,  churches,  seabanks,  and  highways';  and  I 
find  in  the  Statute  of  Charles  mention  made  of  similar  gifts,  not 
as  in  the  other,  collected  all  together,  but  in  different  parts ;  thus : 
(1)  1  D.  &  War.  at  p.  324. 
Vol.  L  1891.  8  2  0 

Digitized  by  VjOOQIC 


546  HOUSE  OP  LORDS  [1891] 

H.  L.  (K)    <  for  the  building,  re-edifying,  or  maintaining  in  repair  of  any 

1891        church,  college,  school,  or  hospital ' ;  and  in  another  place,  *  for 

Ooxxia-     the  erection,  building,  maintenance,  or  repair  of  any  bridges, 

"smotal^"  causeyes,  cashes,  paces,  and  highways,  within  this  realm.'    The 

2"*'*>™^'  Act  of   Charles  also  provides  *for  the  maintenance  of  any 

V.         minister  and  preacher  of  the  Holy  Word  of  God,'  which  was 

'     purposely  omitted  in  the  Statute  of  Elizabeth  (Duke,  125).  After 

LoniagBbuiy,  ^j^j^  ^^^  general  words  of  the  Act  of  Charles  are,  *  or  for  any  other 
like  lawful  and  charitable  use  and  uses,  warranted  by  the  laws  of 
this  realm.'  The  Statute  of  Charles  seems,  therefore,  an  almost 
exact  pattern  of  the  Statute  of  Elizabeth,  and  I  have  but  little 
doubt,  that  its  framers  had  the  latter  Act  before  them  at  the  time 
they  were  preparing  it" 

Then  it  is  said  that  these  exemptions  have  been  allowed  for 
a  long  period ;  that  is  true,  but  I  am  not  able  to  assent  to  the 
yiew  that  the  course  pursued  by  the  executire  officers  of  the 
Crown  is  one  which,  under  the  circumstances  of  this  case,  could 
afford  any  clue  to  the  true  construction  of  the  statute. 

I  do  not  deny  that,  in  the  language  of  Cockbum  C.  J. :  Fea&er 
y.  The  Queen  (1)  *'  where  there  has  been  an  exposition  of  the  law 
by  judicial  decision,  or  a  settled  course  of  practice  or  understand- 
ing of  the  law  among  legal  practitioners,  the  language  of  an 
instrument^'  (or  of  a  statute)  **  may  in  certain  cases  be  interpreted 
according  to  such  a  standard."  Take  the  case  there  referred  to. 
I  quote  from  the  statement  of  facts  by  the  Chief  Justice  (p.  289) : 
**  It  certainly  appears  that  at  the  time  this  patent  was  granted  a 
general  understanding  prevailed,  founded  on  the  practice  of  a 
long  series  of  years,  that  if  patented  inventions  were  used  in  any 
of  the  departments  of  the  public  service  the  patentee  would  be 
remunerated  by  the  ministers  or  officers  of  the  Crown  administer- 
ing such  departments,  as  though  the  u^e  had  been  by  private 
individuals.  There  can  be  no  doubt  that  in  numeroms  instances 
payments  had  been  made  to  patentees  for  the  use  of  patented 
inventions  in  the  public  service  without  objection  or  difficulty; 
and  not  only  does  no  question  appear  to  have  been  raised  as  to 
the  right  of  the  patentees  by  the  ministers  of  the  Crown,  but  the 
legal  advisers  of  the  Crown  appear  also  to  have  considered  the 
(1)  6  B.  &  S.  at  p.  290. 
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right,  whether  arising  from  the  terms  of  the  patent  or  from  the    h.  l.  (E.) 
existing  practice,  as  so  well  settled  that  we  find  Sir  John  Jervis       isui 
the  then  Attorney  Greneral,  on  an  application  for  the  renewal     c^|^. 
of  the  patent  oiPeUU  Smith  (1),  before  the  Judicial  Committee  "^^^^* 
of  the  Privy  Council  in  the  year  1852,  two  years  only  before  the  Pobposes  op 
date  of  this  patent,  endeavouring  to  obtain  the  insertion  of  a         «. 
condition  that  the  Crown  should  have  the  use  of  the  invention     ^"""** 
without  payment;  a  course  which  obviously  would  have  been  i'«rdH^«^'»^. 
unnecessary  if  the  Crown  had  been  considered  entitled  to  use  the       — 
invention  without  such  a  provision.    That  the  same  view  of  the 
matter  has  prevailed  until  the  present  question  was  raised  in 
this  case  and  that  of  Clare  v.  The  Queen  which  immediately 
preceded  it,  is  plain,  as  we  find  a  similar  application  to  that  made 
by  the  Attorney  Greneral  in  the  case  of  SmUKs  Patent  repeated 
in  the  subsequent  cases  of  Carpenter's  and  Lanecuter's  Patents, 
the  application  for  the  renewal  of  the  latter  having  occurred  as 
late  as  in  the  last  year.    There  can  be  little  doubt  that  on  the 
fidth  of  the  understanding  and  piactice  referred  to  many  in« 
venters  have,  at  a  great  expense  of  time  and  money,  perfected 
and  matured  inventions  and  taken  out  patents  in  the  expectation 
of  deriving  a  portion  of  their  reward  from  the  adoption  of  their 
inventions  in  the  public  service." 

And  yet  notwithstanding  this  they  held  that  the  patent  would 
not  be  construed  in  pursuance  of  such  a  practice.  Or  to  put  the 
limitation  a  little  higher,  as  it  is  put  by  Lord  EUenborough  in 
Isherwood  v.  Oldhnow  (2),  ^^  where  the  general  understanding  of 
the  law  has  not  been  speculative  and  theoretical,  but  where  it 
has  been  made  the  groundwork  and  substratum  of  practice  "  (such 
as  in  the  case  with  which  he  was  dealing)  ''  upon  which  powers  of 
the  character  then  in  debate  had  been  erected  and  acted  upon 
£com  the  time  of  Henry  YIII.  down  to  1815." 

I  think  it  would  be  impossible  to  say  that  anything  in  the 
history  of  the  administration  of  the  Income  Tax  Act  comes  up 
to  the  standard  required,  even  apart  from  the  history  of  how  the 
practice  of  allowing  the  exemption  in  debate  had  grown  up. 

As  a  matter  of  fact  we  know  that  the  practice  is  directly  in 

conflict  with  the  opinion  given  by  the  law  o£Scers  of  the  Crown, 

(1)  7  Moo.  P.  0.  0. 133.  (2)  3  M.  &  S.  at  p.  397. 

3  2  0  2 
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H.  L.  (K)    Sir  Alexander  Gockburn  and  Lord  Westbury,  when  respectivelj 

1891        Attorney  and  Solicitor  General,  in  the  year  1856,  who  advised 

GoMuis-     ^^^^  *' charitable  purposes"  were  plainly  distinguishable  from 

^^mxL^  " parochial  purposes "  in  the  Income  Tax  Acts,  and  accordingly 

PuBFOBBsor  advised  a&:ainst  exemptions  which  certainly  in  the  Court  of 

Inoohe  Xax  ox  tf  ^^ 

V.         Chancery  would  have  been  considered  **  charitable."    We  know 

"'"^'      also  that  the  origin  of  the  allowance  was  founded  on  the  opinion 

Lord  Hgfliwiry.  ^£  jj^^  FuUer,  to  whom  was  assigned  the  duty  of  superintending 

^^'        the  business  relating  to  the  claims  of  charities  for  exemption  in 

the  year  1843. 

The  opinion  given  in  1856  does  not  appear  however  to  have 
been  acted  on,  since  by  a  letter  from  the  Treasury  to  the  Com- 
missioners of  Inland  Revenue/ dated  October  1, 1863,  it  was  laid 
down  that,  notwithstanding  the  opinion  of  the  law  officers,  the 
administration  of  the  tax  ought  not  to  be  altered  by  a  purely 
administrative  authority.  All  this  appears  from  a  Betum  made 
to  an  order  of  the  House  of  Lords,  dated  August  3, 1888.  Bat 
I  confess  I  should  regard  with  very  great  hesitation  any  inference 
derivable  from  the  parliamentary  paper  in  question,  except  the 
inference  which  negatives  a  universal  and  adopted  practice  as 
expounding  the  law. 

I  cannot  therefore  agree  that  the  statute  receives  any  exposi- 
tion from  the  fact  that  the  practice  has  been  such  as  has  been 
described.  I  also  think  the  true  view  of  the  construction  of  an 
Act  which  is  to  apply  to  England,  Ireland,  and  Scotland  alike, 
is,  that  it  ought  to  be  construed  according  to  the  canon  of  con- 
struction laid  down  by  the  Court  of  Session  in  the  case  of  Bairns 
TriMteea  v.  Lord  Advocate  (1).  It  is  a  rule  which  has  been  acted 
on,  not  only  in  respect  of  Taxing  Acts,  but  of  other  enactments. 
Indeed,  it  is  only  part  of  a  general  principle  of  common  sense 
which  Mr.  Justice  Grose  laid  down  in  a  rating  case:  fi.  v. 
Eogg  (2),  '*a  universal  law  cannot  receive  different  construc- 
tions in  different  towns."  And  if  (to  quote  the  language  of 
Lord  Justice  Fry),  words  construed  in  their  technical  sense 
would  produce  inequality,  and  construed  in  their  popular  sense 
would  produce  equality,  you  are  to  choose  the  latter.  I  should 
hesitate  very  much  to  qualify  this  rule  of  construction  by 
(1)  15  Sess.  Cas.  4th  Series,  682.  (2)  1  T.  B.  728. 
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pointing  to  instances  in  which  inappropriate  words  had  been    H.L.(E.) 
used  in  a  statute.     That,  in  fact,  the  language  of  an  Act  of       1891 
Parliament  may  be  founded  on  some  mistake,  and  that  words     commu- 
may  be  clumsily  used,  I  do  not  deny.     But  I  do  not  think  it  is  "^^^" 
competent  to  any  Court  to  proceed  upon  the  assumption  that  Pubpobmof 
the  legislature  has  made  a  mistake.    Whatever  the  real  fact  may         v. 
be,  I  think  a  Court  of  Law  is  bound  jbo  proceed  upon  the  assump-       !^^' 
tion  that  the  legislature  is  an  ideal  person  that  does  not  make  ^^^^^^* 
mistakes.    It  must  be  assumed  that  it  has  intended  what  it  has 
said,  and  I  think  any  other  view  of  the  mode  in  which  one  must 
approach  the  interpretation  of  a  statute,  would  give  authority 
for  an  interpretation  of  the  language  of  an  Act  of  Parliament, 
which  would  be  attended  with  the  most  serious  consequences. 

I  am  not  satisfied,  after  fully  considering  the  statutes  and 
decisions  which  the  care  of  my  noble  and  learned  friend.  Lord 
Watson,  has  collected  for  our  guidance,  that  the  principle  of  the 
decision  of  the  Court  in  the  case  of  Baird's  trustees  is  not  quite 
reconcilable  with  all  of  them.  That  *^  godly  "  and  ^*  pious  "  are 
convertible  terms,  and  may  be  so  treated,  is  true.  And,  with 
reference  to  the  subject-matter  of  the  decisions  to  which  my 
noble  friend  has  referred,  it  is  to  be  observed  that  the  supply  of 
education,  or  the  relief  of  poverty,  largely  entered  into  the 
purpose  referred  to,  and  that  the  question  then  in  debate  did  not 
raise  the  question  now  before  your  lordships.  In  no  one  of 
them  do  I  find  such  a  latitude  of  interpretation  of  "  charitable 
purposes "  as  those  which  I  have  quoted,  as  being  within  the 
contemplation  of  the  English  Court  of  Chancery  '*  charitable 
purposes,"  and  they  are  also  open  to  an  observation  of  a  more 
general  character,  which  I  shall  have  to  make  presently  when 
dealing  with  the  particular  donation  now  before  your  lordships 
for  consideration. 

In  common  with  the  Court  of  Appeal,  I  think  that  the  principle 
laid  down  by  the  Court  of  Session  in  construing  an  Act  which  is 
to  apply  to  the  three  kingdoms,  is  a  sound  one,  though  perhaps 
verbal  criticisms  may  be  applied  to  the  language  in  which  it  is 
conveyed.  Lord  Campbell's  observation  in  the  case  of  Lard 
Saltoun  V.  Lord  Advocate  (1),  I  think  is  the  true  rule ;  though 

(1)  3  Macq.  659. 
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ILL. (E.)    even  there,  perhaps,  criticism  might  be  applied  to  the  exact 
1891        language  in  which  it  is  expressed. 
CoMMM-         I  cannot  concur  with  the  view  which  has  found  favour  with 

BioNBBsroR  Qj^Q   Qf  y^^y  lordships,  that    the    technicalities    which    Lord 

PufiFosEsoF  Campbell  thought  were  to  be  disregarded  were  not  technical 

•p.         expressions  in  the  Act.     The  word  which  was  in  debate  was 

Pembkl.     „  predecessor,"  and  whether  that  word  was  to  receive  its  meaning 

^"^Sa^^*^*  according  to  technical  application  in  Scotch  law,  or  its  more 
popular  meaning,  was  the  turning  point  of  the  case ;  and  it  was 
with  reference  to  the  use  of  that  word  ^^  predecessor  "  that  Lord 
Campbell's  observations  were  made.  Neither  do  I  think  one 
gets  much  light  from  the  case  of  Gordon  of  Park,  where,  by  the 
Act  of  Union  itself  it  was  ordained  *^  that  the  law  of  treason  should 
be  administered  as  much  as  possible  alike  in  the  two  countries." 
That  Act,  therefore,  recognised  that  differences  did  exist,  and 
enacted  in  somewhat  loose  phraseology  that  they  were  to  be 
administered  **  as  much  as  possible  alike." 

I  do  not  find  that  in  any  Scottish  Act,  or  in  any  Scottish 
decision,  ^^  institutions  for  general  public  purposes,"  "  protection 
of  animals,"  "  extension  of  knowledge,"  "  museums,"  "  libraries," 
or  the  like,  '' diffusion  of  geographical  knowledge,"  ''homes 
for  lost  dogs,"  or  '*  anti-vivisection  "  societies,  would  be  treated 
in  Scotland  as  the  objects  of  charitable  donation,  and  the  argu- 
ment involves  the  necessity  of  establishing,  not  that  theie  are 
points  in  which  the  English  and  Scottish  use  of  that  word 
may  be  similar,  or  even  identical,  but  that  generally,  and  in 
the  Scotch  and  English  law,  they  must  have  practically  the 
same  meaning.  I  should  hesitate  very  much  to  differ  from 
the  Court  of  Session  on  that  subject,  and  certainly  there  is 
nothing  which  has  been  brought  before  your  lordships  during 
the  argument  which  to  my  mind  justified  the  proposition  that 
the  use  of  the  words  ''  charitable  purposes "  in  the  Court  of 
Chancery,  which,  as  I  have  pointed  out,  comprehends  all  the 
above  objects,  has  ever  been  adopted  in  the  law  of  Scotland.  I 
admit  the  justice  of  the  criticism  which  suggests  that  words  are 
sometimes  put  into  an  Act  ex  abundant!  cautela,  and  would  not 
therefore  rely  upon  mere  redundancy  of  expression,  which  I 
agree  may  be  inserted  for  securing  some  particular  institution 
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which  it  is  thought  might  otherwise  be  deprived  of  such  statutable  H.  L.  (E.) 

ezeinption;   but  I  do  not  think  that   the  same  observation       i89i 

applies  to  a  series  of  statutes  in  which  ^^  charitable "  is  dis-     ooioits- 

tinguished  from  "  public  "  purpose,  or  religious,  or  educational,  "gj.^^* 

as  indeed  is  the  case  in  the  statute  upon  which  most  reliance  is  Pubpobis  of 

Inoome  Tax 
placed  (16  &  17  Vict.  c.  51),  where  the  words  are  "  charitable  or         «. 

public  purposes."  I  do  not  deny  the  validity  as  an  argument  of  ^^^^' 
the  drafting  of  that  clause,  which  having  described  the  property  i^«igg^*»«»7. 
as  subject  to  a  trust  for  "  charitable  "  or  "  public  "  purposes,  and  """^ 
having  all  through  the  clause  spoken  of  **  such  ".  property,  finally 
speaks  of  it  as  **  the  charity "  property,  a  phrase  in  itself  not 
quite  accurate;  but  I  agree  that  if  a  question  were  to  arise 
whether  there  was  the  power  of  securing  the  amount  of  duty 
upon  the  property,  the  subject  of  a  trust  for  "public"  or  for 
^charitable"  purposes,  any  Court  would  construe  the  words 
^'charity  property  "  as  being  comprehended  within  the  intended 
power  to  charge ;  but  it  would  be  rather  upon  the  construction 
of  the  whole  section,  than  that  the  words  themselves  import  an 
identity  between  the  words  "  charitable  "  and  "  public."  The 
fact  however  remains,  that  in  various  statutes  the  word  ^'  charit- 
able "  is  distinguished  by  the  legislature  from  *^  public,"  ^'  educa- 
tional," '^  religious ; "  and,  in  no  one  instance  that  I  have  been 
able  to  find,  do  the  words  run  ''or  other  charitable  purpose," 
which  one  would  think  would  be  the  natural  mode  of  expressing 
the  meaning  now  insisted  on.  One  can  understand  the  good 
sense  of  the  effort  to  give  the  widest  interpretation  to  such  a 
phrase  as  ''  charitable  uses,"  as  in  the  English  and  Irish  statutes, 
or  the  words  ''  pious  donations  "  of  the  Scottish  Statute  of  1633. 
The  evil  was  the  same  in  all  three  countries,  viz. :  the  mis- 
application of  donations  made  for  the  benefit  of  people  who 
could  not  be  represented  by  any  particular  litigant,  and  whose 
interests  were  neglected  by  the  dishonest  appropriation  of  gifts 
intended  for  useful,  public,  or  charitable  purposes.  But  such 
considerations  have  no  application  to  a  Taxing  Act.  There  is 
no  purpose  in  a  Taxing  Act  but  to  raise  money,  and  an  ex- 
emption is  just  as  much  within  this  criticism  as  any  other  part 
of  the  Act,  since  every  exemption  throws  an  additional  burden 
on  the  rest  of  the  community. 
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H.  L.  (B.)       It  is  suggested,  indeed,  that  the  reason  for  an  exemption  may 

1891        be  that  the  public  nature  of  the  interest  is  that  which  may 

GomfiB-     justify  the  exemption.     I  cannot  find  any  trace  of  such  a 

"smot^*  principle  in  the  statute,  and  I  do  not  think  it  is  borne  out  by 

PoBFOBxs  or  decisions  where  the  incidence  of  rates  has  been  in  question.    It 
Inooms  7ax 

V.         was  undoubtedly  thought  that  property  held  for  public  purposes 

!^^     was  not  rateable ;  but  this  is  now  clearly  not  the  law.    It  is 

LoidH^rtwy,  gQ^j^ied  that  no  such  exemption  applies:  see  Mersey  Docks  v. 

Camisran  (1);  Clyde  NavigcUum  Trustees  y.  Adamson  (2);  Gonh 

missioners  of  Leith  Harbour  and  Docks  y.  In^f^ector  of  the  Poor  (3). 

The  construction  of  a  Taxing  Act  appears  to  me  to  present  no 
analogy  to  the  class  of  Acts,  English,  Irish,  or  Scotch,  to  which 
I  have  above  referred,  and  I  cannot  apply  to  this  Act  the 
principle  of  construction  which  those  Acts  may  yery  justly  have 
receiyed. 

To  come  now  to  the  particular  bequests  before  us,  and  to  the 
use  of  the  word  '^  charitable "  in  the  particular  Act  we  are 
construing,  I  would  say,  without  attempting  an  exhausti?e 
definition  or  even  description  of  what  may  be  comprehended 
within  the  term  **  charitable  purpose,"  I  conceive  that  the  real 
ordinary  use  of  the  word  *'  charitable "  as  distinguished  from 
any  technicalities  whatsoever,  always  does  involve  the  relief  of 
poverty.  No  one  would  doubt  what  was  the  meaning  of  a 
charity  sermon,  a  charity  school,  or  of  a  person  giving  service 
gratuitously  because  it  was  for  a  charity.  And  it  seems  to  me 
that  the  Court  of  Appeal  did  not  so  much  differ  with  the  Loid 
Chief  Justice  as  to  the  true  exposition  of  the  word  involving  the 
relief  of  poverty,  as  in  the  application  of  the  proposition.  What 
would  be  a  relief  of  poverty  ?  And  as  to  that,  I  think  it  would 
be  impossible  to  give  an  adequate  exposition  of  what  would 
presumably  be  in  the  mind  of  the  Legislature,  without  regarding 
the  circumstances  of  the  time,  and  the  state  of  public  feeling 
when  the  legislation  in  question  was  under  debate.  At  a  time, 
for  instance,  when  religious  instruction  was  regarded  as  being  as 
important  as  the  maintenance  of  life,  then  if  people  were  without 
the  means  of   obtaining  religious  instruction,  one    can  well 

(1)  11  H.  L.  0.  443.  (2)  4  Macq.  931. 

(3)  Law  Rep.  1  H.  L.,  Sc.  17. 
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nndergtand  the  principle  that   to  give  them   the   necessary  h.l.(E.) 
religions  instrnction,  which  the  argnment  assumes  they  would       1891 
not  otherwise  be  able  to  obtain^  would  be  in  the  sense  which      couma- 

I  have  indicated  "  charitable."  "^^^ 

But  the  difficulty  I  have  in  reconciling  the  decision  of  the  Pubfocbs  of 

Income  T^ax. 

majority  of  the  Court  of  Appeal  with  the  principle  they  have         v. 
laid  down  is  that  in  the  particular  gift  under  debate,  purposes     ^^|^- 
appear  to  be  contemplated,  having  no  relation  to  poverty  at  all,  ^"^^a**"^* 
Take  the  first  case  of  foreign  missions:   I  suppose  the  con- 
version  of  the  wealthiest  chieftain  to  the  views  of  the  Moravian 
Mission  would  be  just  as  much  within  the  object  of  the  trust  as 
any  other  purpose. 

The  Master  of  the  Bolls  whilst  enlarging  the  purposes  which 
may  be  described  as  charitable,  beyond  the  mere  relief  of 
physical  necessities,  as  to  which  I  do  not  disagree,  adds  these 
words: — ^**You  may  desire  to  convert  the  richest  people,  and 
very  often  do.  If  you  desire  to  convert  them  tojyour  religious 
opinions,  whatever  they  may  be,  not  on  account  of  their  poverty, 
bnt  because  you  think  it  is  desirable  that  their  religious  views 
should  be  like  yours  that  does  not  come  within  this  canon.  A 
leligious  object  is  not  necessarily  a  charitable  object  within  the 
sense  that  I  have  put  it."  With  that  view  I  entirely  concur, 
and,  as  I  have  said,  the  difficulty  I  have  is  in  applying  such  a 
lule  to  justify  the  exemption  here  claimed.  I  do  not  understand 
how  it  can  be  said  that  this  trust  is  only  for  a  mission  to  convert 
simply  poor  heathens.  It  seems  to  me  (to  use  the  language  of 
the  Master  of  the  Bolls  himself)  '^  a  mission  to  convert  heathens 
without  regard  to  their  poverty  at  alL"  And  it  is  to  be  remem- 
bered that,  so  far  as  the  property  is  entitled  to  exemption,  it 
must  not  only  be  applicable  to  but  applied  to  the  charitable 
'  purposes  in  favour  of  which  the  exemption  is  claimed.  I  think 
it  would  be  a  surprise  to  the  Moravian  body  itself  to  find  that 
their  missions  were  either  exclusively  or  substantially  applied 
only  to  impoverished  heathens,^^^and  that  heathens  well  off  in 
their  own  country  were  beyond  the  scheme  of  their  missions. 
To  my  mind  it  is  obvious  that  the  object  of  the  mission  is  the 
propagation  of  the  Moravian  tenets  among  persons  whom  the 
Moravian  Brethren  conceive  to  be  in  darkness,  and  whom  they 
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H.L.(E.)  wish  to  eclighten  by  the  views  which  they  themselres  profess, 

1891  and  that  the  element  of  porerty,  as  applicable  necessarily  to  the 

OoMMifl-  objects  of  their  efforts^  is  as  much  beside  the  Moravian  view  as 

"bimal^*  the  colour  of  the  converts  or  the  situation  of  the  territory. 

PuBPOBEs  or       That  there  are  some  objects  which  would  be  charitable  objects 
Ikcx>iie  Tax 

If.         under  these  trusts,  I  do  not  deny ;  but  the  question  here  argued 

is  whether  the  funds  are  dU  applicable  and  applied  to  charitable 

Lord  Halsbiurr,  ^,,-,-.^-,^^ 

L.C.        purposes. 

^^  For  these  reasons  I  am  of  opinion  that  the  judgment  appealed 

from  ought  to  be  reversed. 

LoBD  Watson: — 

My  Lords,  by  indenture  executed  in  1813  and  1815,  Mrs.  Eliza- 
beth Mary  Bates  settled  real  estate  in  England  upon  trust  for 
purposes  connected  with  the  church  of  the  United  Brethren, 
commonly  known  as  Moravians.  The  larger  share  of  the  trust 
income  is  appropriated  to  the  support  of  the  missionary  establish- 
ments of  the  church  among  heathen  nations.  The  other  objects 
of  the  trust  are  (1)  the  maintenance  and  education  of  children 
of  ministers  and  missionaries,  special  regard  being  had  to  the 
children  of  those  ministers  who  are  least  able  to  bear  the  expense, 
and  (2)  the  choir  houses  of  the  church,  which  provide  homes  for 
female  teachers  who  have  become  incapacitated  for  work,  for 
widows  of  ministers,  missionaries,  and  poor  members,  and  also  for 
single  men  engaged  in  attending  to  the  young  and  assisting  in 
their  education. 

Down  to  the  year  1886,  income  tax  upon  the  annual  valne 
of  the  trust  estate  was  paid  in  the  first  instance  by  their  tenants, 
and  was  then  repaid  to  the  trustees,  under  the  enactments  of 
Sched.  A.  Rule  VI.,  of  5  &  6  Vict.  c.  35,  which  provides  that,  in 
charging  duty,  allowances  shall  be  granted  in  respect  of  ^  the 
rents  and  profits  of  lands,  tenements,  hereditaments,  or  heri- 
tages, belonging  to  any  hospital,  public  school,  or  almshouse,  or 
vested  in  trustees  for  charitable  purposes,  so  far  as  the  same 
are  applied  to  charitable  purposes."  An  application  made  to 
the  appellants  for  allowance  of  the  tax  for  the  year  ending 
5th  of  April,  1886,  which  had  been  paid  by  the  tenants,  was 
rejected  upon  the  ground  that  the  purposes  to  which  the  tmst 
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inoame  is  appropriated  and  applied  do  not  bring  it  within  the    H.  L.  (E.) 
scope  of  these  exemptions.    In  consequence  of  their  refusal,  the       1891 
respondent,  who  is  treasurer  of  the  Church  of  the  United  Brethren,     cjommtb- 
upon  the  12th  of  April,  1888,  obtained  an  order  nisi  for  a  writ  of  "sraSiT* 
mandamus  to  compel  the  appellants  to  grant  the  allowance,  and  purposes  of 

.,     ,  .  .  .«  .f  ,       i.  Income  Tax 

With  that  view,  to  give  a  certificate,  with  an  order  for  repayment         v. 

in  terms  of  the  statute.    It  does  not  seem  to  admit  of  serious       !^!^ 

dispute  that,  if  the  purposes  of  Mrs.  Bates'  Trust  are  "  charitable  -^'^^^J^^'^^- 

purposes  "  within  the  meaning  of  the  Act  of  1842,  the  appellants 

have  declined  to  perform  their  statutory  duty,  and  a  mandamus 

must  issue. 

Had  5  &  6  Vict  c.  85  been  an  English  statute  the  present 
controversy  would,  in  all  probability,  never  have  arisen.  The 
expression  '^  charitable  purposes  "  is  commonly,  if  not  invariably, 
used,  both  in  English  law  and  English  legislation,  in  a  sense 
wide  enough  to  include  the  missionary  enterprises  and  the  choir 
houses  of  the  Unitas  Fratrum,  as  well  as  the  maintenance  and 
education  of  the  children  of  its  ministers  and  missionaries.  But 
the  Act  applies  to  Scotland  as  well  as  to  England ;  and  the 
argument  of  the  appellants  in  the  Courts  below,  and  at  your 
Lordships'  Bar,  has  been  founded  on  the  assumption  that  in 
Scotch  law  the  expression  cannot,  according  to  any  legitimate 
construction,  include  the  objects  of  Mrs.  Bates'  Trust  settle- 
ments. That  proposition  is  not  without  some  authority  to 
support  it ;  and  hence  the  difficulty  which  the  Courts  below  have 
experienced  in  dealing  with  the  present  case. 

The  statutory  words  of  exemption  upon  which  the  result  of  this 
appeal  depends  were,  for  the  first  time,  made  the  subject  of 
judicial  interpretation  in  Baird*8  Trustees  v.  Lord  Advocate  (1) 
which  was  decided  by  the  First  Division  of  the  Court  of  Session 
in  1888.  The  truster  in  that  case  had  directed  that  the  funds 
settled  by  him,  amounting  to  half  a  million  sterling,  should  be 
expended  for  the  support  of  objects  and  purposes  in  connection 
with  the  Established  Church  of  Scotland,  all  of  a  religious  cha- 
racter, and  for  the  aid  of  institutions  having  the  promotion  of 
such  purposes  in  view;  his  desire  being  to  mitigate  spiritual 
destitution  among  the  poor  and  working  population  of  Scotland, 
(1)  16  SesB.  Cas.  4th  Series,  Gd2. 
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H.  L.  (B.)    throDgh  efforts  for  securing  the  godly  upbringing  of  the  young, 

1891        the  establishing  of  parochial  pastoral  work,  and  the  stimulating 

CoMxis-     ^f  ministers  and  agencies  of  the  Church  to  sustained  devoted- 

"spbcial^^  ness  in  the  work  of  carrying  the  Gospel  to  the  homes  and  hearts 

PuBFosEs  or  of  all.     The  Inner  House,  affirming  the  judgment  of  the  Liord 

V.         Ordinary  (the  late  Lord  Eraser),  held  that  the  income  of  heritable 

'   ....  '     estate  vested  in  the  trustees  for  these  purposes  was  not  within  the 

^^^J^^^^   statutory  exemption. 

The  learned  judges  of  the  Court  of  Session  refdsed  to  attach  to 
'^ charitable  purposes"  the  comprehensiye  meaning  which  the 
words  admittedly  bear  in  English  law,  being  of  opinion  that 
they  have  no  technical  significance  in  the  law  language  of  Scot- 
land. Accordingly,  they  held  that  in  the  Act  of  1842,  which  is 
an  Imperial  statute,  the  words  must  be  read  in  their  ordinary 
and  popular  acceptation.  The  meaning  of  the  words,  when  inters 
preted  in  that  sense,  was  thus  defined  by  the  Lord  President 
(Inglis) :  ^^  Charity  is  relief  of  poverty,  and  a  charitable  act  or  a 
charitable  purpose  consists  in  relieving  poverty,  and' whatever 
goes  beyond  that  is  not  within  the  meaning  of  the  word  '  charity  * 
as  it  occurs  in  this  statute."  Lord  IShand,  adopting  a  still 
narrower  definition,  said:  ^'I  think  it  (i.e.,  the  statutory  ex- 
emption) relates  to  funds  dedicated  to  the  relief  of  physical 
necessity  or  want ;  to  funds  given  as  alms,  or  as  a  provision  for 
the  relief  of  persons  from  physical  privations  or  suffering  arising 
from  poverty,  and  that  it  goes  no  farther."  Lord  Adam,  in 
agreeing  with  his  brethren,  observed:  ''It  appears  to  me  to  be 
quite  impossible  to  extend  the  term  '  charitable  purposes,'  used 
in  this  Act,  so  as  to  cover  religious  purposes." 

In  this  case  Lord  Coleridge  C.  J.  adopted  the  same  construc- 
tion of  ''  charitable  purposes "  which  had  conmiended  itself  to 
the  Court  of  Session.  Grantham  J.  dissented,  upon  the  ground 
apparently  that  the  Government  by  which  the  Act  was  intro- 
duced, and  its  successors  in  office,  had,  for  more  than  forty  years, 
invariably  construed  the  words  in  the  sense  of  English  law,  and 
allowed  the  exemptions  which  are  now  in  dispute.  In  these 
circumstances  the  opinion  of  the  senior  judge  prevailed,  and  the 
order  nisi  of  the  12th  of  April  1888  was  discharged  by  the 
Divisional  Court;  but  in  the  Court  of  Appeal  that  judgment 


Digitized  by  VjOOQIC 


Peusel. 
LordWatsoiu 


A.  a  AND  PEIVY  OOUNCHL.  557 

was  nnanimously  reversed,  and  it  was  decreed  that  a  peremptory    H.  L.  (E.) 
mandamus  should  issue  to  the  effect  specified  in  the  respondent's       1891 
original  application.  Commis- 

Lord  Bsher  M.R.  and  Lopes  LJ.  recognised  the  authority  "gj^^^* 
of  Baird's  Trustees  t.  Lord  Advocate  (1)  as  settling  that,  in  Pubposesop 
Scotland,  the  term  *^  charitable  purposes  "  has  not  the  meaning  ^  v. 
which  is  attributed  to  it  by  English  Courts.  They  therefore 
discarded  that  meaning ;  but  in  determining  what,  in  a  popular 
sense,  constitutes  a  ^'  charitable  purpose,"  they  adopted  a  much 
more  liberal  definition  than  the  learned  judges  of  the  Court  of 
Session.  They  held  that,  in  its  ordinary  acceptation,  "  charity  " 
comprehends  all  benefits,  whether  religious,  intellectual,  or 
physical,  bestowed  upon  persons  who,  by  reason  of  their  poverty, 
are  unable  to  obtain  such  benefits  for  themselves  without  assist- 
ance. Fry  L. J.  did  not  accept  the  authority  of  the  decision  in 
the  case  of  Baird^s  Trustees  (1),  and  came  to  the  conclusion  that 
the  words  **  trusts  for  charitable  purposes  "  have,  for  all  practical 
purposes,  the  same  legal  significance  in  Scotland  as  in  England 
or  Ireland. 

If  I  could  accept,  without  reserve,  the  opinions  expressed  in 
BaircPs  Trustees  (1)  with  respect  to  the  meaning  of  the  term 
''charitable,"  I  should  still  entertain  doubts  as  to  the  rule 
applied  to  its  decision,  which  has  been  followed  in  this  case  by 
the  majority  of  the  English  judges.  The  only  principle  de- 
rivable from  Lord  SaJtoun  v.  Lord  Advocate  (2),  which  can  aid  in 
the  decision  of  this  case,  appears  to  me  to  be  this — ^that  the  Act 
of  1842  must,  if  possible,  be  so  interpreted  as  to  make  the  inci- 
dence of  its  taxation  the  same  in  both  countries.  In  that  case 
the  language  which  the  Court  had  to  construe,  which  was  not 
technical,  had,  when  read  in  the  light  of  the  context,  the  effect 
of  producing  the  equality  which  the  legislature  presumably  con- 
templated. But  there  existed  outside  the  Act  a  technical  rule 
of  Scotch  feudal  conveyancing,  which  would,  if  permitted  to 
qualify  the  language  of  the  Act,  have  disturbed  that  equality ; 
and  this  House  held,  reversing  the  judgment  of  the  Court  of 
Session,  that  an  extrinsic  technicality  productive  of  that  result 
ought  to  be  disregarded.  It  does  not,  in  my  opinion,  necessarily 
(1)  15  Seas.  Gas.  4th  Series,  682.  (2)  3  Macq.  659. 
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H.  L.  (K)    follow  from  that  decision  that  the  popular  meaning  of  a  word 

1891        employed  in  a  taxing  statute  must  be  adopted,  in  cases  wheie 

CoMMis-     the  word  has  a  definite  legal  meaning  in  England  and  no  definite 

"sp^ia^^^  popular  meaning  either  in  England  or  Scotland.    I  have  been 

Purposes  OP  unable  to  find  that  the  word  "charitable,"  taken  by  itseK,  has 
Inooue  Tax  ,  ^ 

V.         any  well-defined  popular  meaning  in  Scotland  or  elsewhere.    It 

J!^*  is  a  relative  term,  and  takes  its  colour  from  the  specific  objects 
lofdw^  to  which  it  is  applied.  Whilst  it  is  appUcable  to  acts  and  objects 
of  a  purely  eleemosynary  character,  it  may  with  equal  propriety 
be  used  to  designate  acts  and  purposes  which  do  not  exdusively 
concern  the  poor,  but  are  dictated  by  a  spirit  of  charity  or 
benevolence.  In  the  latter  sense  the  meaning  of  the  term  is 
practically,  although  not  absolutely,  co-extensive  with  that  which 
has  been  attributed  to  it  by  the  Courts  of  Chancery.  Assuming, 
as  the  Court  of  Session  has  decided,  that  the  term  has  no  tech- 
nical meaning  in  Scotch  law,  ought  "charitable,"  as  it  oocais 
in  the  Act  of  1842,  to  receive  that  wide  yet  legitimate  popular 
interpretation  which  practically  harmonises  with  its  import  in 
English  law,  or  must  its  narrowest  conventional  use  be  accepted 
as  matter  of  fixed  legal  construction  ?  I  have  not  found  it  neces- 
sary for  the  purposes  of  this  case  to  determine  these  questions, 
because  I  am  satisfied  that,  in  legislative  language,  at  least, 
the  expression  "  charitable  "  has  hitherto  borne  a  comprehensive 
meaning  according  to  Scotch  as  well  as  according  to  English 
law.  On  this  point  I  have  the  less  hesitation  in  differing  from 
the  learned  judges  of  the  Court  of  Session,  because  I  do  not  find 
that  the  considerations  which  have  led  me  to  that  conclusion 
were  entertained  by  them,  or  were  even  submitted  to  them  in 
argument. 

So  fiax  as  I  am  able  to  discover,  ** godly"  and  "pious"  as 
applied  to  trusts  or  uses,  had,  in  early  times  much  the  same  sig- 
nificance in  Scotland  as  in  England.  Their  meaning  was  not 
limited  to  objects  of  a  religious  or  eleemosynary  character,  bat 
embraced  all  objects  which  a  well-disposed  person  might  promote 
from  motives  of  philanthropy.  For  instance,  the  Scotch  Act, 
1592,  c.  162,  applies  the  epithet  "godly"  to  a  gift  by  Queen 
Mary  of  lands  and  annual  rents  for  sustentation  of  the  ministry 
within  the  burgh  of  Edinburgh  and  the  entertainment  of  its 
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hospitals.    The  extensive  signification  of  *^  pious  "  may  be  illus-    H.  L.  (B.) 
tiated   by  the  terms  of  the  Act  1685  c.  18,  which  deprived       1891 
pations  of  their  right  to  stipend  accruing  during  the  vacancy  of     c)ommis- 
a  cure,  and  enacted  that  it  should  in  future  be  employed  by  "g^JsOT^* 
them  "  on  pious  uses  within  the  respective  parishes."    Of  these  Po««»^  or 
pious  uses  three  are  "  more  particularly  "  specified,  these  being         «. 

^  the  building  and  repairing  of  bridges,  repairing  of  churches  or       ' 

entertainment  of  the  poor."    In  the  case  of  Lord  SaUown  v.  Lady  ^^J^^^ 
Pitdigo  (1)  the  Court  of  Session  held  that  the  repair  of  a  public 
harbour  was  a  pious  use  within  the  meaning  of  the  Act,  although 
they  disallowed  the  patron's  outlay  on  the  ground  that  the 
harbour  was  beyond  the  limits  of  the  vacant  parish. 

The  expression  ''charitable,"  which  is  used  in  the  Act  of 
Elizabeth  as  a  synonym  of  "  godly,"  is  employed  in  the  same 
sense  with  '^  pious  "  in  the  Scottish  Statute  1638  c.  6  which  is 
entitled  an  Act  against ''  the  inverting  of  pious  donations."  It 
proceeds  on  the  preamble  that  certain  gifts  in  lands,  heritages, 
and  sums  of  money,  ^*  in  favour  of  colleges,  schools,  hospitals,  and 
other  pious  uses,"  had  been  inverted  to  other  purposes, ''  to  the 
eril  example  of  others  and  the  hindrance  of  such  and  the  like 
eharitable  toorke  against  all  reason  and  conscience."  It  accordingly 
enacts  that  such  inversions  shall  cease ;  and  that  action  shall  be 
competent  to  the  **  said  kirks,  colleges,  and  others,"  and  to  ''  the 
bishops  and  ordinaries  within  the  dioceses  where  the  said  kirkes, 
schools,  and  others  lye,"  against  the  heirs,  executors,  or  others 
entrusted  with  the  administration  of  the  gift ;  and  also  provides 
that  on  application  to  the  Court  letters  of  homing  shall  issue 
without  citation  of  parties. 

According  to  the  plain  language  of  the  Act  of  1683,  all  dona- 
tions for  pious  purposes,  including  gifts  made  to  the  Church  for 
religious  purposes,  were  regarded  as  charitable  donations.  I  see 
no  reason  to  doubt  that  the  word  ''  charitable  "  was  so  used  in  its 
ordinary  and  legal  sense,  or  that  Mr.  Baird's  trust  would  have 
been  considered  a  trust  for  charitable  purposes  by  the  legislators 
who  passed  the  Act.  If  the  Income  Tax  statute  of  1842  had  been 
enacted  by  the  Scottish  Parliament  in  1633, 1  do  not  think  the 
Lords  of  Session  would  at  that  time  have  adopted  the  narrow 

(1)  M.  Diet,  9948. 
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H.  L.  (E.)  construction  put  upon  the  word  **  charitable  "  by  their  successois 

1891  in  the  year  1888. 

(^]]^g.         The  use  of  the  word  in  the  early  law  of  Scotland,  or  in  statutes 

"spbotal  *  of  the  Scottish  Parliament,  would,  no  doubt,  be  of  little  relevancy 

PuBFoeEs  OF  to  the  present  question,  if  it  could  be  shewn  to  have  acquired  a 
Income  Tax  x  *  '  x  * 

«.         more  restricted  meaning  in  the  modem  law  language  of  that 

ffff"  country.  The  reported  decisions  of  the  Court  of  Session  throw 
Loidwateop.  m^g^  jf  j^^y^  light  upou  the  question,  for  a  reason  which  is  sof- 
iSciently  obvious.  Ever  since  its  institution  the  Court  has  exer- 
cised plenary  jurisdiction  over  the  administration  of  all  trusts, 
whether  public  or  private,  irrespective  of  the  particular  purposes 
to  which  the  estate  or  income  of  the  trust  may  be  appropriated, 
and  there  has  consequently  been  no  room  for  those  numerous 
questions,  as  to  a  trust  being  charitable  or  not,  which  have  arisen 
in  England  under  the  statute  of  Elizabeth.  Whilst  the  Scotch 
cases  cannot  be  said  to  a£ford  any  precise  definition  of  what  con- 
stitutes a  charitable  trust  purpose,  some  of  them  do  appear  to 
point  to  a  more  liberal  interpretation  than  that  which  was 
adopted  by  the  Court  in  the  case  of  the  Baird  trust  In  Ferg^uM 
V.  MarjoTthariks  (1),  which  was  decided  in  1853,  a  testator  had 
bequeathed  a  sum  of  money  to  trustees,  with  directions  to  apply 
the  annual  interest  **  in  the  erection  of  a  free  school  in  such  part 
of  the  parish  of  Bathgate  as  my  said  trustees  or  the  major  part 
of  them  shall  think  fit  and  proper,  for  the  education  of  the  youth 
of  the  said  parish."  The  benefits  of  the  foundation  were  not  con- 
fined to  the  poor,  nor  coidd  they  reasonably  be  said  to  be  in  the 
main  intended  for  the  poor.  Yet  the  Lord  President  McNeill 
(afterwards  Lord  Colonsay)  describes  the  bequest  as  one  "  in 
perpetuity  for  a  charitable  purpose ;"  and,  in  the  note  appended 
to  his  judgment  as  Lord  Ordinary,  Lord  Butherfurd,  the  most 
learned  Scotch  lawyer  of  the  period,  speaks  of  it  as  ^'the 
charity." 

In  this  House,  noble  and  learned  Lords,  in  disposing  of  appeals 
from  Scotland,  have  expressed  themselves  in  terms  which  point 
in  the  same  direction.  Lord  Gifford,  delivering  judgment  in 
Hill  V.  Bums  (2),  uses  the  expression  *^  charitable  "  as  equivalent 
to  ^*  charitable  and  benevolent."  In  University  of  Aberdeen  v. 
(1)  15  Sess.  Cas.  2nd  Series,  637.  (2)  2  W.  &  S.  Sa 
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Irvine  (1),  a  trust  for  college  bursars,  who  did  not  necessarily    BL  L.  (B.) 
belong  to  the  class  of  indigent  persons,  was  dealt  with  as  a       1891 
charity,  and  the  rules  prevalent  in  England  in  cases  of  charitable     ck>Mui6- 
tmsts  were  applied  to  its  decisions.     On  the  other  hand,  in  ^^gp^^J^* 
Magistrates  of  Dundee  v.  Presbytery  of  Dundee  (2),  where  the  trust  f  ^"^'^^^ 
under  consideration  was  chiefly  for  the  sustentation  of  ministers         v. 

of  the  Established  Church,  the  words  ^'  charity  "  or  '^  charitable  "       ' 

do  not  occur  in  the  judgments  delivered  by  the  House.  I  do  ^^*^^*^°- 
not  lay  great  stress  on  these  authorities,  or  upon  the  decisions  of 
this  House  which  were  cited  at  the  bar  in  Clephane  v.  Lard 
Provost  and  Magistrates  of  Edinburgh  (3),  and  similar  cases, 
because  in  the  latter  class  the  main  objects  of  the  trust  consisted 
in  ministering  to  the  wants,  physical  or  educational,  of  the  really 
poor,  and  in  neither  class  was  the  meaning  of  the  word  '^  charit- 
able," in  Scotch  law,  an  issue  distinctly  raised  for  the  determi- 
nation of  the  House.  At  the  same  time  it  does  appear  to  me  to 
be  a  relevant  observation  that  Scotch  trusts,  which  are  ejusdem 
generis  with  trusts  falling  within  the  statute  of  Elizabeth,  are 
charitable  in  this  sense,  that  they  are  all  governed  by  the  same 
roles  which  are  applicable  to  charitable  trusts  in  England. 

If  the  cases  to  be  found  in  the  books  afforded  the  only  material 
for  determining  the  meaning  of '^charitable"  in  a  statute  applic- 
able to  Scotland,  they  might  be  insufficient  to  warrant  the  con- 
clusion which  I  have  come  to.  But  these  authorities  appear  to 
me  to  go  this  length.  In  the  first  place,  they  establish  positively 
that  charity  is  not  limited  to  relief  of  the  physical  wants  of  the 
poor,  but  includes  their  intellectual  and  moral  culture ;  and,  in 
the  second  place,  they  suggest  very  strongly  that  purposes  which 
concern  others  than  the  poor  may  nevertheless  be  charitable 
purposes  in  the  sense  of  Scotch  law.  They  do  not  contain  any 
definition  of  the  word  ^'  charitable,"  yet  they  do  not,  by  any  fair 
inference,  exclude  the  legal  meaning  attached  to  it  in  the  old 
Scotch  statutes.  The  matter  does  not  rest  there,  because,  in 
British  statutes  applicable  to  Scotland  in  which  the  words 
*' charity"  and  ''charitable"  occur,  they  are  employed  in  the 
wider  sense  in  which  they  were  used  by  the  Scottish  Parliament. 

(1)  Law  Bep.  1  H.  L.,  Sc.  289.  (2)  4  Macq.  228. 

(3)  4  Macq.  603,  and  Law  Bep.  1  H.  L.,  Sc.  417. 
Vol.  L  1891.  3  2  P 
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H.  L.  (E.)        In  the  year  1832  a  statute  was  passed,  intituled,  ^^  An  Act  for 

1891        the  better  securing  the  eharitahle  donations  and  bequests  of  His 

O^ig.     Majesty's    subjects    in    Great    Britain  professing    the  Boman 

°&^r^  Catholic  religion."    The  first  section,  which  recites  that  doubt 

PT7BF0SES  OF  had  boou  entertained  whether  it  was  lawful  for  Boman  Catholics 

V.         in  Scotland  to  acquire  and  hold  in  real  estate  the  property  necesh 

PiaiBEL.     g^^  «  £^^  religious  worship,  education  and  charitable  purposes," 

Lord  watoon.  ^^acts  that  His  Majesty's  subjects  professing  the  Boman  Catholic 
religion  in  respect  to  their  schools,  places  for  religious  worship, 
education  and  charitable  purposes,  in  Great  Britain,  and  the 
property  held  therewith,  and  the  persons  employed  in  or  about 
the  same,  shall  in  respect  thereof  be  subject  to  the  same  laws  as 
the  Protestant  Dissenters  are  subject  to  in  England  in  respect 
to  their  schools  and  places  for  religious  worship,  education  and 
charitable  purposes,  and  not  further  or  otherwise."  Comment 
upon  that  language  is  almost  superfluous.  ^^  Charitable  "  is  used 
in  the  same  comprehensive  sense  with  reference  to  England  and 
Scotland  alike.  According  to  the  title  of  the  Act,  donations 
and  bequests  for  the  promotion  of  any  of  the  objects  specified  in 
the  first  clause,  including  education  and  the  maintenance  of 
public  worship,  are  ^'  charitable,"  and  the  section  I  have  cited 
plainly  shews  that  Boman  Catholics  in  Scotland  are,  so  far  as 
concerns  property  held  for  *' charitable  purposes,"  entitled  to 
have  as  wide  a  construction  put  upon  these  words  as  Protestant 
l)issenters  in  England.  The  word  is  again  used  in  the  same 
way,  and  with  the  same  meaning,  in  the  enactments  of  the  Im- 
perial Statute,  9  &  10  Yict.  c.  59,  which  was  passed  in  order  to 
place  Her  Majesty's  subjects  in  the  United  Kingdom,  professing 
the  Jewish  religion,  on  the  same  footing  as  these  English  Dis- 
senters with  respect  to  their  *^  schools,  places  for  religious  worship, 
education,  and  charitable  purposes." 

The  only  other  Act  I  shall  refer  to  is  a  taxing  statute,  viz. : 
the  Succession  Duty  Act  of  1853  (16  &  17  Vict.  c.  51).  Section 
16  imposes  a  duty  of  10  per  cent,  upon  real  estate  which  shall 
become  subject  to  a  trust  *'  for  any  charitable  or  public  purposes, 
under  any  past  or  future  disposition,  which,  if  made  in  favour  of 
an  individual,  would  confer  on  him  a  succession."  The  clause 
then  provides  means  for  enabling  the  trustees  of  estates  settled 
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to  these  purposes  to  procure  funds  for  payment  of  the  tax,  in    H.  L.  (E.) 
these  terms :  '^  And  it  shall  be  lawful  for  the  trustee  of  any  such       I89i 
property  to  raise  the  amount  of  any  duty  due  in  respect  thereof,      cioumis- 
with  aU  reasonable  expenses,  upon  the  security  of  the  charity   ^g^^^^ 
property,  at  interest,  with  power  for  him  to  give  effectual  dis-  Pubpoaes  of 
charges  for  the  money  so  raised."     This  is  an  Imperial  Act,  and  v. 

it  specifically  describes  heritable  estate  in  Scotland,  held  in  trust 
for  any  public  purpose  unconnected  with  the  poor,  as  "  charity 
property." 

The  authorities  to  which  I  have  referred  appear  to  me  to 
justify  the  conclusion  that,  whilst  in  litigated  cases  there  has 
been  no  occasion  to  determine,  and,  therefore,  no  determination 
of  the  precise  import  of  the  word  "  charitable  "  in  Scotch  law ;  it 
has  been  employed,  in  the  legislative  language  of  the  Scottish 
Parliament,  and  of  the  British  Parliament  when  legislating  for 
Scotland,  in  substantially  the  same  sense  in  which  it  has  been 
interpreted  by  English  courts.  It  must,  therefore,  in  my  opinion, 
receive  that  interpretation  in  the  Income  Tax  Act  of  1842. 

Whilst  I  have  found  these  reasons  to  be  sufficient  for  the  dis- 
posal of  this  appeal,  I  desire  to  express  my  entire  concurrence  in 
the  opinions  to  be  delivered  by  my  noble  and  learned  friends. 
Lords  Herschell  and  Macnaghten,  which  I  have  had  ample 
opportunity  of  considering  in  print.  I  move  that  the  Order 
appealed  from  be  affirmed,  and  the  Appeal  dismissed  with  costs. 

LoBD  Bramwell  : — 

My  Lords,  I  agree  that  the  respondent  is  entitled  to  judgment 
as  to  one  half  of  the  tax  paid.  As  to  the  other  half  I  entirely 
agree  in  the  opinion  of  the  Lord  Chancellor,  his  reasons  and 
conclusions,  and  the  way  he  has  applied  his  authorities.  But  I 
have  some  observations  of  my  own  to  make. 

The  question  that  remains  is  whether  lands  with  a  trust  to 
apply  income  for  the  purpose  of  '^  maintaining,  supporting,  and 
advancing  the  missionary  establishment  among  heathen  nations 
of  the  Protestant  Episcopal  Church  known  by  the  name  of 
Unitas  Pratrum  or  United  Brethren,"  are  "  for  charitable  pur- 
poses "  within  5  &  6  Vict.  c.  35,  s.  61.  It  is  said  that  they  are 
on  two  grounds;  first,  that  the  natural  meaning  of  the  words 

3  2  P  2 
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H.L. (B.)  ^'charitable  purposes"   includes  such  a  trust;   secondly,  that 

1891  whether  it  does  or  not,  "  charitable  purposes  "  have  a  technical 

C^iB.  meaning,  and  include  everything  that  would  have  been  admin- 

"spm^^  istered  in  Chancery  under  43  Eliz.  c.  4,  or  which  had  been 

PuBPOfiEsoF  administered,  as  I  understand  it,  by  the  Court  of  Chancery, 
Income  Tax  '     »'  " 

V,     '    upon  the  same  principle,  before  the  passing  of  that  Act. 

It  is  somewhat  remarkable  that  some  of  the  opinions  in  fayoor 
of  the  respondent  are  so  on  the  first  ground,  and  think  the 
other  wrong;  whilst  others  are  in  their  favour  on  the  second 
ground  and  not  on  the  first.  Some  are  against  them  on  both, 
my  Lord  Chancellor,  Lord  Coleridge,  the  Scotch  Judges  in 
Baird'B  Case  (1),  and  I  must  add  myself. 

I  hold  that  the  conversion  of  heathens  and  heathen  nations  to 
Christianity  or  any  other  religion  is  not  a  charitable  par- 
pose.  That  it  is  benevolent,  I  admit.  The  provider  of  funds 
for  such  a  purpose  doubtless  thinks  that  the  conversion  will 
make  the  converts  better  and  happier  during  this  life,  with  a 
better  hope  hereafter.  I  dare  say  this  donor  did  so.  So  did 
those  who  provided  the  faggots  and  racks  which  were  used  as 
instruments  of  conversion  in  times  gone  by.  I  am  far  from 
suggesting  that  the  donor  would  have  given  funds  for  such  a 
purpose  as  torture;  but  if  the  mere  good  intent  makes  the 
purpose  charitable,  then  I  say  the  intent  is  the  same  in  the  one 
case  as  in  the  other.  And  I  believe  in  all  cases  of  propagandism 
there  is  mixed  up  a  wish  for  the  prevalence  of  those  opinions  we 
entertain,  because  they  are  ours. 

But  what  is  a  charitable  purpose  ?  Whatever  definition  is 
given,  if  it  is  right  as  far  as  it  goes,  in  my  opinion  this  trust 
is  not  within  it.  I  will  attempt  one.  I  think  a  charitable 
purpose  is  where  assistance  is  given  to  the  bringing  up,  feeding, 
clothing,  lodging,  and  education  of  those  who  from  poverty,  or 
comparative  poverty,  stand  in  need  of  such  assistance :  see  per 
Lord  Coleridge  (2).  That  a  temporal  benefit  is  meant,  being 
money,  or  having  a  money  value.  This  definition  is  probably 
insufiScient.  It  very  likely  would  not  include  some  charitable 
purposes,  though  I  cannot  think  what,  and  include  some  not 
charitable,  though  also  I  cannot  think  what;  but  I  think  it 
(1)  15  SesB.  Gas.  4th  Series,  682.  (2)  22  Q.  B.  D.  301. 
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substantially  correct,  and  that  no  well-founded  amendment  of  it  H.  L.  (E.) 

would  include  the  purposes  to  which  this  fund  is  dedicated.        1891 

Todd's  Johnson  gives  the  meaning  "  kind  in  giving  alms,  liberal     commis- 

to  the  poor,  kind  in  judging  of  others,  disposed  to  tenderness,  "g^^ii^.^ 

benevolent."    But  of  course  the  word  must  be  construed  in  the  Pubpobm  op 

Ikoome  Tax 
sentence  where  it  is  found,  and  the  question  is  whether  this  trust         v. 

is  for  charitable  purposes  within  the  Income  Tax  Act.     The  first       

meaning  alone  is  applicable.  Indeed,  the  word  "  benevolent "  i-™^^;;^^®"- 
seems  to  me  to  have  caused  the  difiSculty.  The  purposes 
of  this  trust  are  doubtless  *^  benevolent ;"  good  was  wished  to 
others ;  but  certainly  every  benevolent  purpose  is  not  charitable. 
I  think  there  is  some  fund  for  providing  oysters  at  one  of  the 
Inns  of  Court  for  the  Benchers ;  this,  however  benevolent,  would 
hardly  be  called  charitable ;  so  of  a  trust  to  provide  a  band  of 
music  on  the  village  green.  I  cannot  quite  accept  Lord  Esher's 
definition ;  he  says,  **  allowances  are  to  be  made  when  the  rents 
and  profits  are  given  in  trust  to  be  expended  in  assisting  people 
to  something  considered  by  the  donor  to  be  for  their  benefit." 
Bat  that  would  include  such  cases  as  I  have  put,  which  I  do  not 
think  his  Lordship  would  consider  charitable  purposes.  He 
proceeds,  and  I  agree  with  him,  ^*  and  which  assistance  the  donor 
intends  shall  be  given  to  people  who  in  his  opinion  cannot 
without  such  assistance  by  reason  of  poverty  obtain  that  benefit." 
Be  it  so,  but  that  excludes  this  trust ;  there  is  no  poverty  con- 
templated in  those  who  are  to  be  benefitted,  nor  any  notion  that 
an  addition  to  their  means  would  procure  them  that  benefit. 
What  of  a  trust  for  the  conversion  of  the  Jews?  Is  that  a 
charitable  purpose  ?  If  so,  what  of  a  trust  for  the  reconversion  ? 
It  seems  to  me,  that  the  extended  meaning  of  "  charitable  pur- 
poses "  would  include  every  case  of  amusement  and  pleasure  that 
.could  be  thought  of.  I  cannot  think  this  was  the  intention  of 
the  Legislature.  It  is  suggested  that  a  fund  for  the  saving  of 
shipwrecked  sailors  would  be  for  a  charitable  purpose.  That  is 
not  this  case.  But  would  it  ?  If  so,  would  jumping  into  the 
sea  to  save  a  sailor  be  an  act  of  charity  ?  We  say,  "  He  takes  a 
charitable  view  of  its  conduct,"  "  kind  in  judging  of  others," 
using  the  word  as  equivalent  to  "  benevolent."  It  is  confounding 
the  two  words  that  seems  to  me  to  lead  to  the  difficulty.    What 
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H.  li.  (E.)  was  the  intention^  and  why  the  exemption  is  made  in  the  Act,  is 

1891  of  course  very  much  guess-work.    £ut  something  like  a  reason- 

GOICK10-  Me  ground  may  be  suggested  in  this :  that  when  the  gift  is  of 

•"^JJJ^"  such  a  character  as  I  have  suggested  in  my  definition,  to  tar  tke 

PusFosBsov  charity  is  to  tax  the  poor,  or  take  from  the  poor  who  would 
IsoomTAX 

V.         otherwise  get  the  amount  of  the  tax. 

It  is  to  be  remembered,  as  has  been  mentioned,  that  to  exempt 
any  subject  of  taxation  from  a  tax  is  to  add  to  the  burthen  on 
taxpayers  generally,  and  a  very  large  exemption  must  be  made 
if  the  respondent  is  right  for  the  benefit  of  so-called  charities, 
many  of  which  are  simply  mischievous.  On  these  considerations 
I  hold  that  the  natural  meaning  of  the  words  ^'  charitable  pa^ 
poses  '*  excludes  one-half  of  the  income  of  these  funds. 

I  now  come  to  the  other  ground  on  which  the  exemption  is 
claimed.  It  is  said  that  whether  or  no  the  natural  meaning  of 
**  charitable  purposes  "  includes  the  purposes  of  this  trust,  those 
words  have  an  artificial  meaning,  or  a  meaning  given  by  statute 
or  use,  and  must  be  interpreted  accordingly.  The  argument,  as 
I  understand  it,  is  this :  The  43  Eliz.  c.  4,  is  entitled,  *^  An  Act 
to  redress  the  Misemployment  of  Lands,  Goods,  and  Stocks  of 
Money  heretofore  given  to  Charitable  Uses."  .  It  then  enumerates 
a  variety  of  uses  or  purposes,  some  of  which  are  not  charitable 
according  to  any  ordinary  definition  of  the  word;  therefore, 
^*  charitable  uses "  in  the  title  means  charitable  uses,  and  moie 
than  those,  benevolent  uses,  and  uses  for  the  public  or  genenJ 
good,  or  that  of  portions  of  the  public,  or  of  individuals.  Then 
it  is  said  that  this  interpretation  of  '^  charitable  uses  "  has  been 
followed  by  other  statutes,  and  by  decisions  from  the  passing  of 
the  [statute  hitherto,  and  so  **  charitable  purposes,"  when  those 
words  occur  in  any  statute,  must  be  understood  as  including 
whatever  would  be  held  to  be  within  the  statute  of  Elizabeth, 
and  that  the  purposes  here  would  be  so  held. 

I  cannot  follow  this  reasoning.  It  would  fall  to  the  ground  if 
the  title  of  the  statute  had  been  "  charitable  <md  other  henevoleiU 
usesy^  or  some  similar  expression,  as  it  ought  to  have  been,  in 
strictness.  Because,  as  I  have  said,  I  think  it  is  certain  that 
some  of  the  purposes  mentioned  in  the  preamble  are  in  no  sense 
charitable.    I  cannot  agree  with  Fry  L.J.     It  is  a  strange  thing 
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that  the  title  should  make  things  "  charitable  "  which  are  not  so,    H.  L.  (R) 
rather  than  that  the  preamble  should  be  understood  as  going       lS9l 
beyond  the  title,  which  compendiously  and  conveniently  spoke      Coxmis- 
of  charitable  uses  only.    I  believe  that  all  that  has  been  done  is  "s^ot^" 
what  I  have  said,  viz.,  that  following  decisions  and  statutes  PcBPomor 
have  spoken  of  cases  as  "  charitable  uses,"  meaning  cases  within     ^  «. 
or  dealt  with  as  though  within  the  statute  of  Elizabeth.     An 
example  of  this  will  be  seen  in  the  Charitable  Trusts  Act  1853, 
the  interpretation  clause  of  which  (sect.  66)  says,  **  charity  shall 
mean  every  endowed  foundation  and  institution  taking  or  to  take 
effect  in  England  or  Wales,  and  coming  within  the  meaning, 
purview,  or  interpretation  of  the  statute  of  43  Eliz.  c.  4,  or  as 
to  which,  or  the  administration  of  the  revenues  or  property 
whereof,  the  Court  of  Chancery  has  or  may  exercise  jurisdiction/' 

I  have  said  that  some  cases  within  the  43  Eliz.  could  not, 
according  to  any  reasonable  definition  of  the  words,  be  said  to 
be  "charitable  purposes."  I  take,  for  example,  '^schools  of 
learning  "  not  limited  to  the  poor,  **  repair  of  sea-banks,"  **  relief, 
&c.,  for  houses  of  correction,"  which  is  in  aid  of  rates  not  paid  by 
the  poor.  So,  also,  a  bequest  for  keeping  chimes  in  repair  has 
been  held  to  be  within  the  statute  (Turner  v.  Ogden  (1)),  perhaps 
because  causing  a  lessening  of  church  rates,  if,  indeed,  they  could 
have  been  applied  to  such  a  purpose,  which  I  do  not  know.  So, 
also,  a  bequest  upon  trust  to  pay,  divide  or  dispose  thereof  for 
the  benefit  or  advancement  of  societies,  subscriptions  or  purposes 
having  regard  to  the  glory  of  God  in  the  spiritual  wel&re  of 
his  creatures :  Totmsend  v.  Cams  (2).  So,  also,  a  school  for  the 
sons  of  genilemen :  Attomey-Qeneral  v.  Lord  Lonsdale  (3).  Let 
it  not  be  supposed  that  I  find  any  fault  with  Courts  of  Equity  for 
calling  every  trust  within  the  statute  of  Elizabeth  a  charity.  It 
was  not  strictly  accurate,  but  was  concise,  and  saved  a  circum- 
locution. 

There  is  a  very  difficult  and  embarrassing  matter  to  be  con- 
sidered. Every  one  admits,  I  believe,  that  the  construction  of  the 
Income  Tax  Act  ought  to  be  the  same  in  Scotland  as  in  England ; 
but  the  Scotch  Courts  say  that  the  natural  meaning  of  the  words 

(1)  1  Cox,  316.  (2)  3  Hare  267. 

(3)  1  Sim.  105, 109. 
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H.  L.  (E )  *'  charitable  purposes  "  does  not  inclnde  such  purposes  as  these, 

1891  and  that  those  words  have  not  acquired  a  technical  meaning  to 

GoMMis-  that  effect.     What  answer  is  it  to  say  that  by  English  law  it  is 

^SpeoLl^*  so  called  for  certain  purposes  ?    I  do  not  agree  it  is  so  called ; 

Purposes  OF  ]y^i  suppose  it  were,  what  answer  would  it  be  ?    Suppose  the  case 

XNUOME  X  A3l  

V.  arose  in  England,  and  we  were  asked  to  interpret  a  statute,  not 

according  to  its  ordinary  meaning,  but  according  to  some  mode 
of  expression  used  in  Scotland  ?  On  the  other  hand,  your 
Lordships  have  the  advice  of  my  noble  and  learned  friend.  Lord 
Watson,  who  says  the  words  ought  to  be  interpreted  in  favour  of 
the  respondent  in  Scotland.  I  cannot  think  so.  Fry  L.J.  says 
the  words  are  technical,  and  should  be  interpreted  in  Scotland 
as  in  England.  I  cannot  see  why.  Lord  Esher  and  Lopes  L.J. 
do  not  agree.  I  do  not  know  that  they  have  a  right  to  express 
an  opinion  on  Scotch  law,  though  we  must.  It  seems  to  me  that 
the  argument  shews  that  that  has  happened  in  Scotland  which 
has  happened  in  England,  viz.,  that  everything  charitable, 
godly,  pious  came  to  be  eompendiously  called  "  charitable."  I 
think  this  appears  from  the  instances  cited  by  my  noble  and 
learned  friend  Lord  Watson.  Take  the  case  of  the  Umvemiy  of 
Aberdeen  v.  Irvine  (1),  where  "  a  trust  for  college  bursars  who 
did  not  necessarily  belong  to  the  class  of  indigent  persons  "  was 
dealt  with  as  a  charity.  It  was  benevolent,  doubtless,  bat  not 
charitable. 

I  think  the  judgment  on  this  should  be  reversed.  As  the 
majority  of  your  Lordships  think  otherwise  the  State  will  be 
a  subscriber  of  £17  a  year  to  supporting,  maintaining,  and  sub- 
sidising '^  the  missionary  establishment  among  heathen  nations 
of  the  Protestant  Episcopal  Church  known  by  the  name  of  the 
Unitas  Fratrum,  or  United  Brethren."  Whether  this  was  meant 
by  the  authors  of  the  Income  Tax  Act,  if  it  was,  why,  and  whether 
it  will  be  continued,  are  questions  not  before  us. 

LoBD  Hebschell:— 

My  Lords,  two  points  were  made  on  behalf  of  the  appellants, 
the  Commissioners  of  Income  Tax,  at  your  Lordships'  bar.  It 
was  said,  first,  that  the  respondent  was  not  entitled  to  the  allow- 

(1)  L.  R.  1  H.  L.,  Sc.  289. 
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ance  which  he  claimed  under  sect.  61  of  the  Income  Tax  Act ;    H.  L.  (E.) 
and  it  was  next  contended  that  even  if  entitled  to  that  allowance       1891 
mandamns  was  not  the  proper  remedy  for  a  refusal  to  grant  it.         Commis- 

At  the  close  of  the  arguments  on  behalf  of  the  appellants,  all  "g^^^^ 
your  Lordships  were  of  opinion  that  the  latter  point  had  not  Puwosesof 
been  made  good.    I  confess  it  appears  to  me  very  clearly  to  be  a         v. 

case  for  a  mandamus  if  the  commissioners  have  wrongly  refused        ' 

to  grant  the  allowance  and  to  give  the  certificate  provided  for  ^"*J^^^«^ 
by  the  statute.  The  duty  of  granting  the  allowance  in  certain 
specified  cases  is  imposed  upon  the  commissioners  by  the  statute 
in  unequivocal  terms,  and  no  reason  was  assigned  why  the 
ordinary  remedy  by  mandamus  was  inapplicable  in  the  case  of  a 
breach  of  this  statutory  duty,  except  the  suggestion  that  the 
respondent  should  have  proceeded  by  petition  of  right  The 
case  of  Be  Nathan  (1)  was  relied  on  in  support  of  this  position. 
But  that  was  a  very  different  case.  It  was  sought  by  that  pro- 
ceeding to  compel  the  Commissioners  of  Inland  Bevenue  to 
make  payment  of  a  certain  sum  of  money  to  the  applicant  for 
the  mandamus ;  and  it  was  held  that  for  such  a  purpose  recourse 
must  be  had  to  a  petition  of  right.  Here  the  applicant  seeks 
that  the  appellants  should  be  compelled  to  grant  an  allowance 
and  certificate,  which  it  is  necessary  for  him  to  obtain  before  he 
is  in  a  position  to  require  payment  of  the  sum  which  it  is  no 
doubt  his  ultimate  object  to  recover.  Until  he  obtains  this 
allowance  and  certificate,  he  is  not  in  a  position  to  maintain  a 
petition  of  right. 

The  main,  and  indeed  the  only  question,  arbing  on  this  appeal, 
apart  from  the  objection  to  the  form  of  procedure  with  which  I 
have  already  dealt,  is  to  my  mind  one  of  very  considerable 
difficulty.  The  Income  Tax  Act  provides  that  allowances  shall 
be  granted  by  the  commissioners  **  on  the  rents  and  profits  of 
lands,  tenements,  hereditaments,  or  heritages  belonging  to  any 
hospital,  public  school,  or  almshouse,  or  vested  in  trustees  for 
charitable  purposes,  so  far  as  the  same  are  applied  to  charitable 
purposes."  The  question  in  controversy  is,  what  is  the  scope  of 
the  term  '' charitable  purposes"  in  this  enactment?  The  re- 
spondent is  the  treasurer  of  the  Church  of  the  United  Brethren, 

(1)  12  Q.  B.  D.  461. 
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H.  L.  (E.)    commonly  called  Moravians.    He  claimed  an  allowance  in  respect 
1891        of  certain  lands  vested  in  trustees  for  objects  connected  with 
CoMMia-     that  community.    Two-fourths  of  the  rent  of  these  lands  are  by 
^  Smctal  "  the  trust  deed  directed  to  be  applied  to  objects  of  an  eleemosy- 
PuBPOflBBOF  nary  and  educational  character,  which  were  admitted  by  the 
V.         appellants  at  your  Lordships'  bar  to  be  "  charitable  purposes 
^^^'     within  the  statute.    It  is  only  necessary,  therefore,  to  consider 
LqrdHaraoheii.  ^^  appUcatiou  of  the  remaining  moiety.    The  trust  is  in  these 
terms :  "  As  to  two  equal  fourth  parts  thereof  for  the  general 
purposes  of  maintaining,  supporting,  and  advancing  the  mission- 
ary establishments  among  heathen  nations  of  the  Protestant 
Episcopal  Church,  known  by  the  name  of  TJnitas  Fratrum,  or 
United  Brethren."    The  question  at  issue  may  be  shortly  stated 
thus :  Are  lands  which  are  vested  in  trustees  for  the  purpose  of 
maintaining  and  advancing  missions  among  the  heathen,  vested 
in  them  for  "  charitable  purposes,"  within  the  meaning  of  the 
statute  ?    This  is  all  that  your  Lordships  have  to  determine,  but 
it  is  impossible  to  determine  it  without  arriving  at  a  conclusion 
as  to  the  construction  to  be  put  upon  the  words  '^charitable 
purposes"  in  the  statute  with  which  we  are  concerned.    The 
question  is  consequently  one  of  far  reaching  importance. 

It  is  said  by  the  respondent  that  the  expression  **  trust  for 
charitable  purposes  "  is  well  known  to  the  law  of  this  country, 
and  has  acquired,  by  a  current  of  decisions  in  the  Court  of 
Chancery,  a  clearly  defined  meaning  which  has  been  recognised 
and  adopted  by  the  Legislature  in  numerous  enactments,  and 
that  the  same  meaning  ought  to  be  attributed  to  it  in  the 
Income  Tax  Act  There  can  be  no  doubt  that  the  words  in 
question  have,  in  the  law  of  England,  and  of  Ireland  also,  the 
well-defined  meaning  alleged.  And  if  the  Income  Tax  Acts 
applied  to  England  and  Ireland  alone,  I  do  not  think  there 
could  be  any  ground  for  hesitation  in  adopting  the  construction 
contended  for,  and  interpreting  the  words  in  the  sense  in  which 
they  have  been  again  and  again  employed  by  the  Legislature. 

But  it  is  said  on  behalf  of  the  appellants,  that  the  Income 
Tax  Acts  extend  to  Scotland  also,  and  that  the  suggested  con- 
struction is  on  that  account  inadmissible,  inasmuch  as  the  words 
**  charitable  purposes  "  have,  in  Scotland,  a  much  more  limited 
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meaning.    The  exemption^  it  is  said,  must  have  been  intended    H.  L.  (E.) 
to  be  co-extensive  in  the  three  countries,  and  therefore  a  meaning       i89i 
of  the  words  must,  be  sought  for  which  obtains  in  all.     If  the     o^]^. 
words  had  a  technical  meaning  in  Scotland  different  from  that  "SJJJJ^" 
prerailing  in  this  country,  I  think  the   argument  would  be  Pusfosesof 
irresistible,  and  I  should  feel  a  difficulty  in  resisting  it,  if  they         «. 
had  a  well-defined  and  recognised  meaning,  even  though  it  were     *^][^^- 
a  popular  and  not  a  technical  one.  Lend  HerecheiL 

The  construction  to  be  put  upon  the  enactment  under  con- 
sideration came  before  the  Court  of  Session  in  the  case  of 
Bodrd^e  Truskes  v.  Lord  Advocate  (1).  The  learned  judges  were 
of  opinion  that  the  words  '^charitable  purposes"  must  be  read 
in  their  popular  signification,  and  could  not  have  the  compre- 
hensive meaning  attached  to  them  in  the  English  law.  The 
Lord  President  said,  "  Charity  is  relief  of  poverty,  and  a  chari- 
table act  or  a  charitable  purpose  consists  in  relieving  poverty ; 
whatever  goes  beyond  that  is  not  within  the  meaning  of  the 
word  '  charity,'  as  it  occurs  in  this  statute."  Lord  Shand  took 
the  same  view,  but  apparently  limited  the  application  of  the 
term  to  the  relief  of  physical  necessities  resulting  from  poverty. 
He  said,  ''  I  think  the  term  *  charitable  purposes  only,'  used  in 
a  modem  statute,  in  the  absence  of  any  other  terms  indicating 
that  a  wider  meaning  is  intended,  is  to  be  taken  in  its  ordinary 
sense,  as  referring  to  funds  given  for  the  relief  or  pecuniary 
assistance  of  persons  in  poverty.  I  think  it  relates  to  funds 
dedicated  to  the  relief  of  physical  necessity  or  want,  to  funds 
given  as  alms,  or  as  a  provision  for  the  relief  of  persons  from 
physical  privations  or  suffering  arising  from  poverty." 

I  am  unable  to  agree  with  the  view  that  the  sense  in  which 
**  charities  "  and  '^  charitable  purpose  "  are  popularly  used  is  so 
restricted  as  this.  I  certainly  cannot  think  that  they  are 
limited  to  the  relief  of  wants  occasioned  by  lack  of  pecuniary 
means.  Many  examples  may,  I  think,  be  given  of  endowments 
for  the  relief  of  human  necessities,  which  would  be  as  generally 
termed  charities  as  hospitals  or  almshouses,  where,  nevertheless, 
the  necessities  to  be  relieved  do  not  result  from  poverty  in  its 
limited  sense  of  the  lack  of  money.  Take,  for  example,  an 
(1)  15  8688.  Gas.  4th  Series,  682. 
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H.  L.  (E.)  institution  for  saving  the  lives  of  shipwrecked  mariners.    Its 

1891  object  is  to  render  assistance  to  those  in  dire  want  of  it,  to  meet 

CoMMis-  A  form  of  human  need  which  appeals  to  the  benevolent  feelings 

"sptcLT*  of  mankind,  but  not  one  which  has  its  origin  in  the  lack  of 

PuBPOBMOF  n[ioney.    Nevertheless.  I  do  not  believe  that  any  one  would 
Income  Tax  j  ^  j  ^ 

V.         hesitate  to  call  it  a  charity,  or  to  say  that  money  expended  in 

rescuing  drowning  men  was  applied  to  a  charitable  purpose.  Or 
again,  what  of  a  society  founded  for  the  protection  of  children 
of  tender  years  from  cruelty  ?  Would  not  this  be  commonly 
described  as  a  charitable  purpose  ?  And  yet  it  is  not  pecuniazy 
destitution  that  creates  the  necessity  which  such  a  society  is 
designed  to  relieve.  It  is  the  helplessness  of  those  who  are  the 
objects  of  its  care  which  evokes  the  assistance  of  the  benevolent 
I  think,  then,  that  the  popular  conception  of  a  charitable 
purpose  covers  the  relief  of  any  form  of  necessity,  destitution,  or 
helplessness  which  excites  the  compassion  or  sympathy  of  men, 
and  so  appeals  to  their  benevolence  for  relief. 

Nor  am  I  prepared  to  say  that  the  relief  of  what  is  often 
termed  spiritual  destitution  or  ne^d  is  excluded  from  this  con- 
ception of  charity.  On  the  contrary,  no  insignificant  portion  of 
the  community  consider  what  are  termed  spiritual  necessities  as 
not  less  imperatively  calling  for  relief,  and  regard  the  relief  of 
them  not  less  as  a  charitable  purpose  than  the  ministering  to 
physical  needs ;  and  I  do  not  believe  that  the  application  of  the 
word  **  charity  "  to  the  former  of  these  purposes  is  confined  to 
those  who  entertain  the  view  which  I  have  just  indicated.  It 
is,  I  think,  constantly  and  generally  used  in  the  same  sense 
quite  irrespective  of  any  belief  or  disbelief  in  the  advantage  or 
expediency  of  the  expenditure  of  money  on  these  objects.  It  is 
a  mistake  to  suppose  that  men  limit  their  use  of  the  word 
**  charity "  to  those  forms  of  benevolent  assistance  which  they 
deem  to  be  wise,  expedient,  and  for  the  public  good.  There  is 
no  common  consent  in  this  country  as  to  the  kind  of  assistance 
which  it  is  to  the  public^  advantage  that  men  should  render  to 
their  fellows,  or  as  to  the  relative  importance  of  the  different 
forms  which  this  assistance  takes.  There  are  some  who  hold 
that  even  hospitals  and  almshouses,  which  are  specially  men- 
tioned by  the  Legislature,  discourage  thrift,  and  do  upon  the 
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whole  hann^  rather  than  good.    This  may  be  an  extreme  view    H.  L.  (E.) 
entertained  by  few,  bnt  there  are  many  who  are  strongly  con-        I89i 
Yinced  that  doles,  and  other  forms  of  beneficence,  which  must     Gommis- 
undoubtedly  be  included,  however  narrow  the  definition  given  ^^^^f^^ 
to  the  term  ^^  charitable  purpose,"  are  contrary  to  the  public  Pobposmof 
interest ;  that  they  tend  to  pauperise  and  thus  to  perpetuate  the 
evil  they  are  intended  to  cure,  and  ought  to  be  discouraged 
rather  than  stimulated.     It  is  common  enough  to  hear  it  said  of 
a  particular  form  of  almsgiving  that  it  is  no  real  charity,  or  even 
that  it  is  a  mischievous  form  of  charity.    I  think,  then,  that 
a  purpose  may  be  regarded  by  common  understanding  as  a 
charitable  purpose,  and  so  described  in  popular  phraseology  even 
though  opinions  differ  widely  as  to  its  expediency  or  utility. 

The  truth  is,  that  the  word  "  charity  "  has  no  sharply-defined 
popular  meaning.  It  is  used  at  different  times  in  varying 
senses,  broader  or  narrower.  Sometimes,  no  doubt,  it  is  em- 
ployed in  the  limited  sense  adopted  by  the  Court  of  Session, 
but  at  others  it  serves  to  embrace  all  expenditure  which  motives 
of  benevolence  induce  men  to  make  for  the  benefit  of  their 
fellows. 

If,  then,  one  were  driven  to  interpret  the  words  under  con- 
struction according  to  their  popular  signification,  I  think  the 
proper  course  would  be  to  prefer  the  broadest  sense  in  which  they 
are  employed,  and  that  such  an  interpretation  would  embrace 
the  case  with  which  your  Lordships  have  to  deal.  But  an  ex- 
amination of  the  statutes  referred  to  by  my  noble  and  learned 
friend  Lord  Watson,  has  satbfied  me  that  in  the  language  of 
Scotch  legislation  they  have  been  employed  in  a  sense  prac- 
tically coextensive  with  that  attributed  to  them  by  the  law  of 
England,  and  there  are,  so  far  as  I  know,  no  decisions  of  the 
Courts  of  Scotland,  prior  to  the  case  of  BaircPs  Trustees  (1),  which 
have  put  a  narrower  interpretation  on  them. 

Under  these  circumstances,  I  think  the  proper  course  is  to 
interpret  the  words  in  the  Income  Tax  Act  in  the  sense  in  which 
they  have  been  used  alike  in  the  law  of  both  countries. 

I  ought,  perhaps,  to  notice  the  argument  presented  to  your 
Lordships,  that  some  more  limited  meaning  of  these  words  is 
(1)  15  Seas.  Cas.  4th  Series,  682. 
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H.  L.  (E.)    suggested  by  the  provisions  in  connection  with  which  they  are 

1891       found,  and  the  specific  exceptions  contained  in  the  statute.     I 

GoMMis-     think  that  an  argument  derived  from  the  specific  mention  of 

"sraOTAL*  certain  subjects  in  the  exemptions  found  in  a  taxing  Act  is  of 

PuBPOBBBOF  little  weight.    Such  specific  exemptions  are  often  introduced 

V.         ex  majori  cantela  to  quiet  the  fears  of  those  whose  interests  are 

'     engaged  or  sympathies  aroused  in  favour  of  some  particular  in- 

Loid  HwBcbeii.  g^it^iji^jj^  3^1^^  ^j^q  3^jq  appreheusivo  that  it  may  not  be  held  to 

fall  within  a  general  exemption. 

I  concur  in  thinking  that  the  judgment  appealed  from  ought 
to  be  afBrmed. 

Lord  Maonaghten: — 

My  Lords,  the  circumstances  which  have  given  rise  to  the 
present  question  are  peculiar.  The  question  itself  is  important, 
but  it  does  not,  I  think,  involve  serious  difficulty. 

Income  Tax  Acts  have  been  in  force  in  this  country  without 
any  intermission  since  1842,  and,  with  one  long  interval,  ever 
since  the  close  of  the  last  century.  Every  Act  has  contained  an 
exemption  in  favour  of  property  dedicated  to  charitable  purposes. 
What  are  charitable  purposes  within  the  meaning  of  these  Acts 
the  legislature  has  nowhere  defined ;  but  from  the  very  first  it 
was  assumed,  as  a  matter  not  open  to  controversy,  that  the  ex- 
emption applied  to  all  trusts  known  to  the  law  of  England  as 
charitable  uses  or  trusts  for  charitable  purposes.  On  that  prin- 
ciple, without  inequality  and  apparently  without  difficulty,  the 
law  was  administered  in  England  and  Scotland,  and  afterwards, 
when  the  tax  extended  to  Ireland,  throughout  the  whole  of  the 
United  Kingdom.  At  length,  about  three  or  four  years  ago,  the 
Board  of  Inland  Bevenue  discovered  that  the  meaning  of  the 
legislature  was  not  to  be  ascertained  from  the  legal  definition  of 
the  expressions  actually  found  in  the  statute,  but  to  be  gathered 
from  the  popular  use  of  the  word  **  charity."  Proceeding  on  this 
view  they  refused  remissions  in  cases  in  which  the  remission  had 
been  claimed  and  allowed  as  a  matter  of  right  for  more  than  forty 
years  continuously. 

The  action  of  the  Board  was  confirmed  in  Scotland  by  the 
Court  of  Session,  in  the  case  of  BaircPs  Trustees  v.  Lord  Advih 
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eate  (1).  There  it  was  held  that,  '4n  ordinary  familiar  and 
popular  use,"  charity  had  only  one  sense,  the  relief  of  poverty, 
and  that  the  exemption  related  to  fonds  given  as  alms,  or  as  a 
provision  for  the  relief  of  persons  from  physical  privations  or 
sufferings  arising  from  poverty,  and  that  it  went  no  further. 
The  opinion  of  the  Court  was  based  on  a  proposition  which  I  will 
state  in  the  words  of  the  Lord  President.  *'  It  appears  to  me," 
his  Lordship  observed,  ''that  in  the  construction  of  taxing  Acts 
the  Court  must  always  take  it  for  granted,  where  these  Acts 
apply  to  the  whole  United  Kingdom,  that  the  words  used  by  the 
legislature  are  used  in  their  popular  and  ordinary  signification, 
and  are  not  technical  legal  terms  belonging  to  one  system  of 
jurisprudence,  which  may  exist  in  one  part  of  the  United  King- 
dom and  not  in  another.  The  occurrence  of  such  technical 
terms  as  these  in  a  taxing  Act  would  have  the  most  disturbing 
and  confusing  effect,  and  it  would  be  very  difficult  indeed  to 
administer  such  a  statute  as  applicable  to  the  whole  United 
Kingdom.  And,  accordingly,  we  always  find  in  these  taxing 
Acts  that  the  words  used  are  words  of  ordinary  meaning,  which 
are  understood  by  everybody,  whether  in  England,  Scotland,  or 
Ireland,  in  the  same  sense." 

In  deciding  the  present  case  the  Divisional  Court  (Lord  Cole- 
ridge C.J.,  Grantham  J;  dissenting)  followed  and  approved  the 
reasoning  of  the  Court  of  Session.  The  decision  was  reversed 
on  appeal,  but  the  majority  of  the  Court  of  Appeal  agreed  with 
the  Lord  Chief  Justice  so  far  as  to  hold  that  the  legal  meaning 
of  the  words  in  question  must  be  rejected  in  favour  of  their 
popular  signification.  They  thought,  however,  that  the  Lord 
Chief  Justice  had  taken  too  narrow  a  view.  Lord  Esher  M.K, 
with  whom  Lopes  L. J.  concurred,  by  way  of  giving  an  explana- 
tion of  practical  use,  paraphrased  the  enactment  as  follows: 
''Allowances  are  to  be  made  in  respect  of  the  duties  on  the 
rents  and  profits  of  lands,  tenements,  hereditaments,  or  heritages 
vested  in  trustees  when  the  rents  and  profits  are  given  in  trust 
to  be  expended  in  assisting  people  to  something  considered  by 
the  donor  to  be  for  their  benefit,  and  which  assistance  the  donor 
intends  shall  be  given  to  people  who,  in  his  opinion,  cannot 
(1)  15  Sess.  Gas.  4th  Series,  682. 
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without  such  assistance,  by  reasou  of  poverty,  obtain  that  benefit, 
and  where  the  intention  of  the  donor  is  to  assist  such  poverty  as 
the  substantial  cause  of  his  gift."  Fry  L.J.  differing  from  the 
Court  of  Session,  considered  that  the  eScpression  '' charitable 
purposes "  had  acquired  a  technical  meaning  in  Scotland  as  it 
undoubtedly  had  in  England  and  Ireland,  and  that  consequently 
he  was  bound  to  adopt  that  meaning. 

In  the  course  of  the  argument  at  your  Lordships'  Bar  the 
learned  counsel  for  the  Crown  admitted  that  the  construction 
adopted  by  the  Court  of  Session  and  the  Lord  Chief  Justice  was 
too  narrow,  but  they  insisted  that  the  words  must  be  construed 
in  some  popular  sense,  and  without  attempting  any  definition 
they  contended  that  the  expression  '^  charitable  purposes,"  in  its 
ordinary  acceptation  among  persons  of  edacation,  would  not 
include  the  purpose  of  converting  the  heathen. 

In  this  state  of  perplexity  the  question  remains  for  your  Lord- 
ships to  decide. 

It  will  be  convenient,  I  think,  in  the  first  place  to  deal  with 
the  more  important  considerations  which  seem  to  have  weighed 
with  the  Courts  in  approaching  the  subject.  Foremost  of 
all  is  the  very  broad  proposition  on  which  the  decision  of  the 
Court  of  Session  rests,  and  which  has  been  adopted  rather 
hastily,  I  think,  by  the  Lord  Chief  Justice  and  the  majority 
of  the  Court  of  Appeal.  Is  it  true,  as  a  matter  of  fact,  that 
we  always  find  in  these  taxing  Acts  that  the  words  used  are 
words  of  ordinary  meaning,  understood  by  everybody  in  the 
three  kingdoms  in  the  same  sense,  and  not  technical  legal  terms 
in  use  in  one  part  of  the  United  Kingdom  ?  I  could  wish  it 
were  so.  But  we  are  not  living  in  Utopia,  where  a  perfect  or 
ideal  lawgiver  may  be  had  very  readily.  The  Income  Tax  Acts 
themselves  form  an  instructive  commentary  on  the  proposition 
of  the  Lord  President.  In  the  earliest  Income  Tax  Act,  the  Act 
of  1799,  except  when  it  deals  with  commissioners  for  districts  in 
Scotland,  the  language  is  the  language  of  an  English  lawyer. 
So  little  attention  was  paid  to  the  legal  phraseology  of  Scotland, 
that  the  word  **  heritages  "  does  not,  I  think,  occur  in  the  Act. 
The  term  used  to  denote  real  property  is  the  expression  '^landsi 
tenements,  and  hereditaments."    In  the  Acts  of  1803  and  1806 
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the  word  **  heritages "  is  introdnced,  bnt  it  will  not  be  found 
inserted  in  all  places  where  it  seems  to  be  required.  Even 
in  the  Act  of  1806  you  will  find  the  words  '^hereditaments" 
and  "messuages" — words  I  should  suppose  not  of  ordinary 
meaning  in  Scotland,  nor  familiar  in  their  English  sense  to 
Scotch  lawyers — used  as  applicable  to  all  parts  of  Great  Britain. 
Another  example  not  without  some  bearing  on  the  present  ques- 
tion is  presented  by  the  Succession  Duty  Act  1853.  That  is  a 
tcLxing  Act.  It  extends  to  the  three  kingdoms.  No  statute  was 
ever  drawn  with  more  care.  Studiously  and  with  great  skill  it 
avoids  technical  expressions  wherever  they  would  be  likely  to 
create  confasion.  Yet  there  we  find  the  very  word  *'  charity," 
which  has  given  rise  to  all  this  argument,  used  in  its  technical 
sense  according  to  English  law,  and  applied  to  property  belong- 
ing to  public  trusts  in  Scotland  as  well  as  to  property  dedicated 
to  charitable  purposes  in  England.  In  sect.  16  the  Act  provides 
for  the  case  of  '^  a  succession  to  property  subject  to  a  trust  for 
any  charitable  or  public  purposes,"  and  it  goes  on  to  give  the 
trustee  of  any  such  property,  who  is  made  responsible  for  the  duty 
and  a  debtor  to  the  Grown  in  the  event  of  non-payment,  power 
to  raise  the  duty.  How  is  it  to  be  raised  ?  All  the  Act  says  is, 
"  Upon  the  security  of  the  charity  property." 

Again,  I  ask,  is  the  Lord  President  correct  in  saying  that  in 
construing  a  taxing  Act  extending  to  the  whole  of  the  United 
Kingdom,  the  Court  must  always  take  it  for  granted  **  that  the 
words  used  by  the  legislature  are  used  in  their  popular  significa- 
tion "  ?  I  can  find  no  authority  for  such  a  proposition.  There 
is,  indeed,  a  passage  in  the  judgment  of  Lord  Campbell  in  Lord 
Saltov/n  V.  Lord  Advocate  (1)  which  at  first  sight  looks  like  an 
authority,  and  is  so  treated  in  the  rubric.  In  reality  it  has  no 
bearing  upon  the  point.  The  case  was  this :  Lord  Saltoun,  under 
an  entail  created  by  his  grandmother,  succeeded  to  a  settled 
property  on  the  death  of  his  uncle  without  heirs  male  of  his 
body.  What  was  the  rate  of  duty  ?  Was  it  3  per  cent,  as  on  a 
succession  from  an  uncle,  or  1  per  cent,  as  on  a  succession  from 
a  lineal  ancestor?  This  House,  differing  from  the  Court  of 
Session,  took  the  latter  view,  and  Lord  Campbell  began  his 

(1)  3  Macq.  659. 
Vol.  L  1891.  3  2  Q 
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judgment  with  these  observations :  ^^  In  constrning  the  statnteon 
which  the  case  depends  we  must  bear  in  mind  that  it  applies  to 
the  whole  of  the  United  Kingdom^  and  that  the  intention  of  the 
legislature  must  be  understood  to  be  that  the  like  interests  in 
property  taken  by  succession  should  be  subjected  to  the  like 
duties,  wheresoever  the  property  may  be  situated.  The  techni- 
calities of  the  laws  of  England  and  of  Scotland,  where  they  differ, 
must  be  disregarded,  and  the  language  of  the  legislature  must 
be  taken  in  its  popular  sense/'  The  technicalities  to  be  disre- 
garded were  not  technical  expressions  in  the  Act,  but,  as  Lord 
Wensleydale  I  think  very  clearly  points  out,  the  technicalities 
of  the  law  of  real  property  outside  the  Act  altogether.  In  the 
Act  itself,  so  far  as  it  came  under  consideration  in  that  case,  there 
were  no  technical  expressions  belonging  to  the  law  of  either 
country.  But  outside  the  Act  there  was  the  technical  rule  of 
Scotch  law,  by  which  each  succeeding  substitute  takes  the  whole 
fee,  and  must  be  served  heir  to  the  preceding  owner. 

Since  these  remarks  have  been  in  print,  I  have  had  the  advan- 
tage of  reading  the  adverse  criticism  passed  upon  them  by  my 
noble  and  learned  friend  on  the  woolsack.  My  noble  friend 
observes  that  in  Lord  SaUotm^s  Case  (1)  *^  the  word  which  was  in 
debate  was  ^  predecessor ' ";  that  **  the  turning  point  of  the  case" 
was  the  question,  **  whether  that  word  was  to  receive  its  meaning 
according  to  technical  application  in  Scotch  law,  or  its  more 
popular  meaning"  ;  and,  moreover,  that  '4t  was  with  reference 
to  that  word  'predecessor'  that  Lord  Campbell's  observations 
were  made."  My  noble  friend's  opinion,  if  I  am  iiot  mistaken,  is 
based  on  these  premises.  Are  they  quite  sound  ?  Lord  Campbell 
possibly  may  have  supposed  that  the  term  *^  predecessor"  was  a 
technical  expression  with  Scotch  lawyers.  But,  even  so,  it  must 
not,  I  think,  be  assumed  that  he  thought  its  meaning  open  to 
debate  in  Lord  8aUoim*8  Case  (1).  The  very  Act  before  him 
defined  the  term  *^  predecessor."  The  definition  seems  somewhat 
remote  from  the  popular  meaning  of  the  word,  and  not  less  remote 
from  any  technical  application  of  it  that  can  be  imagined.  When 
you  find  a  special  meaning  assigned  to  a  particular  word  in  an 
Act  of  Parliament  you  must  abide  by  that  meaning  in  constra- 

(1)  3  Macq.  659. 
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ing  the  Act — ^you  cannot  add  to  it  or  take  away  from  it — ^nor  can    H.  L.  (E.) 
you  sabfititute  anything  else  for  it.    And,  therefore,  with  the       I89i 
Qtmoflt  respect,  I  yenture  to  donbt  whether  it  would  have  been     commis- 
permissible  in  Lord  SaUowCa  Case  (1)  to  discuss  the  comparative  ^^^^^^^ 
merits  of  other  meanings  which  the  Act  had  not  adopted.    And  Pcbposes  op 
certainly  I  have  some  difficulty  in  understanding  how  such  a         v, 
discussion,  if  permitted,  could  have  presented  or  involved  the  . 

turning  point  of  the  case.    In  point  of  fact  the  question  in  Lord    Macna^ten. 
8dUoun*8  Case  (1)  was  not.  Which  of  two  meanings  of  a  certain 
word  was  to  be  preferred,  but  Which  of  two  persons  was  to  be 
taken  as  fulfilling  the  conditions  of  the  statutory  definition  of 
that  word. 

It  seems  to  me  that  statutes  which  apply  to  Scotland  as  well  as 
to  England,  and  which  touch  upon  matters  commonly  dealt  with 
in  legal  language  may  be  divided  into  three  classes.  Sometimes, 
but  very  rarely,  legal  terms  are  carefully  avoided,  as  in  the 
Succession  Duty  Act  Sometimes  in  very  recent  statutes,  as  in 
the  Bills  of  Exchange  Act  and  the  Partnership  Act,  every  legal 
tena  according  to  English  law  is  immediately  followed  by  its 
equivalent  in  Scotch  legal  phraseology ;  and  where  no  exact 
equivalent  is  to  be  found,  a  neutral  and  non-legal  expression  is 
adopted.  But  in  some  cases  qertainly,  and  especially  in  the 
legislation  of  former  days,  the  statute  proclaims  its  origin,  and 
speaks  the  language  of  an  English  lawyer,  with  some  Scotch 
legal  phrases  thrown  in  rather  casually.  The  Income  Tax  Acts, 
I  think,  fall  within  this  class,  though,  no  doubt,  the  Act  of  1842 
is  less  conspicuously  English  than  its  predecessors.  How  are 
you  to  approach  the  construction  of  such  statutes  ?  We  are  not, 
I  think,  quite  without  a  guide.  It  seems  to  me  that  there  is 
much  good  sense  in  what  Lord  Hardwicke  says  in  his  well-known 
letter  to  an  eminent  Scotch  judge  (2).  Incidentally  he  happens  to 
deal  with  the  very  point.  He  observes  that  where  there  are  two 
countries  with  different  systems  of  jurisprudence  under  one  legis- 
lature, the  expressions  in  statutes  applying  to  both  are  almost 
always  taken  from  the  language  or  style  of  one,  and  do  not 


(l)3Macq.659. 

(2)  See  Lord  Eames'  Elucidations, 
p.  385  (ed.  1800),  referred  to  in  the 


report  of  Lord  Saltoun^s  Oase^  3  Macq. 
at  p.  676,  note  (a). 
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H.  L.  (E.)    harmonize  equally  with  the  genius  or  terms  of  both  systems  oi 

1891        law.    That  was»  perhaps,  rather  a  delicate  way  of  stating  the  case, 

GoMMiB-     ^^^  oi^o  must  remember  to  whom  Lord  Hardwicke  was  writing, 

"  SraoAL  *  and  his  meaning  is  perfectly  clear.    Then  he  explains  how  these 

PuBFosra  OF  statutes  ought  to  be  expounded.    You  must,  he  says,  as  in  other 

V.         sciences,  reason  by  analogy — that  is,  as  I  understand  it,  you 

'     must  take  the  meaning  of  legal  expressions  from  the  law  of  the 

Mftm^ten.  couutry  to  which  they  properly  belong,  and  in  any  case  arising 
"""^  in  the  sister  country  you  must  apply  the  statute  in  an  analogous 
or  corresponding  sense,  so  as  to  make  the  operation  and  effect  of 
the  statute  the  same  in  both  countries.  Thus  you  get  what 
Lord  Hardwicke  calls  ^'a  consistent,  sensible  construction." 
A  simpler  plan  is  now  recommended.  Though  the  words  haye 
a  definite  legal  meaning  in  England,  you  must  not,  it  is  now 
said,  look  at  that  meaning  unless  it  be  in  vogue  north  of  the 
Tweed.  You  must  put  out  the  light  you  have,  unless  it  pene- 
trates directly  to  the  furthest  part  of  the  room.  That  was  not 
Lord  Hardwicke's  view.  He  seems  to  haye  thought  reflected 
light  better  than  none. 

In  construing  Acts  of  Parliament,  it  is  a  general  rule,  not 
without  authority  in  this  House  {Stephenson  y.  Sigginton  (1)) 
that  words  must  be  taken  in  their  legal  sense  unless  a  contrary 
intention  appears.  Is  a  contrary  intention  shewn  merely  by 
the  circumstance  that  the  legal  meaning  of  the  words  used 
belongs  more  properly,  or  even  exclusively,  to  the  jurisprudence 
of  one  part  of  Great  Britain  ?  Agreeing  with  Lord  Hardwicke 
rather  than  with  the  Court  of  Session,  I  am  disposed  to  answer 
that  question  in  the  negative. 

That  according  to  the  law  of  England  a  technical  meaning  is 
attached  to  the  word  "  charity,"  and  to  the  word  "  charitable " 
in  such  expressions  as  ^*  charitable  uses,"  '^  charitable  trusts,"  or 
'^  charitable  purposes,"  cannot,  I  think,  be  denied.  The  Court 
of  Chancery  has  always  regarded  with  peculiar  favour  those 
trusts  of  a  public  nature  which,  according  to  the  doctrine  of  the 
Court  derived  from  the  piety  of  early  times,  are  considered  to  be 
charitable.  Charitable  uses  or  trusts  form  a  distinct  head  of 
equity.  Their  distinctive  position  is  made  the  more  conspicuous 
(1)  8  H.  L.  0.  at  p.  686. 
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by  the  circumstance  that  owing  to  their  nature  they  are  not    H.L.  (E.) 
obnoxious  to  the  rule  against  perpetuities,  while  a  gift  in  per-       1891 
petuity  not  being  a  charity  is  Toid,    Whatever  may  have  been     ooinas- 
the  foundation  of  the  jurisdiction  of  the  Court  over  this  class  of  "g^^^^ 
trusts,  and  whatever  may  have  been  the  origin  of  the  title  by  Pubposes  of 
which  these  trusts  are  still  known,  no  one  I  think  who  takes  the  v. 

trouble  to  investigate  the  question  can  doubt  that  the  title  was  fl!^' 
recognised  and  the  jurisdiction  established  before  the  Act  of  Mai^ten. 
43  Eliz.  and  quite  independently  of  that  Act.  The  object  of 
that  statute  was  merely  to  provide  new  machinery  for  the  reforma- 
tion of  abuses  in  regard  to  charities.  But  by  a  singular  con- 
struction it  was  held  to  authorize  certain  gifts  to  charity  which 
otherwise  would  have  been  void.  And  it  contained  in  the  pre- 
amble a  list  of  charities  so  varied  and  comprehensive  that  it 
became  the  practice  of  the  Court  to  refer  to  it  as  a  sort  of  index 
or  chart.  At  the  same  time  it  has  never  been  forgotten  that  the 
"objects  there  enumerated,"  as  Lord  Chancellor  Cran worth 
observes  (1),  "  are  not  to  be  taken  as  the  only  objects  of  charity 
but  are  given  as  instances."  Courts  of  Law,  of  course,  had  nothing 
to  do  with  the  administration  of  trusts.  Originally,  therefore, 
they  were  not  concerned  with  charities  at  all.  But  after  the 
passing  of  the  Act  9  Geo.  2,  commonly  known  as  the  Statute  of 
Mortmain,  which  avoided  in  certain  cases  gifts  to  **  uses  called 
charitable  uses,"  alienations  and  dispositions  to  charitable  uses 
sometimes  came  under  the  cognizance  of  Courts  of  Law,  and  those 
Courts,  as  they  were  bound  to  do,  construed  the  words  "  charitable 
uses  "  in  the  sense  recognised  in  the  Court  of  Chancery,  and  in 
the  Statute  of  Elizabeth,  as  their  proper  meaning.  I  have  dwelt 
for  a  moment  on  this  point,  because  it  seems  to  me  that  there 
is  a  disposition  to  treat  the  technical  meaning  of  the  term 
"  charity  "  rather  as  the  idiom  of  a  particular  Court  than  as  the 
language  of  the  law  of  England.  And  yet  of  all  words  in  the 
English  language  bearing  a  popular  as  well  as  a  legal  signi- 
fication I  am  not  sure  that  there  is  one  which  more  unmis- 
takeably  has  a  technical  meaning  in  the  strictest  sense  of  the 
term,  that  is  a  meaning  clear  and  distinct,  peculiar  to  the  law  as 

(1)  1 D.  &  J.  79. 
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H.  L*  (E.)  understood  and  administered  in  this  country,  and  not  depending 

1891        upon  or  coterminous  with  the  popular  or  vulgar  use  of  the 

Goioas-     word. 

^' te^l^^       In  Ireland,  though  neither  the  Statute  of  Elizabeth  nor  the 

PuBPOflBsop  so-called  Statute  of  Mortmain  extended  to  that  country,  the 

«.         legal  and  technical  meaning  of  the  term  ^^  charity  "  is 

Peubel. 


Loxd 
MadMsfaten. 


the  same  as  it  is  in  England. 

As  regards  the  law  of  Scotland,  the  case  is  somewhat  different. 

1  think  that  [Fry  L.  J.,  with  whose  yery  able  judgment  in  other 
respects  I  concur,  has  gone  rather  too  far  in  saying  that  the  word 
^'charity  "  has  the  same  technical  meaning  in  Scotland  which  it 
has  in  England.  On  the  other  hand,  it  seems  to  me  that,  in  the 
case  of  Baird^s  Trustees  (1),  the  Court  of  Session  has  erred  moie 
seriously  in  the  opposite  direction. 

To  borrow  the  words  of  Lord  Chelmsford  {Magistrates  ofDwaie^ 
y.  Morris  (2) )  '^  I  cannot  discoyer  that  there  is  any  great  dis- 
similarity  between  the  law  of  Scotland  and  the  law  of  England 
with  respect  to  charities." 

And  the  result  of  such  researches  as  I  have  been  able  to  make 
is,  that  in  the  Scotch  Act  to  which  Mr.  Crackenthorpe  referred, 
the  Act  of  1683 — in  some  statutes  extending  to  Scotland,  as  in 

2  &  3  WilL  4,  c.  115,  a  Boman  Catholic  Belief  Act,  and  the 
Succession  Duty  Act,  1853,  to  which  I  haye  already  referred— in 
some  opinions,  dieliyered  by  Scotch  judges  in  Scotland,  as  in  the 
case  of  Ferguson  y.  Maajorihanks  (3),  and  not  unfrequently  in  this 
House,  sitting  as  a  Court  of  Scotch  Appeal,  as  in  the  University 
of  Aberdeen  y.  Irvine  (4) ;  and  Andrews  y.  MeQuffog  (5),  the 
words  '^  charity  "  and  ^'  charitable  "  are  used  sometimes  in  the 
sense  which  they  bear  in  English  law,  sometimes  in  a  sense 
hardly  distinguishable  from  it.  If  this  conclusion  is  right, 
although  the  expression  ^'  charitable  purposes  "  may  not  have 
acquired  a  technical  meaning,  properly  so  called,  in  the  law  of 
Scotland,  I  cannot  see  that  the  use  of  the  expression  in  a  general 
Act  as  a  legal  term  without  the  addition  of  its  equiyalent 
according  to  Scotch  law  (if  any  such  equiyalent  could  be  found) 

(1)  15  Ses8.  Gas.  4th  Series,  682.  (8)  15  Seas.  Gas.  2nd  Series,  637. 

(2)  3  Macq.  154.  (4)  Law  Rep.  1  H.  L.,  Sc.  289. 

(5)  11  App.  Gas.  313. 
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would  of  itself,  and  apart  from  other  circumstances,  either  create    H.  L.  (E.) 

surprise  or  lead  to  any  practical  diflSculty.  1891 

No  donbt  the  popular  meaning  of  the  words  '^  charity "  and     CoMMia- 

« charitable "  does  not  coincide  with  their  legal  meaning ;  and  ^^g^J^^* 

no  doubt  it  is  easy  enough  to  collect  from  the  books  a  few  deci-  £,^^|^^' 

sions  which  seem  to  push  the  doctrine  of  the  Court  to  the  extreme,         v, 

,         .  Pemsxl. 

and  to  present  a  contrast  between  the  two  meanings  m  an  aspect       — 

ahnofit  ludicrous.    But  still  it  is  difficult  to  fix  the  point  of    iiMnaghten. 

diyergence,  and  no  one  as  yet  has  succeeded  in  defining  the 

popular  meaning  of  the  word  **  charity."    The  learned  counsel 

for  the  Grown  did  not  attempt  the  task.    Even  the  paraphrase 

of  the  Master  of  the  Bolls  is  not  quite  satisfactory.    It  would 

extend  to  every  gift  which  the  donor,  with  or  without  reason, 

might  happen  to  think  beneficial  for  the  recipient;  and  to  which 

he  might  be  moved  by  the  consideration  that  it  was  beyond  the 

means  of  the  object  of  his  bounty  to  procure  it  for  himself.    That 

seems  to  me  much  too  wide.    If  I  may  say  so  without  offence, 

mider  conceivable  circumstances,  it  might  cover  a  trip  to  the 

Continent^  or  a  box  at  the  Opera.    But  how  does  it  save  Moravian 

missions  ?    The  Moravians  are  peculiarly  zealous  in  missionary 

work.    It  is  one  of  their  distinguishing  tenets.     I  think  they 

would  be  surprised  to  learn  that  the  substantial  cause  of  their 

missionary  zeal  was  an  intention  to  assist  the  poverty  of  heathen 

tribes.    How  far  then,  it  may  be  asked,  does  the  popular  meaning 

of  the  word  ^charity"  correspond  with  its  legal  meaning? 

^  Charity  "  in  its  legal  sense  comprises  four  principal  divisions : 

trosts  for  the  relief  of  poverty ;  trusts  for  the  advancement  of 

education;  trusts  for  the  advancement  of  religion;  and  trusts  for 

other  purposes  beneficial  to  the  community,  not  falling  under 

any  of  the  preceding  heads.    The  trusts  last  referred  to  are  not 

the  less  charitable  in  the  eye  of  the  law,  because  incidentally 

they  benefit  the  rich  as  well  as  the  poor,  as  indeed,  every  charity 

that  deserves  the  name  must  do  either  directly  or  indirectly.    It 

seems  to  me  that  a  person  of  education,  at  any  rate,  if  he  were 

speaking  as  the  Act  is  speaking  with  reference  to  endowed 

charities,  would  include  in  the  category  educational  and  religious 

charities,  as  well  as  charities  for  the  relief  of  the  poor.    Boughly 

speaking,  I  think  he  would  exclude  the  fourth  division.    Even 
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H.  L.  (E.)    there  it  is  di£ScnIt  to  draw  the  line.    A  layman  would  probably 

1891        be  amused  if  he  were  told  that  a  gift  to  the  Chancellor  of  the 

OouHis-      Exchequer  for  the  benefit  of  the  nation  was  a  charity.    Many 

"spectal^*  people,  I  think,  would  consider  a  gift  for  the  support  of  a  life- 

PuKPOBEfi  OF  boat  a  charitable  gift,  though  its  object  is  not  the  adFanoement 

V.         of  religion,  or  the  adyancement  of  education,  or  the  relief  of  the 

!f ^      poor.    And  even  a  layman  might  take  the  same  favourable  view 

ifM^tcs.  of  a  gratuitous  supply  of  pure  water  for  the  benefit  of  a  crowded 
neighbourhood.  But  after  all,  this  is  rather  an  academical  dis- 
cussion. If  a  gentleman  of  education,  without  legal  training, 
were  asked  what  is  the  meaning  of  "  a  trust  for  charitable  pur- 
poses," I  think  he  would  most  probably  reply,  ^  That  sounds  like 
a  legal  phrase.    You  had  better  ask  a  lawyer." 

Having  attempted  to  clear  the  ground  so  far,  I  come  to  the 
words  of  the  enactment  on  which  the  question  before  the  House 
depends.  They  are  to  be  found  in  the  Income  Tax  Act  of  1842. 
By  sect.  61  of  that  Act  it  is  provided  that,  under  Sched.  A, 
certain  allowances  are  to  be  made  for  the  duties  charged  on 
colleges  or  halls  in  the  universities,  and  on  any  hospital,  public 
school,  or  alms-house  in  respect  of  their  public  buildings,  offices, 
and  premises.  The  allowances  are  to  be  granted  by  the  Com- 
missioners for  General  Purposes  in  their  respective  districts. 

Then  allowances  are  to  be  made  *^  on  the  rents  and  jwofits  of 
lands,  tenements,  hereditaments,  or  heritages  belonging  to  any 
hospital,  public  school,  or  alms-house,  or  vested  in  trustees  for 
charitable  purposes,  so  far  as  the  same  are  applied  to  charitable 
purposes."  These  allowances  are  in  the  hands  of  quite  a  difierent 
body.  They  are  to  be  granted  *'  on  proof  before  the  Commis- 
sioners for  Special  Purposes  of  the  due  application  of  the  said 
rents  and  profits  to  charitable  purposes  only,  and  in  so  £Eur  as  the 
same  shall  be  applied  to  charitable  purposes  only."  They  are 
"to  be  claimed  and  proved  by  any  steward,  agent,  or  fBW5tor 
acting  for  such  school,  hospital,  or  almst-house,  or  other  trust  for 
charitable  purposes,  or  by  any  trustee  of  the  same  by  affidavit .  . . 
stating  the  amount  of  the  duties  chargeable,  and  the  application 
thereof,"  and  are  to  be  carried  into  effect  by  the  Special  Com- 
missioners without  altering  the  assessments  which  are  to  be 
levied  notwithstanding  such  allowances. 
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By  the  88th  section  it  is  provided^  with  respect  to  Sched.  C,    H.  L.  (E.) 
that  exemption  shall  be  given  to   *^  the  stock  or  dividends  of       i89i 
any  corporation,  fraternity,  or  society  of  persons,  or  of  any  trust     q^^. 
established  for  charitable  purposes  only ;  or  which  according  to  *^g^^^^* 
the  rules  or  regidations  established  by  Act  of  Parliament,  charter.  Purposes  op 

.      Imoome  Tax 

decree,  deed  of  trust,  or  will,  shall  be  applicable  by  the  said         v. 
corporation,  fraternity,  or  society,  or  by  any  trustee  to  charitable         ^^^' 
purposes  only,  and  in  so  far  as  the  same  shall  be  applied  to    na^^teo. 
charitable  purposes  only ;  or  the  stock  or  dividends  in  the  names 
of  any  trustees  applicable  solely  to  the  repairs  of  any  cathedral, 
college,  church,  or  chapel,  or  any  building  used  solely  for  the 
purpose  of  divine  worship,  and  in  so  far  as  the  same  shall  be 
applied  to  such  purposes,  provided  the  application  thereof  to  such 
purposes  shall  be  duly  proved  before  the  said  Commissioners 
for  Special  Purposes  by  any  agent  or  fstctor  on  the  behalf  of 
any  such  corporation,  fraternity,  or  society,  or  by  any  of  the 
members  or  trustees." 

Section  98  contains  directions  as  to  the  manner  in  which  these 
claims  of  exemption  are  to  be  made  and  carried  into  effect. 

Section  105  provides  by  reference  to  the  provisions  of  Sched.  G, 
for  similar  exemptions  under  Sched.  D,  in  the  case  of  '^  any  cor- 
poration, fraternity,  or  society  of  persons  and  any  trustee  for 
charitable  purposes  only." 

In  the  case  of  the  British  Museum,  sect.  149  provides  for  the  like 
allowances  under  Sched.  A,  ''as  are  granted  to  colleges  and  other 
properties  mentioned  in  No.  6  of  that  Schedule,"  and  the  like 
exemptions  in  respect  of  any  dividends  of  stock,"  as  are  granted 
to  charitable  institutions  "  in  the  Act. 

Section  188  enacts  that  every  provision  applied  to  the  duties 
in  any  particular  schedule,  which  is  also  applicable  to  the  duties 
in  any  other  schedule,  and  not  repugnant  to  its  provisions  shall 
be  applied  as  fully  and  effectually  as  if  the  application  thereof 
had  been  expressly  directed. 

I  do  not  think  it  necessary  to  refer  to  any  other  provisions  in 
the  statute. 

What  is  the  meaning  of  the  expression  ''charitable  purposes," 
as  used  in  the  Act  of  1842  ?  In  order  to  determine  that  question, 
it  is  necessary,  I  think,  to  consider  what  the  Act  is  speaking 
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H.  L.  (B.)    about,  and  whom  it  is  speaking  to.    It  does  not  help  one  much 

1891        to  take  the  word  ^^  charity  "  nakedly,  and  in  the  abstract^  and  then 

Ciouxis-      to  tnm  to  dictionaries  for  its  meaning.    It  is  said  that  the  most 

^  SraouL^^    common  signification  of  "  charity "  is  conveyed  by  the  word 

PtjBPOBM  OF  « alms."    So  it  is  when  that  meaning  fits  the  context,  or  the 

V.         occasion.    Perhaps,  by  way  of  illustrating  my  meaning,  I  may 

^'     be  permitted  to  refer  to  a  passage  in  the  writings  of  one  of  the 

^^  most  popular  authors  of  the  last  century,  where  a  striking 
contrast  is  drawn  between  charity,  in  its  vulgar  sense,  and  a  gift, 
for  purposes  which  the  law  of  England,  rightly  or  wrongly— 
wrongly,  as  some  think— considers  charitable.  In  one  of  his 
essays,  Goldsmith  tells  the  story  of  a  French  priest  at  lUieims,  so 
miserly  in  his  habits  that  he  went  by  the  name  of  ^Ihe 
Griper."  Working  incessantly  in  his  vineyard,  steadily  refusing 
to  relieve  distress,  he  managed  to  save  a  large  sum  of  money. 
Then  the  writer  adds :  **  This  good  man  had  long  perceived  the 
wants  of  the  poor  in  the  city,  particularly  in  having  no  water 
but  what  they  were  obliged  to  buy  at  an  advanced  price ;  where- 
fore, that  whole  fortune  which  he  had  been  amassing,  he  laid  out 
in  an  aqueduct,  by  which  he  did  the  poor  more  usefal  and 
lasting  service  than  if  he  had  distributed  his  whole  income  in 
charity  every  day  at  his  door."  No  one  can  misunderstand  the 
meaning  of  the  word  there.  But  the  Act  of  1842  has  nothing 
to  do  with  casual  almsgiving  or  charity  of  that  sort.  Nor  indeed 
has  it  anything  to  do  with  charity  which  is  not  protected  by  a 
trust  of  a  permanent  character.  The  provisions  of  the  Act  which 
your  Lordships  have  to  consider  are  concerned  with  the  revenues 
of  established  institutions — ^the  income  of  charitable  endowments. 
Such  endowments,  as  I  have  already  pointed  out,  form,  according 
to  English  law,  a  distinct  class  of  trusts,  standing  by  themselves, 
and  owe  their  validity  in  each  case,  if  the  trust  is  a  perpetuity, 
to  the  fact  that  the  purposes  are  charitable  in  the  eye  of  the  law. 
Then,  I  ask,  to  whom  is  the  Act  speaking  ?  In  one  sense,  no 
doubt,  it  is  speaking  to  all  concerned.  But  it  is  addressed,  I 
think,  specially  to  that  body  under  whose  '^  cognizance  and  juris- 
diction," to  use  the  words  of  the  Act,  these  particular  allowanoes 
and  exemptions  are  placed.  All  applications  for  these  allowances 
and  exemptions  are  to  be  made  not  to  the  General  Oommissioneis 
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in  their  respectiye  districts  but  to*  the  Special  Commissioners,  H.l.(E.) 

and  ''at  the  head  ofiSce  for  stamps  and  taxes  in  England."    This       i89i 

is    an  express  direction  with  reference  to  exemptions  nnder     coions- 

Sched.  C,  and  having  regard  to  sect.  188  the  same  rule  must  ^^^^^^ 

hold  good  in  all  cases.    So  that  in  no  case  can  the  question  come  Purposes  or 

Income  Tax 
before  any' board  or  any  commissioners  in  Scotland.    Practically         «. 

the  Special  Commissioners  are  identical  with  the  Board  of  ^i^^* 
Inland  Bevenue,  who  now  represent  the  Commissioners  of  Stamps  MMX^teo. 
and  Taxes  named  in  the  Act  of  1842.  How  are  the  authorities 
at  Somerset  House  to  determine  what  constitutes  a  trust  for 
charitable  purposes  ?  The  majority  of  the  Court  of  Appeal  tell 
them  they  must  be  guided  by  the  popular  meaning  of  "  charity," 
and  that  ''each  individual  case  must  be  decided  on  its  own 
£Btcts."  There  is  certainly  no  indication  in  the  Act  that  such  a 
hopeless  task  as  that  was  laid  on  the  Special  Commissioners. 
They  have  to  satisfy  themselves  that  the  income  in  respect  ot 
which  exemption  is  claimed  is  applied  solely  to  charitable  pur- 
poses, and  they  are  told  how  that  is  to  be  proved.  But  the 
question,  charity  or  no  charity,  if  you  accept  the  contention  oi 
the  respondent,  is  determined  for  them  by  the  law  of  the  country 
i&  which  they  sit  to  exercise  their  jurisdiction.  In  the  case  ot 
Baird^s  Trustees  (1),  the  Lord  President  observed  that  such  a 
construction  '^  would  have  a  most  disturbing  and  confusing 
effect."  With  the  utmost  deference,  it  seems  to  me  the  only 
way  to  ensure  uniformity  in  the  administration  of  the  Act. 

On  these  grounds  I  have  come  to  the  conclusion  that  the 
expression  "  trust  for  charitable  purposes "  in  the  Act  of  1842, 
and  the  other  expressions  in  the  Act  in  which  the  word  "  charit- 
able" occurs,  must  be  construed  in  their  technical  meaning 
according  to  English  law. 

Although  I  rest  my  opinion  on  these  broad  grounds,  it  is,  I 
think,  satisfactory  to  find  that  every  consideration  to  which  the 
case  has  given  rise,  if  examined  closely,  confirms  this  view,  and 
that  there  is  no  indication  in  the  Act  pointing  in  the  opposite 
direction. 

In  the  first  place  it  is  plain  on  the  very  words  of  Sched.  A, 
that  the  Legislature  considered  the  purposes  of  a  public  school 
(1)  15  Seas.  Cas.  4th  Series,  682. 
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to  be  charitable,  and  a  public  school  to  be  a  trust  for  charitable 
purposes,  just  as  much  as  an  almshouse  or  a  hospital.  This 
seems  to  me  to  be  enough  to  displace  the  narrow  view  of  the 
Court  of  Session. 

Then,  as  Fry  L.J.  points  out,  every  expression  in  the  first 
provision  which  I  have  read  from  Sched.  A  is  a  legal  expres* 
sion.  But  the  argument  may  be  carried  further.  Turn  to  the 
parallel  passage  in  the  Act  of  1806  from  which  the  Act  of  1842 
is  copied.  There  the  words  are  ^'  on  the  rents  and  profits  of 
messuages,  lands,  tenements,  or  hereditaments,  belonging  to  any 
hospital,  public  school,  or  almshouse,  or  vested  in  trustees  for 
charitable  purposes,  so  far  as  the  same  are  applied  to  charitable 
purposes."  In  that  passage  every  expression  is  a  legal  expres- 
sion, and  what  is  more  to  the  purpose,  a  legal  expression  accord- 
ing to  English  law.  There  is  no  trace  of  Scotch  legal  phrase- 
ology there.  I  am  not  sure  that  the  omission  of  the  word  ^^  mes- 
suages "  and  the  introduction  of  the  word  ''  heritages  "  may  not 
have  had  something  to  do  with  creating  the  difficulty  which  your 
Lordships  have  now  to  solve.  It  seems  to  me  too  that  the 
expressions  in  Sched.  C  "  decree,  deed  of  trust,  or  will  *'  more 
properly  belong  to  English  legal  phraseology  than  to  Scotch. 
**  Deed  of  trust "  indeed  is  common  to  the  legal  language  of  both 
countries.  But  the  word  '^  decree  "  I  think  points  primarily  to 
the  decrees  of  the  Court  of  Chancery,  by  which  no  small  propor- 
tion of  the  charities  in  this  kingdom  have  been  established,  and 
I  rather  doubt  whether  the  word  '^  will "  would  have  been  used 
there  as  it  is,  if  due  attention  had  been  paid  to  the  language  of 
Scotch  lawyers. 

There  was  an  argument  which  appears  to  have  had  great  weight 
with  one  of  the  learned  judges  in  the  Court  of  Session,  to  which  I 
cannot  attach  much  importance.  That  learned  judge  points  out 
that  in  Sched.  C  there  is  a  special  exemption  in  favour  of  funds 
dedicated  to  the  repair  of  cathedrals,  colleges,  churches,  and 
places  of  worship.  From  that  he  infers  that  such  purposes  are 
not  charitable  within  the  meaning  of  the  Act,  and  so,  *^  without 
going  outside  of  Sched.  C,"  he  finds  a  construction  conclusive, 
as  he  thinks,  in  favour  of  the  claim  of  the  Crown.  But,  my 
Lords,  in  construing  any  document,  it  is  not  well  to  confine  your 
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attention  to  an  isolated  passage.    It  seems  to  me  to  be  necessary    ^  ^  (^O 
to  go  ontside  of  Sched.  C  in  order  to  understand  the  Act.    If       isdi 
you  turn  to  Sched.  A,  and  to  Sched.  D,  you  will  observe  that     Commis- 
these  special  exemptions  are  not  to  be  found  in  either.    So  that  ^^spEcii^' 
if  that  learned  judge  is  right  we  have  this  singular  result: — If  Pubposmof 

J      o  n  o  Income  Tax 

property  devoted  to  these  special  purposes  is  in  land,  income- 
tax  attaches.  If  the  land  is  taken  by  a  railway  company  and 
there  is  an  interim  investment  in  consols,  or  if  the  property  is  in 
any  Gk>vemment  funds,  home,  foreign,  or  colonial,  it  is  exempt ; 
in  any  other  form  of  investment  it  is  subject  to  income-tax. 
Why  should  a  premium  be  offered  for  the  investment  of  money 
intended  for  church  repairs  in  the  funds  of  foreign  or  colonial 
governments  ?  A  construction  which  leads  to  a  result  so  whim- 
sical ought  not,  I  think,  to  be  adopted  without  good  reason.  It 
is  not  so  very  uncommon  in  an  Act  of  Parliament  to  find  special 
exemptions  which  are  already  covered  by  a  general  exemption. 
Nor  is  surplusage  or  even  tautology  wholly  unknown  in  the 
language  of  the  Legislature.  On  the  other  hand,  if  the  legal 
meaning  of  the  expression  **  charitable  purposes "  be  adopted, 
there  may  be  a  superfluous  expression  here  or  there,  but  the  Act 
will  be  consistent  throughout. 

No  argument  can,  I  think,  be  founded  on  the  special  exemp- 
tion of  the  British  Museum.  The  clause  relating  to  the  Museum, 
which  is  also  to  be  found  in  the  Act  of  1806,  is  obviously  out 
of  its  place,  and  was  probably  introduced  at  the  instance  of 
the  trustees  of  the  Museum.  It  was  necessary  as  regards  the 
buildings  and  premises  in  the  actual  occupation  of  the  Museum 
chargeable  under  Sched.  A,  and  that  being  so,  it  was  natural, 
and  not,  I  think,  improper,  that  the  exemptions  to  which  the 
Museum  would  be  entitled,  as  a  charitable  institution,  under 
Sched.  C,  should  be  also  specially  mentioned. 

A  strong  confirmation  of  the  view  which  I  am  presenting 
to  your  Lordships  is,  I  think,  furnished  by  the  income  tax 
section  of  the  Charitable  Trusts  Amendment  Act  1855.  The 
Charitable  Trusts  Act  1853,  which  established  the.  Charity  Com- 
mission, provided  for  the  transfer  of  charitable  funds  to  o£Scial 
trustees,  of  whom  the  secretary  to  the  Commission  was  one.  It 
appears  from  a  Parliamentary  Paper  (''  Charities/'  1865),  which 
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.contains  a  correspondence  between  the  Board  of  Inland  Eevenae 
as  Special  Commissioners  of  Income  Tax,  and  the  Treasury,  oa 
the  subject  of  income  tax  on  charities,  that  it  was  the  practice 
of  the  Board  to  give  exemption  to  all  stock  standing  in  the 
names  of  the  official  trustees  of  charitable  f ands  without  further 
inquiry.    This  practice  was  confirmed,  and  the  principle  was 
carried  still  furth^  by  the  Charitable  Trusts  Amendment  Act, 
1855,  which  enacts  (sect.  28)  that  ^'  all  dividends  arising  from 
any  stock  in  the  public  funds  standing  in  the  names  of  the 
official  trustees  of  charitable  funds,  and  which  shall  be  certified 
by  the  Board "  (that  is  the  Charity  Commissioners)  '^  to  the 
Goyemor  and  Company  of  the  Bank  of  England  to  be  exempt 
from  the  property  or  income-tax,  shall  be  paid  or  carried  to 
the  banking  account  of  the  official  trustees,  without  any  deduc- 
tion of  such  tax,  and  all  dividends  arising  from  any  stock  in  the 
public  funds  standing  in  any  other  names  or  name,  and  which 
the  Board  shall  certify  to  the  Goyemor  and  Company  of  the 
Bank  of  England  to  be  subject  only  to  charitable  trusts,  and 
to  be  exempt  from  such  tax,  shall  be  paid  without  any  deduction 
thereof."    By  virtue  of  this  enactment,  the  income  of  a  large 
proportion  of  the  funds  devoted  to  charity  in  this  country, 
exceeding  in  amount  for  the  year  1865  one  million-and-a-half, 
and  now  probably  much  larger,  was  entirely  withdrawn  from  the 
cognizance  and  jurisdiction  of  the  Board  of  Inland  Bevenue. 
Thenceforth,  for  the  purposes  of  the  Income  Tax  Acts,  as  well  as 
for  the  purposes  of  administration,  that  income  has  been  under 
the  jurisdiction  of  a  body  bound  by  law  tp  construe  the  expres- 
sion ^^ charitable  trusts"  according  to  its  legal  meaning,  and  to 
give  certificates  of  exemption  in  accordance  with  that  construc- 
tion. The  obligation  is  clear.  The  Charitable  Trusts  Amendment 
Act  1855  is  to  be  construed  as  one  Act  with  the  Charitable 
Trusts  Act  1853,  and  the  Act  of  1853  contains  a  definition  of 
"  charity  "  by  reference  to  the  Act  of  Elizabeth,  and  the  practice 
of  the  Court  of  Chancery.    I  may  add  that  sect.  28  of  the  Act  of 
1855  has  always  formed  part  of  the  Income  Tax  Code  whenever 
the  tax  has  been  reimposed,  carrying  with  it  into  the  code,  to  a 
certain  extent  at  least,  the  legal  definition  of  "  charity." 
I  cannot  help  reminding  yonx  Lordships,  in  conclusion,  that 
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the  Income  Tax  Act  is  not  a  statute  which  was  passed  once  for  H.  L.  (£.) 

all.     It  has  expired,  and  been  reyiTed,  and  re-enacted  oyer  I89i 

and  oyer  again ;  eyery  reyiyal  and  re-enactment  is  a  new  Act.  couxib' 

It  is  impossible  to  suppose  that  on  eyery  occasion  the  Legislature  "gp^^'^^ 

can  haye  been  ignorant  of  the  manner  in  which  the  tax  was  Pubposesop 

Ikoohe  Tax 
being  administered  by  a  department  of  the  State  under  the         v. 

guidance  of  their  legal  adyisers,  especially  when  the  practice        * 

was  fully  laid  before  Parliament  in  the  correspondence  to  which    Mac^ten. 

I  haye  referred  ("  Charities,"  1865).  

It  seems  to  me  that  eui  argument  in  fayour  of  the  respondent 
might  haye  been  founded  on  this  yiew  of  the  case.  The  point 
of  course  is  not  that  a  continuous  practice  following  legislation 
interprets  the  mind  of  the  Legislature,  but  that  when  you  find 
legislation  following  a  continuous  practice  and  repeating  the 
very  words  on  which  that  practice  was  founded,  it  may  perhaps 
fairly  be  inferred  that  the  Legislature  in  re-enacting  the  statute 
intended  those  words  to  be  understood  in  their  receiyed  meaning. 
And  perhaps  it  might  be  argued  that  the  inference  grows  stronger 
with  each  successiye  re-enactment.  However,  as  the  point  was 
not  dealt  with  at  the  Bar,  I  forbear  to  express  any  opinion  upon  it. 

With  the  policy  of  taxing  charities  I  have  nothing  to  do.  It 
may  be  right,  or  it  may  be  wrong ;  but  speaking  for  myself,  I 
am  not  sorry  to  be  compelled  to  give  my  voice  for  the  respondent. 
To  my  mind  it  is  rather  startling  to  find  the  established  practice 
of  so  many  years  suddenly  set  aside  by  an  administrative  depart- 
ment of  their  own  motion,  and  after  something  like  an  assurance 
given  to  Parliament  that  no  change  would  be  made  without  the 
interposition  of  the  Legislature.  In  1865  the  Treasury  com- 
mtmicated  to  Parliament  the  fact  that  they  had  come  to  the 
conclusion  that  the  subject  was  '^  one  which  should  be  reserved 
to  be  dealt  with  by  the  Legislature,  and  that  in  the  meantime  the 
practice  which  has  hitherto  prevailed  should  be  followed."  For 
such  a  conclusion,  even  if  the  claim  of  the  Crown  had  been 
originally  well-founded,  there  would  be  much  to  be  said.  The 
Legislature  declaring  the  law  can  at  the  same  time  grant  immunity 
for  the  past ;  but  a  change  of  practice,  established  by  judicial 
decision  only,  would  leave  the  bulk  of  the  charitable  foundations 
in  this  country  exposed  to  liabilities  appalling  in  amount. 


Digitized  by  VjOOQIC 


592  HOUSE  OP  LOEDS  [1891] 

H.  L.  (£.)        I  am,  therefore,  glad  to  find  that  the  claim  of  the  Grown  is 

1891        based  on  what  seems  to  me  to  be  a  yery  superficial  view  of  the 

CoMMiB-     meaning  of  the  Legislature,  and  my  opinion  is  that  the  appeal 

"Sal''''  should  be  dismissed  with  costs. 

Purposes  of 

Income  Tax   t  >«- 

„.  LOBD  MOBBIS  : — 

Pemsel. 
My  Lords,  I  have  had  an  opportunity  of  reading  and  folly 

considering  the  judgment  which  has  just  now  been  announced 

by  my  noble  and  learned  friend.  Lord  Macnaghten,  an<i  I  can 

only  add  that  I  concur  unreservedly  in  the  reasons  he  has  given 

and  in  the  result  he  has  arrived  at. 

Order  appealed  from  affirmed,  and  apped 
dismissed  with  costs. 

Lords'  Journals  20th  July  1891. 

Solicitors  for  appellants :  Sir  W.H.  Mdvilly  Solicitor  of  Inland 
Bevenue. 

Solicitors  for  respondent :  Francis  dt  Galley. 


1891 
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[HOUSE  OF  LORDS.] 
H.L.(So.)    BANK  OF  SCOTLAND Appellants; 

DOMINION  BANK  (TOEONTO)       .     .     .     Kespondb»T8. 

Bill  of  Exchange — Payment  and  Discharge — Cancellation  without  Authority-- 
Liability  of  Agent  employed  to  collect  Bill, 

Where  an  agent  is  employed  by  the  holder  of  a  bill  to  receive  payment 
of  it  from  the  acceptor,  and  receives  payment  from  him  clogged  with  a 
condition  without  assent  to  which  the  holder  is  not  entitled  to  retain  the 
money  paid,  the  agent  is  not  entitled  to  treat  such  conditional  payment 
as  if  it  were  an  absolute  payment,  and  to  cancel  the  bill  as  paid  before  he 
has  received  the  assent  to  the  condition. 

The  agent  of  a  bank  offered  to  try  to  obtain  payment  of  s  bill  which 
had  been  protested  for  non-payment,  and  the  holders  accepted  the  offer. 
The  acceptors  offered  to  pay  the  bill,  and  the  protest  charges  on  the  con- 
dition that  they  should  not  be  called  upon  to  pay  interest  and  expenses. 
The  bank's  agent  communicated  this  condition  to  the  holders,  and  without 
waiting  for  authority  took  payment  of  the  bill  and  protest  chargecf,  marked 
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the  bill  paid  and  delivered  it  to  the  acceptors,  who  deleted  their  names 
thereon.  Thereafter  the  holders  intimated  their  refusal  to  agree  to  the 
conditions  on  which  payment  had  been  made,  refused  to  accept  the  simi 
tendered  to  them  by  the  agent  of  the  bank,  and  received  back  the  bill 
cancelled.  They  then  raised  an  action  against  the  acceptors  for  the 
amount  of  the  bill,  with  interest,  and  for  the  expenses  of  the  action,  and 
obtained  decree,  but  the  acceptors  became  bankrupt.  The  holders 
thereupon  raised  an  action  against  the  bank  concluding  for  the  amount 
of  the  biU,  with  interest,  and  for  the  expenses  of  their  action  against  the 
acceptors : — 

Eddf  affirming  the  decision  of  the  Court  of  Session  (16  Ct.  Sess.  Cas. 
4th  Series  (Bettie),  1081),  that  the  bank  was  liable ;  but  was  entitled  to 
an  assignation  of  the  rights  of  the  holders  against  the  drawers  of  the  bill. 

Appeal  from  a  judgment  of  the  First  Division  of  the  Coart 
of  Session  of  Scotland  (1). 

The  action  was  brought  by  the  Dominion  Bank,  Toronto^  the 
respondents,  against  the  Bank  of  Scotland^the  appellants,  for  the 
amount  of  a  bill  of  exchange,  with  interest,  and  for  the  expenses 
of  an  action  against  Messrs.  William  Anderson  &  Co.,  merchants, 
Grangemouth,  the  acceptors  of  the  bill,  who  had  become  bank- 
rupt. The  grounds  of  the  action  were  that  the  appellants  allowed 
the  bill  to  be  improperly  cancelled,  and  thus  the  holders  were 
not  able  to  charge  upon  it,  which  if  they  had  been  able  to  do  at 
the  date  of  the  action  against  Anderson  &  Co.,  they  would  hare 
recoyered  payment. 

Messrs.  McArthur  Brothers,  timber  merchants,  Toronto,  Canada, 
sold  timber  to  Messrs.  Anderson  &  Co.,  of  Grangemouth,  and  for 
its  price  the  bill  was  drawn  by  the  former  and  accepted  by  the 
latter  for  £2939  98.  Qd.  The  bill  was  dated  the  28th  of  Septem- 
ber,  1886,  and  made  payable  at  the  London  office  of  the  Bank  of 
Scotland  on  the  7th  of  May,  1887.  It  was  indorsed  for  yalue  by 
the  drawers  to  the  respondents,  who  transmitted  it  for  collection 
at  maturity,  to  the  National  Bank  of  Scotland,  London.  It  was 
presented  for  payment  on  the  7th  of  May,  1887,  when  payment 
was  refused  and  protest  taken.  It  appeared  that  a  dispute  had 
arisen  between  Anderson  &  Co.  and  Messrs.  Carswell  &  Co.^ 
McArthur  Brothers'  agents  in  this  country,  as  to  the  payment 
of  £95  in  respect  of  some  complaint  as  to  the  cargo  of  timber.  On 
the  10th  of  May,  1887,  the  bill  was  returned  to  Canada  to  secure 
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(1)  16  Court  Sess.  Cas.  4tli  Series  (Bettie),  1081. 
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recourse  against  the  drawers.  In  the  meantime,  it  appeared  as  if 
the  dispute  as  to  the  £95  had  been  settled,  and  on  the  16th  of 
May,  Mr.  Mackenzie,  the  appellants'  agent  at  Grangemouth,  with 
whom  Anderson  &  Co.  kept  their  account,  wrote  to  the  National 
Bank  of  Scotland,  London  :  ^^  If  the  matter  be  now  adjusted,  you 
might  send  forward  the  document  for  collection." 

The  National  Bank  replied  that  if  the  amount  and  charges 
were  remitted  they  would  recall  the  bill. 

On  the  21st  of  May,  1887,  Mackenzie  wrote :  "  With  reference 
to  my  letter  of  the  16th  inst.,  if  the  bill  £2939  9s.  6d.  be  sent  on 
here  for  collection  it  will  in  all  likelihood  be  paid,  but  not  the 
expenses,  as  the  fault  was  not  on  Messrs.  W.  Anderson  &  C!o.'8 
side,  at  least  so  they  say."  On  the  28th  of  the  same  month  he 
again  wrote  that  he  inclosed  a  letter  from  Messrs.  Anderson  & 
Co.,  and  to  favour  him  '^with  their  instructions,"  and  ^'that 
Messrs.  W.  A.  &  Co.  think  they  have  been  harshly  treated  by 
the  drawers."  The  inclosed  letter  was  addressed  to  the  Bank  of 
Scotland,  Grangemouth,  and  was  as  follows :  *^  Confirming  our 
former  instructions  to  you ;  it  just  now  occurs  to  us  that  imme- 
diate payment  might  be  made,  provided  the  National  Bank, 
London,  gave  a  guarantee  to  hand  over  the  bill  to  you  on  its 
return,  and  hold  us  scatheless  in  the  event  of  its  miscarriage  in 
any  way  whatever ;  also  freeing  us  from  all  expenses  and  interest 
On  hearing  you  have  received  such  guarantee,  we  will  instract 
you  to  pay." 

The  bill  had  now  returned  from  Canada,  and  on  the  7th  of 
June,  1887,  the  National  Bank  wrote  to  Mackenzie:  '^ Refer- 
ring to  your  letter  of  the  21st  ulto.,  we  now  inclose  for  collection 
and  remittance  through  your  London  office  bill,  &c. . . .  Should 
the  acceptors  decline  to  pay  protest  charges,  128.  6d.,  please 
return  protest  to  us.  Acceptors  will  of  course  pay  the  remitting 
charge." 

No  note  of  any  claim  for  interest,  or  for  the  expenses  of  send- 
ing the  bill  to  Canada,  was  attached  or  inclosed. 

In  reply,  Mackenzie  wrote  on  the  9th  of  June,  1887 :  "  With 
reference  to  your  letter  of  the  7th  inst.,  I  inclose  h^rewith  a 
communication  received  from  W.  Anderson  &  Co.,  from  which 
you  will  observe  that  they  would  pay  the  128.  6d.,  together  with 
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the  lemitting  charge  le  the  bill,  on  condition  that  they  were   H.  L.  (Sa) 
held  free  of  farther  responsibility.    Please  favour  me  with  yonr        I89i 
instractions,     P.S. — As  Mr.  Anderson  is  presently  living  at     Bank  of 
Callander,  and   may  not  be  here  till  Monday  morning,  we    °^^^^*"* 
retain  the  bill  till  that  day,  if  we  have' not  contrary  instructions    Dwomion 
from  you."  (ToBOHTo). 

The  letter  from  Mr.  Anderson  was :  "  We  have  yours  stating 
the  National  Bank,  London,  will  take  payment  of  this  bill,  but 
we  would  like  you  to  get  a  letter  from  them  freeing  us  of  interest 
and  expenses,  as  asked  in  ours  of  the  28th  ulto.  The  way  we 
have  been  treated  in  the  past  is  our  excuse  for  being  somewhat 
particular  now." 

The  question,  therefore,  at  that  stage  of  the  contest  was  merely 
whether  Anderson  &  Go.  were  liable  for  the  interest  charges, 
£22  105.,  and  expenses  because  of  the  non-payment.  It  was 
admitted  that  there  was  ample  time  between  the  receipt  of  the 
letter  of  the  9th  of  June  and  the  13th  of  June,  to  send  Mackenzie 
further  instructions,  but  he  received  none.  What  took  place  in 
London  was  that  the  National  Bank  on  getting  the  9th  of  June 
letter,  cabled  to  the  respondents  in  Canada:  ^< Anderson  will 
only  pay  on  receiving  our  indemnity  freeing  them  from  further 
liabiUty." 

On  Monday,  the  13th  of  June,  Mackenzie  took  payment  of 
the  principal  of  the  bill  and  protest  charges.  It  appeared 
from  the  evidence  that  on  Mr.  Anderson  presenting  himself  to 
pay,  he  asked  could  he  get  a  guarantee  to  hold  him  free  of 
expense,  and  that  Mr.  Mackenzie  said  **  No,"  and  that  the  letter 
of  the  7th  of  June  contained  the  only  conditions  on  which  he 
could  give  up  the  bill.  Mr.  Anderson  then  paid  the  money. 
The  teller  (Galloway),  perforating  the  bill  with  the  word  '^  paid," 
handed  it  across  the  counter  to  Mr.  Anderson,  who  then  and 
there  ran  a  pen  through  the  signature.  About  an  hour  and  a 
half  afterwards  Mr.  Anderson  came  back,  and  gave  the  following 
letter  to  Mr.  Mackenzie,  addressed  to  the  appellants,  which  he 
asked  to  be  forwarded  to  the  National  Bank :  ^'  Confirming  our 
former  respects  we  hand  you  payment  of  this  bill  on  the  dis- 
tinct understanding  that  we  are  freed  from  all  responsibility  for 
interest,  expenses,  &c." 

3  2  B  2 
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H.L.(8a)       On  the   same   day  Mr,  Mackenzie  wrote  to  the  National 

1891        Bank : — 

BANiTor        *'I  ^g  to  enclose  draft  for  £2940   28.,  being  amonnt  of 

^^^'^"^^     W.  Anderson  &  Co.'s  acceptance  referred  to  in  yonr  letter  of  the 

Dominion    7th  inst,  with  128.  6d.  protest  charges.    Of  coarse  yon  distinctly 

(ToBOMTo).   understand,  in  accordance  with  Messrs.  Anderson  &  Co/s  letter 

herewith  enclosed,  that,  so  far  as  that  firm  is  concerned,  the  draft 

is  accepted  by  yon  in  settlement  of  the  transaction,  without  any 

reservation." 

On  the  14th  the  National  Bank  wrote  saying  they  had  cabled 
to  Canada  whether  they  could  give  the  indemnity,  but  as  yet 
had  received  no  reply,  and  that  in  the  meantime  they  had  not 
negotiated  the  draft. 

On  the  18th  of  June  the  National  Bank  returned  the  draft  in 
a  letter  in  which  they  informed  Mr.  Mackenzie  that  they  had 
had  a  communication  from  Carswell  &  Co.,  the  drawers'  agents, 
asking  if  the  bill  had  now  been  paid.  The  letter  concluded 
^^  As  our  friends  haye  not  authorized  us  to  take  payment  of  the 
acceptance  on  the  conditions  tendered,  we  return  your  draft 
£2940  2g.,  and  shall  thank  you  to  return  us  the  bilL" 

On  the  23rd  of  June  they  telegraphed  to  Mackenzie,  **  Is  it 
clearly  understood  that  the  conditions  mentioned  in  Anderson's 
and  your  letters  of  the  9th  of  June  are  withdrawn  ?  If  so,  return 
draft.'*  On  this  Mr.  Mackenzie  again  sent  back  the  drafts  bat 
repeated  the  condition  contained  in  the  letter  of  the  18th  of 
June,  and  added,  **  In  my  opinion,  your  friends  should  at  once 
close  the  transaction." 

On  the  24th  of  June  the  draft  was  finally  returned,  and  as 
Mr.  Mackenzie  had  mentioned  the  bill  had  been  perforated  with 
the  word  '^  paid,"  the  National  Bank  asked  for  a  letter  that  it 
was  cancelled  in  error,  adding,  "  In  originally  remitting  us  this 
draft  you  should  not  as  our  agents  have  parted  with  the  bill  until 
you  had  received  our  consent  to  the  conditions  laid  down  in  your 
letter." 

On  the  12th  of  July,  Anderson's  agents  wrote  to  the  law  agents 
of  Caiswell  &  Co. — McArthur  Brothers',  agents — that  if  they 
were  prepared  to  state  that  there  were  no  further  claims  for 
interest  and  expenses,  Mr.  Anderson  was  willing  to  pay  the  money. 
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The  bill  being  ex  facie  cancelled,  the  holdeis  could  not  use   H.  L.  (So.) 
flnmmarj  diligence,  and  an  ordinary  action  grounded  on  sect.  63,       1881 
sub-sect.  3,  of  the  Bills  of  Exchange  Act,  1882,  was  rendered     bakk  or 
necessary.    The  respondents  raised  this  action  against  Anderson    ^^^^^^ 
&  Co.  on  the  12th  of  July,  1887.    On  the  10th  of  February,  1888,    ^^"^ 
a  final  decree  against  Anderson  &  Co.  was  granted  (1),  but  before   (Tobonto). 
that  decree  could  be  put  into  force  Anderson  &  Co.  became       ~"^ 
bankrupt  (15th  of  March,  1888).    The  debt  due  on  the  bill  was 
never  paid  with  the  exception  of  £161,  being  a  dividend  of  Is. 
in  the  pound. 

In  these  circumstances  the  respondents  on  the  11th  of  June, 
1888,  raised  this  action  against  the  appellants  concluding  for 
payment  of  the  bill  with  interest  and  for  the  expenses  of  the 
action  and  diligence  against  Anderson  &  Co.  The  National 
Bank's  clerk  (Gordon),  who  conducted  the  correspondence  with 
Mackenzie,  swore  that  they,  the  National  Bank,  did  not  ask 
payment  in  the  letter  of  the  7th  of  June  of  either  interest  or 
charges ;  they  asked  for  payment  of  the  principal  and  if  possible 
of  the  protest  charges.  And  that  they  were  willing  to  take 
payment  of  the  principal,  leaving  the  question  of  charges  to 
be  otherwise  arranged ;  desiring  to  secure  the  principal  in  the 
meantime. 

On  the  28th  of  November,  1888,  the  Lord  Ordinary  (Lord 
Fraser)  held  that  the  appellants  were  liable.  On  the  19th  of 
July,  1889,  the  First  Division  adhered  (Lord  Mure  dissenting)  (2). 
The  reasoning  of  Lord  Mure's  judgment  was  that  even  if  the 
respondents  could  have  taken  summary  diligence  on  the  bill 
when  they  resolved,  7th  of  July,  1887,  to  proceed  against  the 
acceptors,  they  had  not  proved  that  they  would  have  been 
successfiil  in  receiving  the  amount  of  the  bill. 

On  appeal, 

June  8,  9.  JFVnZay,  Q.C.,  and  A.  Oraham  Murray  (of  the  Scotch 
Bar),  for  the  appellants : — 

The  only  grievance  upon  which  the  respondents  could  rely  was 

the  cancellation  of  the  bilL    It  was  admitted  that  they  could  not 

(1)  15  Court  Seas.  Cas.  4th  Series  (2)  16  Court  Sess.  Cas.  4th  Series 
O^etti^,  408.  (Bettie),  1081. 
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H.  L.  (Sa)  complain  of  the  giTing  up  of  the  bilL    The  letter  of  the  7th  of 

1891  June  contained  no  directions  to  reserre  for  future  arrangement 

Bask  of  the  question  of  payment  of  the  interest  and  charges ;  and  on  the 

SoomLAND  Q^^j  hand,  Anderson's  letter  stipulating  that  they  should  be 

l>^iiHioN    freed  from  responsibility  in  respect  of  these  items  was  unneoes- 

Sank 
(ToBONTo).   sary,  and  merely  sent  out  of  courtesy,  for  there  was  no  legal 

right  to  interest  after  the  bill  of  exchange  had  been  delivered 
up  as  paid.  Assuming,  therefore,  that  interest  could  not  be  re- 
covered, there  was  in  the  result  no  difference  between  what 
Mackenzie  did,  and  what  the  respondents*  agent  intended  him  to 
do.  It  must  follow  that  the  respondents  were  not  entitled  to 
substantial  damages ;  but  only,  if  to  anything,  to  the  interest, 
£22  lOs.  and  the  charges.  Nor  could  the  loss  be  said  to  be  the 
direct  or  natural  consequence  of  the  error  or  fault  of  the  ap- 
pellants' agent.  The  respondents'  agents,  knowing  what  Mac- 
kenzie was  going  to  do,  never  answered  his  letter  of  the  9th  of 
June.  Then  as  to  the  loss  of  summary  diligence — so  late  as  the 
12th  of  July,  after  they  knew  the  bill  had  been  cancelled,  and 
therefore  that  the  remedy  by  summary  diligence  had  gone,  they 
had  a  chance,  which  they  neglected,  of  getting  the  full  prin- 
cipal paid.  Again,  the  respondents  never  explained  why  they 
did  not  apply  to,  or  sue,  the  drawers  in  Canada :  Van  Wart  v. 
WooOey  (1). 

Sir  B.  E.  Webber,  A.-G.,  the  Dean  of  Faculty  {J.  B.  Balfour,  Q.C.), 
and  H»  Tindal  Atkinson,  appeared  for  the  respondents,  but  were 
not  called  upon  further  than  to  state  that  the  respondents  were 
quite  willing  to  assign  to  the  appellants  any  right  and  remedy 
which  they  might  have  against  the  drawers  in  Canada. 

Eabl  of  Selbobne: — 

My  Lords,  I  confess  it  is  with  some  regret,  because  I  think  the 
case  is  rather  a  hard  one  upon  the  Bank  of  Scotland,  that  I  feel 
myself  compelled  to  come  to  the  conclusion  that  the  judgment  in 
this  case  is  right ;  though  I  think  it  should  be  amended,  without 
prejudice  to  the  costs  of  the  appeal,  by  introducing  words  which 
will  require  effect  to  be  given  to  the  offer  which  was  made  in  the 

(1)  3  B.  &  C.  439. 
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Inner  House  to  subrogate  the  appellants  to  any  right  and  remedy   H.  L.  (Sa) 
which  may  remain  npon  the  bill  against  the  drawers.  I89i 

In  the  view  which  I  take  of  the  case,  it  may  be  pnt  thus :     Bamkov 
First  of  all,  has  there  been  a  loss  sustained?    It  is  clear  that    Sootlaito 
there  has  been  a  loss,  arising,  no  doubt,  immediately  from  the    i>ominion 
bankruptcy  of  the  judgment  debtor;   and  for  this  purpose  I   (Toronto> 
cannot  but  think  that  this  case  should  be  dealt  with  upon  the  E*ri^fsIibonM^ 
footing  of  the  right  of  the  holder  of  the  bill  against  the  acceptor, 
without  reference  to  the  question  whether  an  action  against  the 
drawers  in  Canada  might  have  been  successful  or  not,  or  to  what 
extent.    There  has  been  an  actual  loss  arising  immediately  from 
the  bankruptcy  of  the  judgment  debtor ;  and  that  the  measure 
of  that  loss  prima  facie  is  that  which  the  Court  below  have 
assumed  appears  to  me  to  be  unquestionably  clear. 

Then,  my  Lords,  what  was  the  cause  of  that  loss  ?  I  think, 
(differing  here  from  Lord  Mure,  but  agreeing  with  the  rest  of 
the  Court),  that  the  cause  of  the  loss  was  the  delay  of  the  remedy, 
which  would  have  been  speedy  and  summary  if  the  bill  had  not 
been  on  the  face  of  it  cancelled.  I  cannot  think  that  more 
evidence  than  was  given  as  to  the  possibility  of  having  made  that 
summary  remedy  effectual,  if  it  had  existed,  can  be  required. 
The  debtor  was  a  man  engaged  in  business,  carrying  on  business, 
paying  his  way,  and  paying  considerably  larger  sums,  according 
to  the  evidence,  than  that  in  question,  until  some  considerable 
time  after  the  action  was  brought ;  and  it  appears  that  on  the 
12th  of  July,  1887  (a  matter  which  is  not  noticed  by  Lord  Mure 
in  his  judgment),  a  positive  offer  was  made  to  pay  down 
immediately — ^that  is,  the  next  day— the  whole  principal  sum 
due  upon  the  bill,  on  the  condition  of  a  waiver  of  the  right  to 
the  interest 

My  Lords,  I  will  consider  hereafter  whether  the  refusal  of  that 
offer  has  any  effect  upon  the  pursuers'  right ;  but  I  think  that,  in 
that  state  of  circumstances,  your  Lordships  must  come  to  the  con- 
clusion that  payment  would  have  been  made  but  for  the  question 
which  was  raised  as  to  the  interest ;  and  if  the  summary  remedy 
had  been  available  at  that  time,  it  cannot  be  doubted,  from  the 
oorrespondence  which  then  took  place,  that  it  would  have  been 
immediately  resorted  to;  and  I  understand  the  law  of  Scot- 
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H.  L.  (So.)   land  to  be,  that  if  a  party  is  let  in  to  defend  in  such  a  case,  it 

1891        must  be  upon  the  terms  of  consigning  the  amount  claimed,  or,  at 

Bank  or     least,  giving  good  security  for  it    Therefore  prima  facie  the  loss 

^^^^^'"^    is  proved,  and  is  due  to  the  delay  of  the  remedy.    It  is  not  sug- 

DoMiKioN    gested  that  the  action  was  not  proceeded  with  as  rapidly  as  it 

fToBONTo).  oould  have  been,  or  that  there  was  any  default  of  any  sort  or 

Atti  Jseiborne.  kind  in  prosecutiug  it  on  the  part  of  the  pursuers. 

My  Lords,  that  brings  us  to  the  question.  What  was  the  cause 
of  the  loss  of  that  summary  remedy  ?  If  we  find  that  it  was  dae 
to  a  wrongful  act  on  the  part  of  the  defenders,  the  loss  was  the 
direct  consequence  of  that  wrongful  act.  The  cause  was,  beyond 
all  doubt,  the  cancellation  of  the  bill — ^that  is  to  say,  the  per- 
foration of  it  as  paid,  which  was  the  act  of  the  defenders  by  their 
agent,  Mr.  Mackenzie,  and  also  the  simultaneous  erasure  of  the 
signature  by  the  acceptor.  Then  the  sole  question,  as  it  strikes 
my  mind,  is  whether  that  was  a  wrongful  act  or  not.  K  it  was 
a  wrongful  act  when  it  was  done,  I  am  afraid  Uie  consequence  is 
that  the  defenders  must  be  liable  for  the  loss  so  occasioned. 

In  determining  whether  it  was  a  wrongful  act  or  not,  I  think 
that  we  must  look  to  what  took  place  upon  the  13th  of  June, 
1887,  and  not  at  what  might  or  might  not  possibly  have  taken 
place  if  action  had  been  taken  upon  letters  which  passed  at  an 
earlier  date.  And  what  did  take  place  on  the  13th  of  Jane? 
This,  that  the  principal  money  and  the  amount  of  certain  small 
charges  were  paid  to  Mr.  Mackenzie,  the  agent  of  the  Bank  of 
Scotland,  on  a  certain  condition.  The  condition  was,  that  there 
should  be  an  express  renunciation  or  waiver  of  any  further  claim 
for  that  which  was  not  paid ;  in  other  words,  that  payment  of 
part  of  the  debt  should  be  accepted  and  the  rest  discharged,  and 
that  positively,  by  an  express  engagement. 

Both  Mr.  Mackenzie,  representing  the  Bank  of  Scotland,  and 
Mr.  Anderson,  who  made  the  payment,  knew  perfectly  well  that 
there  was  no  authority  to  accept  payment  upon  those  tenns* 
The  letters  written  contemporaneously,  which,  in  my  opinion, 
must  be  taken  to  represent  the  true  effect  of  the  actual  transac- 
tion (and  I  should  think  so  independently  of  a  circumstance  not 
altogether  immaterial,  namely,  that  the  Bank  of  Scotland  were 
also  the  bankers  of  Anderson,  the  debtor),  shew  that  it  was  a 
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conditional  payment  made  upon  those  teims ;  and  on  whateyer   H.  L.  (Sa) 
other  conditions  the  preceding  correspondence  might  possibly       I89i 
have  authorized  such  a  payment  to  be  receiyed,  it  did  not     ba^tkof 
authorize  the  acceptance  of  those  terms.    The  letters  prove  it    Soomiakd 
distinctly ;  the  whole  sequel  of  the  correspondence  proves  it ;    d<^inion 
Anderson's  letters  previous  to  that  date  shew  that  the  thing  was   (Tobonto). 
deliberate,  and  that  he  never  would  have  paid  upon  any  other  Eari  oTsdborne. 
terms ;  and  the  letter  of  Mr.  Mackenzie  proves  that  he  knew 
perfectly  well  that  there  waa  no  previous  authority  to  accept 
payment  upon  those  terms,  and  that  if  those  terms  were  not 
accepted  the  payment  could  not  in  good  faith,  or  in  point  of  law 
either,  I  should  say,  be  retained.    Consequently,  the  terms  not 
being  accepted,  the  payment  was  returned,  and  redelivery  of  the 
bill  was  asked  for. 

Now,  the  question,  to  my  mind,  is.  Could  it  be  justifiable, 
under  those  circumstances,  and  upon  such  a  conditional  pay- 
ment being  made,  instantly  to  cancel  the  bill,  to  perforate  it 
as  paid,  and  to  stand  by  while  the  signature  of  the  acceptor 
was  erased  by  him,  and  leave  it  so  in  his  hands?  To  me  it 
is  plain  that  until  the  terms  were  accepted,  and  the  condition 
assented  to,  it  could  not  be  consistent  with  the  duty  of  the  bank 
to  part  with  the  bill  or  to  permit  it  to  be  tampered  with.  It 
might  have  been  put  in  medio  under  some  reasonable  arrange- 
ment, leaving  it  capable  of  being  returned  as  it  was  before,  when 
the  money  was  returned  if  the  condition  was  not  accepted.  That, 
however,  was  not  done ;  and  I  cannot  think  it  is  any  answer  to 
the  case  so  made,  that  a  somewhat  ambiguous  letter  had  been 
written  upon  the  7th  of  June,  which,  especially  when  taken  i^ 
connection  with  Mr.  Gordon's  evidence,  seems  to  shew  that  the 
National  Bank,  the  agents  of  the  creditor,  would  have  been 
willing  to  accept  payment  of  the  same  amount  upon  other  terms — 
upon  the  terms  either  of  something  being  done  expressly  to  save 
the  right  to  claim  and  recover  the  interest  due  and  not  paid, 
with  any  other  charges  which  might  lawfully  be  made,  or  at  least 
of  leaving  that  question  untouched  by  any  express  waiver  or 
^  renunciation.  I  do  not  think  it  necessary  to  go  into  the  question 
^     what  the  true  construction  and  effect  of  that  letter  would  have 
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H.  L.  (Sa)  been  if  it  had  been  treated  at  the  tio&e  as  an  authority  to  deliver 

1891  up  the  bill  upon  payment  of  that  sum,  because  the  transaction 

Bank  of  did  not  follow  upon  it.     There  may  haye  been,  perhaps,  some 

*^«^'^'^^  difference  of  yiew  between  the  National  Bank  of  Scotland  and 

D^ronoK  Mr.  Mackenzie  as  to  the  effect  of  that  letter.    Whichever  was 

Baitk 
(Toronto),   right  or  whichever  was  wrong,  one  thing  is  to  my  mind  quite 

Etfi  Js^borne.  dear  from  all  that  followed,  namely,  that  the  National  Bank  of 
Scotland  did  not  mean  to  renounce  that,  upon  the  renunciation 
of  which  Mr.  Anderson  distinctly  insisted;  and,  on  the  other 
hand,  that  Mr.  Anderson  would  not  and  did  not  make  any  pay- 
ment except  upon  the  terms  of  that  renunciation,  which  was 
never  agreed  to  and  was  never  intended  to  be  agreed  to. 

That  being,  as  it  appears  to  me,  the  whole  substance  of  the 
case,  I  am  unable  to  follow  the  argument  founded  on  the  fact 
that  on  the  13th  of  June,  and  at  a  later  date,  on  the  12th  of 
July,  payment  of  part  was  offered  on  condition  that  the  rest  was 
remitted  or  renounced.  I  cannot  see  how,  if  at  the  time  that 
those  proposals  were  made  there  was  no  obligation  to  accept 
them,  the  fact  of  the  ultimate  loss  can  be  affected,  or  that  loss 
reduced,  by  reason  of  those  proposals.  If  they  ought  to  have 
been  accepted,  it  would  be  quite  a  different  thing ;  but  can  any 
one  seriously  say  that  either  in  a  question  with  the  agent  to 
collect,  or  in  a  question  with  the  principal  debtor,  the  principal 
debtor  has  a  right  to  reduce  the  amount  of  the  debt,  or  that  the 
agent  to  collect  has  a  right  to  treat  the  amount  of  the  debt 
as  reduced  by  an  offer  to  pay  less  than  the  whole  ?  Though  the 
amount  of  the  difference  may  not  be  large,  yet  if  the  tender  was 
pot  such  a  tender  as  there  was  an  obligation  to  accept,  I  am  at 
a  loss  to  see  how  it  can  affect  the  ultimate  result. 

On  these  grounds — and  I  think  it  unnecessary  to  say  more^I 
have  come  to  the  conclusion  that  the  Court  of  Session  was  right, 
and  that  their  judgment  should  be  affirmed,  with  costs ;  alter- 
ing the  interlocutor  only  by  adding  the  words  which  will  be 
necessary  to  make  it  part  of  the  judgment,  that  there  is  to  be 
an  assignation  to  the  appellants  of  any  remedy  competent  to  the 
respondents  against  the  drawers  of  the  bill  of  exchange ;  and  I 
move  accordingly. 
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Lord  Watson  : —  H.  l.  (So.) 

I  am  of  the  same  opinion  upon  all  of  the  points  which  have       ^^f^ 


been  dealt  with  by  the  noble  and  learned  Earl  on  the  Wool-     Bank  of 

-  SCX)TLAKD 

sack.  «. 

The  letters  containing  the  instructions  sent  by  the  National  b^^^ 
Bank  in  London  to  the  agent  of  the  Bank  of  Scotland  at  Grange-  (Toronto). 
mouth  are  certainly  expressed  in  terms  somewhat  loose ;  and  if, 
following  out  the  authority  given  by  these  letters,  Mr.  Mackenzie 
had  bon&  fide,  as  the  authorized  agent  of  the  National  Bank, 
entered  into  a  final  and  binding  arrangement  with  Mr.  Anderson 
which  could,  by  some  reasonable  construction  of  these  letters, 
have  been  justified,  I  should  not  have  been  prepared  to  construe 
the  letters  very  strictly  against  Mr.  Mackenzie  or  the  bank 
which  he  represented.  I  think  that  they  would  hare  admitted 
of  very  considerable  latitude.  But  what  Mr.  Mackenzie  actually 
did  do  on  the  18th  of  June,  1887,  was  not  anything  of  that  kind. 
He  then  made  an  arrangement  which  he  knew  he  had  not  power 
to  make  finally ;  because  a  condition  insisted  upon  as  essential 
by  Mr.  Anderson,  and  without  which  Mr.  Anderson  would  make 
no  arrangement  at  all,  was  known  to  Mr.  Mackenzie  to  be  one  to 
which  the  National  Bank  had  given  him  no  authority  to  con- 
sent ;  and  accordingly  in  reporting  the  arrangement  he  calls  the 
attention  of  the  bank  to  that  fact  and  points  out  that  it  is  made 
a  sine  qua  non  by  Mr.  Anderson. 

The  subsequent  letters  shew  that  according  to  Mr.  Mackenzie's 
view  the  arrangement  was  provisional,  that  it  was  in  the  option 
of  the  Dominion  Bank,  or  their  agents  in  London,  to  assent  to 
it  or  not,  and  that  its  completion  depended  upon  their  giving 
their  assent.  That  was  all  very  right  and  proper,  and  to  that 
extent  no  fault  can  be  found  with  Mr.  Mackenzie's  action.  But 
the  matter  in  which  he  did  exceed  his  powers  and  commit  a 
legal  wrong  was  in  relation  to  the  mutilation  of  the  bill.  He 
had  no  right  to  perforate  the  signature,  or  to  permit  any  other 
person  to  interfere  with  the  document,  which  was  the  property 
of  the  Dominion  Bank.  He  had  no  right  to  do  that,  so  long  as 
the  Bank  had  not  intimated  their  assent  to  the  arrangement, 
under  which  alone  either  Mr.  Mackenzie  or  any  other  person 
could  have  authority  to  mark  it  as  discharged. 
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H.  L,  (Sa) 
1891 


Bahk  of 
800TLAND 

V. 

Dominion 

Bank 
(Toronto). 


My  Lords,  I  do  not  see  anj  reason  to  donbt  that  in  that  yiew 
of  the  case  the  results  which  followed  were  the  direct  and  natural 
consequences  of  Mackenzie's  wrongful  act.  I  think  the  judgment 
of  the  Court  below  is  right,  and  ought  to  be  afBrmed  with  the 
variation  suggested  bj  the  noble  and  learned  Earl. 


—       LoBD  Bbamwell  : — 

I  am  of  the  same  opinion.  I  am  very  much  inclined  to  think 
that  the  construction  put  by  the  appellants  upon  the  letter  of 
the  7th  of  June  is  the  right  one ;  and  if  nothing  else  had 
happened  except  that,  and  Mackenzie  had  been  content  to  take 
the  principal  without  interest,  I  am  very  much  inclined  to  think 
that  he  would  have  been  justified  in  giying  up  the  bill  to  be 
cancelled ;  and  in  point  of  fact  I  belieye  that  was  the  agreement 
which  he  originally  made  with  Anderson.  But,  whether  &om  a 
feeling  of  goodwill  to  Anderson,  who  was  a  customer  of  the  bank, 
or  from  any  other  consideration,  he  told  the  National  Bank 
that  that  was  not  all  that  took  place  between  them,  because 
he  in  effect  told  them  that  Anderson's  letter  was  a  truthful  one, 
and  that  he,  Mackenzie,  had  taken  the  money  upon  the  footing 
that  the  Dominion  Bank  was  to  have  no  further  claim  in  respect 
of  the  bilL  It  is  very  ingeniously  argued  that  that  reaUy  did 
not  add  to  what  would  haye  been  the  case  if  nothing  had  been 
said  expressly  about  the  Dominion  Bank  having  no  further 
claim  in  respect  of  the  bill.  I  am  sure  I  do  not  know  about 
that,  but  it  took  away  from  the  Dominion  Bank  the  power  of 
trying  whether  they  had  such  further  right,  and  it  therefore, 
if  it  really  had  been  agreed  to,  was  an  excess  of  authority  on  the 
part  of  Mackenzie,  and  I  think  that  he  is  precluded  from  saying 
that  that  was  not  really  agreed  to,  although  in  fact  I  doubt 
extremely  whether  it  was,  for  I  doubt  whether  Mr.  Galloway's 
evidence  is  not  right. 

My  Lords,  if  that  is  so,  Mr.  Mackenzie  added  a  term  to  the 
agreement  with  Anderson  which  he  had  no  authority  to  add, 
and  therefore  he  acted  without  authority  in  giving  up  the  bill 
in  pursuance  of  an  agreement  which  he  had  no  authority  to 
make.    That  is  the  first  position. 

I  have  had  a  misgiving,  I  own,  whether  the  damage  arising 
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from  the  inability  of  the  Dominion  Bank  to  have  recourse  to   H.  L.  (So.) 
the  snnunary  procednre,  and  the  intervening  bankruptcy  of       1891 
Anderson,  was  damage  naturally  arising  out  of  the  wrong  thing     bank  of 
which  Mackenzie  did.     But  I  cannot  but  think  that  some    s<»^"^° 
damages  arose  from  it ;  and  although  it  can  hardly  be  said  to    Dominion 
be  a  natural  consequence  of  the  wrong  that  Mackenzie  did,  and   (Tobonto). 
of  the  mistake  which  he  made,  yet  the  insolvency  of  Anderson  ux^  ^i^wOL 
and  the  necessary  delay  in  the  procedure  together  undoubtedly 
caused  a  loss  of  money ;  at  least,  I  think  upon  the   evidence 
(with  all  submission  to  Lord  Mure)  that  it  would  have  been 
recovered  if  there  had  been  the  possibility  of  summary  procedure. 
I  had  a  strong  opinion  that  the  pursuers  had  not  made  out  their 
damages,  because  they  had  left  it  in  uncertainty  what  they 
would  recover,  if  anything,  from  the  drawers  of  the  bill ;  but 
that  difficulty  is  got  over  by  what  I  understand  can  be  done  in 
the  decree  which  can  be  pronounced  now.    But  I  should  just 
like  to  make  this  suggestion :  the  bill  may  be  handed  over  to 
the  appellants,  but  ought  there  not  to  be  some  provision  by 
which  they  should  be  enabled  to  prove  notice  of  dishonour  to 
the  drawers  of  this  bill,  which  no  doubt  was  given  by  the 
Dominion  Bank  in  Canada  ?    I  should  think  there  ought  to  be 
some  provision  or  arrangement  by  which  the  Dominion  Bank 
should  undertake  to  enable  the  present  appellants  to  prove  all 
that  the  Dominion  Bank  could  have  proved  to  enable  themselves 
to  recover.    Whether  that  can  in  any  way  be  done  or  not  I  am 
sure  I  do  not  know ;  I  merely  make  the  suggestion  that  in  some 
way  or  other  it  ought  to  be  done  or  agreed  to. 

Lord  Hebschbll: — 

My  Lords,  I  am  of  the  same  opinion. 

I  do  not  propose  to  trouble  your  Lordships  with  any  obser- 
vations as  to  the  effect  of  the  letter  of  the  7th  of  June.  I  think 
it  quite  possible  that  under  the  terms  of  that  letter  the  Bank 
of  Scotland  would  have  been  entitled  to  receive  from  Anderson 
the  principal  and  the  small  charges,  without  commission  or 
interest,  and  to  take  them  from  him  possibly  (I  do  not  wish  to 
determine  that  point  at  all)  without  making  any  reservation 
whatever,  nothing  being  said  on  either  side,  if  Anderson  had 
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H.  L,  (8c.)   been  content  to  make  the  payment  on  those  terms.    Bat  it  is 

1891        clear  to  my  mind  that  Anderson  never  was  content  to  make  the 

Bank  or     payment  on  those  terms.    Whether  he  shared  a  common  mistake 

Socm^AKD    ^j^j^  ^j^^  National  Bank  or  not,  it  seems  to  me  manifest  that 

^  b!^^^    he  always  insisted  that  he  would  only  make  payment  of  the 

(Toronto),   principal  if  there  were  a  distinct  and  express  renunciation  by 

Loni  HenchttiL  the  holdcrs  of  the  bill  of  their  remedy  in  respect  of  anything 

'"~        further.    I  do  not  see  any  ground  for  thinking  that  he  eyer 

receded  from  that  position.     He  had  taken  it  from  the  outset ; 

he  took  it  on  the  9th  of  June ;  and  I  cannot  myself  see  any 

ground  for  supposing  that  he  did  not  take  it  on  the  13th, 

inasmuch  as  it  was  embodied  in  the  letter  which  he  wrote  on 

that  day. 

Now,  my  Lords,  as  I  have  said,  I  will  assume  that  if  Mr.  Uac- 
kenzie  had  handed  over  the  bill  after  he  got  the  letter  of  the 
7th  of  June,  and  had  received  the  principal  and  the  12s.  Gd.,  the 
other  small  cliorges,  no  complaint  could  have  been  made.  Bat 
that  did  not  take  place.  Anderson  was  not  willing  that  it 
should  take  place,  because  Anderson  said,  '^  I  am  not  content 
with  that ;  I  want  an  express  renunciation."  Then  on  the  13th 
I  think  itr  must  be  taken  as  against  Mackenzie  (and  I  have  no 
doubt  myself  that  it  was  the  fact,  but  even  if  it  was  not  the  fact 
it  must  be  so  taken  as  against  Mackenzie)  that  that  was  the 
transaction,  because  it  is  upon  those  terms  alone  that  he  sends 
up  the  draft  to  London. 

Now,  the  ground  upon  which  I  base  my  judgment  in  the  case 
is  this,  that  where  a  banker  is  employed  to  receive  payment  of  a 
bill  from  the  acceptor,  and  receives  payment  from  him  clogged 
with  a  condition  without  assent  to  which  the  holder  is  not  entitled 
to  retain  the  money  paid,  I  think  the  banker  cannot  be  entitled 
to  treat  such  conditional  payment  as  if  it  were  an  absolute 
payment,  and  to  cancel  the  bill  as  paid  before  he  has  recei?ed 
the  assent  to  the  condition.  It  seems  to  me  that  where  he  has 
transmitted  the  money  to  his  principal  upon  the  distinct  teima 
that  the  principal  cannot  be  justified  in  keeping  it  absolutely 
and  in  all  events,  but  can  only  keep  it  properly  if  he  assents  to 
a  condition  imposed  by  the  letter  remitting  it,  then  he  was 
bound  to  hold  in  his  own  hands  the  acceptance  sent  him  for  ooUec- 
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tion  nntouched  and  untampered  with,  until  he  had  ascertained  H.  L.  (Sa) 

whether  his  principal  was  willing   to  assent  to  the  condition  1891 

or  not.    Not  having  done  so  in  this  case,  it  seems  to  me  that  he  bank  of 

has  committed  a  breach  of  doty  from  which  the  damage  sued  for  ^^^^^ 

has  resulted.  Dominiox 

Bank 

Ordered  and  Adjudged,  Interlocutor  of  the  19th  of  ^^^^>' 
July,  1889,  be  varied,  hy  adding  thereto,  after  ^^^^^ 
the  words  "  refuse  the  reelavming  note,**  thefcJr 
lounng  words :  "  And  the  pursuers  having  under ^ 
taken  to  assign  to  the  defenders  any  remedy  which 
they  may  have  against  the  drau^ers  of  the  biU  of 
exchange  of  the  28th  of  September,  1886,  order 
such  assignation  to  he  duly  made,  and  the  said 
HU  of  exchange  to  he  delivered  up  to  the 
defenders  for  the  purposes  thereof,  upon  payment 
hy  the  defenders  to  the  pursuers  of  the  amount 
decerned  in  this  action.**  Further  Ordered,  thai 
the  said  interlocutor  of  the  19th  of  July,  1889, 
suhject  to  this  variation,  as  also  the  interlocutors 
of  the  28th  of  November,  1888,  and  the  14Ah  of 
December,  1889,  he  affirmed;  cause  remitted  to 
the  Court  of  Session ;  appellants  to  pay  the  costs 
of  the  appeal. 

Lords*  Journals,  9th  June,  1891. 

Agents  for  the  appellants:  Loch  &  Chodhari,  for  Tods, 
Murray,  &  Jamieson,  WJ3.  Edinburgh. 

Agents  for  the  respondents :  Murray,  Hutchins,  &  Stirling,  for 
Mackenzie,  Lmes,  d:  Logan,  W.S.  Edinburgh. 
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^^J^'^   WHTTE  (Pauper) Appellakt; 

AND 

THE  NORTHERN  HERITABLE  SECU- 
RITIES  INVESTMENT  COMPANY, 
LIMITED,  AND  Others 


1891 
June  16. 


Respondents. 


Bankruptcy — Scotch  Law — Casus  improvisus — NcbUe  Officium — Discharge  of 
both  I^rustee  and  Bankrupt — Rc'appointmtnt  of  a  Tnutee — Bankruptcy 
(SooOand)  Act,  1856  (19  db  20  Vict.  c.  79,  ss.  102,  103,  132,  152, 155— 
Competency, 

The  Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Vict.  c.  79),  s.  152, 
provides  for  the  discharge  of  a  trustee  in  bankruptcy  ''after  a  final 
division  of  the  funds,"  but  contains  no  express  provision  for  the  appoint- 
ment of  a  new  trustee  after  such  discharge  has  been  granted  by  the  Court. 

Certain  creditors  upon  a  sequestrated  estate  on  which  both  the  trustee 
and  bankrupt  had  been  discharged,  the  latter  without  composition, 
presented  to  the  Court  of  Session  a  petition  for  a  remit  to  the  Lord 
Ordinary  on  the  bills  to  appoint  a  meeting  of  creditors  for  the  election  of  a 
new  trustee,  averring  that  there  were  funds  belonging  to  the  sequestrated 
estate  which  had  not  been  recovered,  and  that  the  petitioners  had  not 
been  paid  their  debts  in  full.  There  was  no  concealment  or  fraud  alleged. 
The  bankrupt  opposed  the  petition  and  claimed  the  funds.  The  Court  of 
Session  made  the  remit  as  prayed : — 

Held,  afiSrming  the  decision  of  the  Court  of  Session  (16  Court  Sess.  Cas. 
4th  Series  (Bettie)  100),  that  the  Court  of  Session  had  jurisdiction  to  make 
the  order,  it  being  merely  machinery  for  giving  effect  to  the  rights  of  the 
creditors  imder  the  Act,  and  according  to  the  settled  practice  of  that 
Court. 

Appeal  from  the  First  Division  of  the  Court  of  Session, 
Scotland  (1). 

This  was  a  question  as  to  the  power  of  the  Court  of  Session  to 
revive  a  sequestration  after  both  the  bankrupt  and  trustee  have 
been  discharged. 

The  estates  of  George  Whyte,  the  appellant,  were  sequestrated 
on  the  7th  of  June,  1882,  and  a  trustee  appointed.    A  certain 

(1)  16  Ct.  Sess.  Cas.  4th  Series  (Rettie),  100. 
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spes  snccessionis  of  the  appellant  to  certain  bank  stock  nnder  H.  L.  (So.) 
the  marriage  contract  of  his  parents  was  included  in  the  retnm       i89i 
of  assets.  ^^ 

On  the  18th  of  March,   1884,   the  appellant  obtained  his  j^o^^gj^j, 

discharge  without  composition.    A  dividend  of  TJd.  was  paid  in  Hebitable 

SeCUR1TIE28 

the  pound.  On  the  4th  of  November,  1887,  the  trustee  obtained  investment 
his  discharge.  On  the  18th  of  January,  1887,  the  mother  of  ^"^^^ 
the  appellant^  his  surviving  parent,  died.  In  December,  1887, 
the  appellant  raised  an  action  against  the  Commercial  Bank  of 
Scotland  and  one  Murray,  for  declarator  in  respect  to  the  bank 
stock  mentioned  above.  The  Court  of  Session  held  that  the 
appellant  had  a  title  to  sue ;  that  the  bank  stock  was  not  carried 
by  an  assignation  founded  on  by  Murray,  and  upheld  the  con- 
clusions of  the  appellant's  summons,  but  without  prejudice  to 
any  claims  that  might  be  lodged  by  the  creditors  upon  the 
appellant's  sequestrated  estates  (1). 

In  these  circumstances  the  Northern  Heritable  Securities 
Investment  Company,  the  respondents,  with  other  creditors, 
presented  a  petition  to  the  Court  of  Session  for  a  revival  of  the 
appellant's  sequestration  and  for  a  remit  to  the  Lord  Ordinary  on 
the  bills,  to  order  a  meeting  of  creditors  for  the  election  of  a  new 
trustee  on  the  ground  that  funds — the  above-mentioned  bank 
stock — had  emerged,  which  the  creditors  were  entitled  to.  The 
appellant  opposed  the  petition,  contending  (a)  that  the  bank 
stock  had  not  been  carried  to  the  trustee,  but  had  vested  in  him 
at  his  mother's  death,  and  never  fell  within  the  sequestration ; 
(h)  that  the  trustee  and  creditors  had  abandoned  all  their  rights 
thereto  by  taking  no  steps  between  the  death  of  the  mother  of 
the  appellant,  and  the  termination  of  the  sequestration,  the  4th  of 
November,  1887 ;  (c)  that  they  had  renounced  their  rights  to 
these  funds  by  being  parties  to  articles  of  sale  by  auction  dated 
the  18th  of  September,  1883,  under  which  they  were  alleged  to 
be  sold  to  the  above-mentioned  Murray. 

The  respondents  averred,   there  were  prima  facie  grounds 
for  believing  that  there  was  estate  which  fell  under  the  seques- 
tration, and  that  there  had  not  been  abandonment,  which,  to 
be  a  bar,  must  be  express  on  the  part  of  the  creditors  in 
(1)  16  Ct.  Se88.  Ca8.  4th  Series  (Bettie),  96. 
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H.  L.  (Sg.)  favour  of  the  bankrupt,  of  an  asset  known  and  ascertained  at 

1891  the  time. 

yi^TE  On  the  2l8t  of  November,  1888,  the  First  Division  allowed  the 

NoBTHBBN  P'^y®'  ^^  *^®  petition.    The  late  Lord  President  (Inglis)  said : 

Heritable  <<  All  that  is  required  to  sustain  such  an  application,  in  circum- 

Skcubities 

iNYESTMENT  stauccs  simllltr  to  the  present,  is  that  it  shall  be  averred  that 
^^?!Iff'  there  are  funds  belonging  to  the  sequestrated  estate ;  that  the 
bankrupt  has  been  discharged,  not  upon  a  composition,  but  only 
by  reason  of  efflux  of  time,  or  by  the  consent  of  the  creditors ;  and 
that  the  petitioners  making  the  application  shaU  be  creditors 
who  have  not  been  paid  in  full." 

On  the  24th  of  November,  1888,  the  Lord  Ordinary,  by  inter- 
locutor, appointed  a  meeting  of  creditors  for  the  election  of  a 
trustee.  A  meeting  was  held,  and  the  former  trustee  (Mr.  Robert- 
son) re-elected,  and  his  election  was  duly  confirmed  by  the  sheriff 
by  a  judgment  dated  the  18th  of  December,  1888. 

The  appellant  appealed  (1)  against,  inter  alia,  the  interlocutors 
of  the  21st  and  24th  of  November,  1888,  and  the  appeal  was 
heard  on  the  assumption  that  the  fund  in  question  fell  under  the 
sequestration. 

June  16.  Haldane,  Q.C.  (with  him  Johft  Kemp^  and  A.  8.  W. 
Thomson  (the  latter  of  the  Scotch  Bar)),  for  the  appellant : — 

The  Court  of  Session  had  no  jurisdiction  to  reopen  the  seques- 
tration after  it  had  been  finaUy  closed  with  the  discharge  of  the 
trustee.  There  is  nothing  in  the  Bankruptcy  (Scotland)  Act, 
1856  (19  &  20  Vict.  c.  79),  to  warrant  the  Court  in  assuming  any 
such  power.  Secondly,  it  is  not  consistent  with  equity  to  exer- 
cise such  a  power  after  the  creditors  have  stood  by  and  allowed 
the  appellant  to  expend  his  money  on  the  recovery  of  the  fimd 
in  question.  [He  commented  on  the  Bankruptcy  (Scotland)  Act 
(19  &  20  Vict  c.  79),  Thomson's  Case  (2),   Taylor  v.  Charteris 

(1)  The  appellant  had  also  an  ap-  second  appeal  eventually  stood  dis- 

peal  against  the  trustee,  Bobertson,  missed  for  want  of  the  usual  security 

from  interlocutors  of  the  Lord  Ordi-  for  costs,  theAppeal  Committee  having 

nary  dated  the  9th  of  July,  1889,  refused  to  allow  it  to  be  prosecuted 

and  of  the  Inner  House  dated  the  llth  in  formft  pauperis, 
of  June,  1890  (see  17  Gt.  Sess.  Gas.         (2)  2  Court  Sess.  Gas.  3rd  Series 

4th  Series  (Rettie),  896);  but  this  (Maopherson),  325. 
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tmd  Andrew  (1),  AM  v.  WaU  (2),  Fleming  v.  Wcdker's  Trustees  (3),   H.  L.  (So.) 
and  Whyte  v.  Murray  (4).]  1891 


A.  Ordham  Mwrray  (of  the  Scotch  Bar),  (with  him,  Le  Breton),         «. 
for  the  respondents,  was  not  called  upon,  except  as  to  the  ^.^^^ 
objection  the  respondents  had  taken  to  the  competency  of  the   Seoubiths 
appeal.    As  to  this  point,  he  admitted  that  it  was  only  of  a    Gompant. 
technical  character.    The  appellant,  averring  that  the  Court  of 
Sessions  has  acted  ultr&  vires,  should  have  proceeded,  not  by  way 
of  appeal,  but  by  way  of  a  suspension. 

[The  cases  of  OaU  v.  Maerae  (5)  and  Terment  v.  Crawford  (6), 
in  which  the  First  and  Second  Divisions  expressed  opposite  views 
with  regard  to  the  finality  of  the  sheriff's  appointment  of  the 
trustee,  were  referred  to.] 

Eabl  of  Selbobne  : — 

The  House  is  satisfied  the  appeal  is  competent,  and  that  the 
question  raised  in  Chdt  v.  Maerae  (5)  and  TennentY.  Orwwford  (6) . 
is  not  touched  upon  by  this  case. 

Eabl  of  Selbobhe: — 

My  Lords,  this  appears  to  me  to  be  an  extremely  clear  case. 
So  fiu  as  relates  to  the  first  point  on  which  the  argument  has 
turned,  namely,  the  competency  of  the  Court  of  Session  to  make 
an  order  in  sequestration  directing  the  necessary  proceedings  to 
be  taken  for  the  appointment  of  a  new  trustee  of  the  bankrupt's 
estate,  it  appears  that  for  the  last  thirty  years,  or  nearly  so,  there 
has  been  a  settled  practice  of  the  Court  of  Session  to  make  such 
an  order  in  the  case  of  funds  which  have  not  been  got  in,  or  have 
not  been  distributed,  at  the  time  of  the  discharge  of  a  trustee 
in  bankruptcy ;  and  though  it  might  be  possible  that  a  practice 
which  has  continued  for  that  period  of  time  and,  as  I  under- 
stand, has  been  followed  in  many  cases,  might  be  proved  to 

(1)  7  Court  Seas.  Gas.  4th  Series  (4)  16  Court  Sess^  Oas.  4th  Series 
(Rettie),  128.  (Bettie),  96. 

(2)  11  Court  SesB.  Cas.  4th  Series  (5)  7  Court  Sess.  Cas.  4th  Series 
(Bettie),  149.  (Bettie),  888. 

(3)  4  Ct.  Sess.  Cas.  4th  Series  (6)  6  Court  Sess.  Cas.  4th  Series 
(Bettie),  112.  (Bettie),  438. 
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H.  L.  (So.)  be  wrong,  it  is  needless  to  say  that  the  presumption  is  the  other 

1891  way,  and  that  any  one  so  alleging  must,  at  all  events  with 

^Vhtte  sufficient  clearness,  make  out  his  case. 

NoBTHERx        Well,  the  case,  as  I  understand  it,  rests  upon  this  proposition, 

Heritable  that  when  a  trustee  has  been  discharged  under  the  152nd  section 

Secdritiks 

Investmext  of  the  Act  of  19  &  20  Vict.  c.  79,  all  funds  at  that  time  distribut- 

^^^^'    able  in  the  bankruptcy  (of  course  I  put  the  case  of  fraud  aside) 

Earrofseiborne.  ^^^  ^j^j^j^  j^^^^  ^^^  ^^  ^^^^^  ^jjj^g  y^^^  distributed,  vost  by  law  in 

the  bankrupt  for  his  own  benefit,  although  the  creditors  have  not 
been  paid  twenty  shillings  in  the  pound,  or  interest  on  their 
debts ;  and  that  at  all  events,  if  that  is  not  the  necessary  con- 
struction of  the  clause  itself,  the  fact  of  there  being  no  proyision 
made  in  the  statute,  as  to  the  machinery  by  which  a  new  trustee 
is  to  be  brought  into  existence  in  that  case,  is  enough  to  prevent 
any  one  but  the  bankrupt  from  claiming  and  getting  the  benefit 
of  those  funds.  I  confess,  my  Lords,  that  I  have  had  great 
difficulty  in  following  that  argument,  having  regard  to  the 
express  provisions  of  the  Act,  as  well  as  to  the  general  purpose 
for  which  it  was  passed.  The  generctl  purpose  is  to  enable  a 
debtor  who  cannot  pay  his  way  to  get  discharged  upon  the 
footing  of  giving  up  the  whole  of  his  property,  and  to  distribute 
that  property,  as  far  as  it  will  go,  amongst  the  creditors.  For 
the  present  purpose,  (subject,  of  course,  to  any  contest  which 
may  be  raised  elsewhere),  it  must  be  assumed  upon  the  iacts 
which  we  know  that  the  fund  in  question  was,  at  and  before  the 
time  of  the  banknlpt's  discharge,  a  part  of  his  distributable 
estate  under  this  sequestration.  Supposing  it  was  so,  what  is 
there  to  take  away  from  the  creditors  the  right  to  have  it  applied 
for  their  benefit  ?  The  102nd  section,  the  vesting  clause,  in 
the  fullest  and  strongest  terms  vests,  for  the  purpose  of  distri- 
bution, in  the  trustee,  *^  for  behoof  of  the  creditors,  absolutely 
and  irredeemably,"  *'  all  right,  title,  and  interest ''  in  every  part 
of  the  property  of  the  debtor.  Another  clause,  one  of  the 
dividend  clat^^,  the  132nd,  after  express  provision  for  the  first 
and  the  second  dividends,  goes  on  to  say  that  similar  divisions 
are  to  be  made  from  time  to  time  **  until  the  whole  funds  of  the 
bankrupt  shall  be  diyided.''  And  the  very  clause  which  is  relied 
upon,  the  152nd,  provides  for  steps  to  be  taken  by  the  tmstee 
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in  order  to  obtain  his  discharge  "  after  a  final  division  of  H.  L.  (Sc.) 

the  fnnds."    From  the  beginning  to  the  end  of  the  statute  1891 

there  is  not  a  syllable  to  cut  down  the  right  so  given  to  the  white 

creditois,  in  accordance  with  the  general  pnrpose  of  the  Act,  Northern 

to  haye  all  the  funds  which  vested  in  the  trustee  divided  among   Heritable 

°     Securities 
them.  Inyestubnt 

But  it  is  argued  that,  because  in  point  of  fact,  in  such  a  case  as  j^^- 
this  where  there  has  not  been  a  final  division  of  the  funds,  ««'o£f^^™- 
(the  question  could  never  have  arisen  if  there  had  been  such  a 
division),  a  trustee,  upon  the  erroneous  supposition  that  there 
were  no  more  funds  to  be  divided,  has  taken  the  steps  provided 
for  by  the  152nd  section  and  has  got  a  discharge,  therefore  it  is 
impossible  to  distribute  the  funds  which  ought  to  be  distributed 
for  the  benefit  of  the  creditors,  and  that  they  revert  to  the 
bankrupt.  I  should  have  said  that  that  was  a  very  difficult 
proposition  seriously  to  maintain,  even  if  there  had  been  nothing 
in  the  Act  providing  for  the  circumstances  under  which  some- 
thing is  to  revert  to  the  bankrupt.  But  the  155th  section 
expressly  says  that  ^^  any  surplus  of  the  bankrupt's  estate  and 
effects  that  may  remain  after  payment  of  his  debts,  with  interest, 
and  the  charges  of  recovering  and  distributing  the  estate  shall 
be  paid  to  the  bankrupt."  And  there  is  another  section  men- 
tioned by  one  of  your  Lordships,  dealing  with  a  case  which  has 
not  happened  here,  which  also  provides  for  something  which  is 
to  go  to  the  bankrupt. 

Well,  then,  what  is  the  question  ?  It  is  contended  that,  when, 
upon  the  face  of  all  the  clauses  in  the  Act  which  determine  and 
provide  for  the  rights  of  the  parties,  it  is  clear  that  this  fund  is 
not  to  go  to  the  bankrupt,  but  is  to  go  to  his  creditois ;  yet, 
because  a  trustee  has  been  discharged  and  the  case  does  not  fall 
under  the  clause  which  provides  for  death,  resignation,  or  removal, 
and  the  necessity  for  appointing  a  new  trustee  had  not  been 
discovered  till  the  existence  of  this  distributable  fund  was  dis- 
covered, therefore  you  cannot  now  by  any  means  whatever 
appoint  a  new  trustee,  because  there  is  no  express  provision  for 
it  in  the  statute.  I  must  say  for  my  own  part  I  look  upon  the 
appointment  of  a  new  trustee  for  this  purpose  as  nothing  more 
than  machinery  for  giving  effect  to  the  rights  given  by  the  Act. 
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H.  L.  (Sa)  It  seems  to  me  that  the  Court  has  under  the  Act  the  power  of 

1891  providing  that  machinery  for  giving  effect  to  those  rights ;  and 

Whttb  the  practice  of  the  Court  of  Session  has  been  in  accordance  with 

NoR^EBN  that  view  of  the  case. 

Hbbitablb       I  think  it  would  be  very  di£Scult  to  imagine  a  clearer  case 
Sboumtieb      ,  .     .  . 

iNYESTftiENT  thau  this  is ;  and,  with  regard  to  the  special  circumstances,  the 
C/OMPAsnCa 
facts  which  were  stated,  as  operating  by  way  of  an  equitable 

■Axiofs^ixynifl.  gg^pp^i  jjy  g^jj^^  ^^^j  ^j  another  to  prevent  the  assertion  of  the 
right  of  the  creditors,  seem  to  me  not  to  raise  any  intelligible 
shadow  of  any  equity  whatever.  Thereford",  I  have  to  move  your 
Lordships  that  this  appeal  be  dismissed,  and,  the  appellant  being 
a  pauper,  that  it  be  dismissed  in  the  way  usual  in  pauper  cases, 
without  costs. 

LoBD  Watson  : — 

My  Lords,  I  am  of  the  same  opinion.  The  provisions  of  the 
Bankruptcy  Act  of  1856,  strip  the  bankrupt  of  the  whole  pro- 
perty of  every  description  which  is  vested  in  him  at  the  date 
of  the  sequestration,  and  also  of  all  property  that  may  come  to 
him  during  the  subsistence  of  the  sequestration  prior  to  his  ovm 
discharge.  According  to  my  view  of  the  statute,  he  can  only 
get  back  the  property  which  has  been  taken  from  him  absolutely 
and  irredeemably  by  the  force  of  the  statute  in  one  of  three 
ways;  either,  first  by  his  discharge  upon  payment  of  a  com- 
position to  his  creditors ;  secondly,  by  receiving  a  part  of  it  as 
surplus  after  satisfying  their  claims  to  the  extent  of  twenty 
shillings  in  the  pound ;  or,  in  the  third  place,  by  a  transaction 
with  the  trustee  and  creditors  of  the  bankrupt's  estate.  The 
creditors  may  deal  with  him  as  to  the  footing  upon  which  they 
give  back  part  of  the  property ;  they  may  abandon  it  It  is  not 
necessary,  in  my  view,  that  in  every  case  there  should  be  a 
retrocession. .  The  acts  of  the  trustee  and  creditors  in  relation 
to  it  may  be  such  as  to  indicate  that  the  bankrupt  is,  according 
to  their  desire,  to  be  deemed  to  be  in  future  the  master  or  the 
owner  of  the  property,  and  that  they  have  abandoned  ahd 
rejected  it. 

Now,  as  to  the  period  when  a  sequestration  comes  to  an  end, 
the  able  argument  of  Mr.  Haldane  rested  mainly  upon  this :  that 
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the  sequestration  in  this  case  had  absolntely  come  to  a  close  in  H.  L.  (80.) 
terms  of  the  statute,  and  accordingly  that  the  exercise  of  their       I89i 
prsetorial  power  by  the  First  Division  of  the  Court  of  Session      Wbttb 

was  in  reality  legislation ;  that  they  had  revived  a  process  which  nobthern 

by  the  statute  was  at  an  end.    My  Lords,  I  am  quite  unable  Hbbitabu5 

•'  -  J.  DBOUBITIES 

to  take  that  view  of  the  provisions  of  the  Act.    I  think  the  final  Inybstiient 

close  of  the  sequestration  contemplated  by  the  statute  was  the       

discharge  of  the  trustee  after  the  final  distribution — rafter  the  ^^^"^J^^^- 
whole  of  the  funds  vested  in  him  by  force  of  the  statute  had 
been  applied  to  their  proper  purpose,  namely,  payment  of  the 
debts  ranked  in  the  sequestration.  When  I  speak  of  final  dis- 
tribution, I  mean  distribution  of  what  were  in  fact  the  last  funds 
available  for  the  purpose. 

Now  in  this  case  there  was  no  doubt  a  discharge  of  the  trustee 
upon  the  footing  that  the  available  funds  had  been  distributed. 
That  was  the  footing  upon  which  the  discharge  of  the  trustee  pro- 
ceeded, so  far  as  I  can  see.  But  it  proves  to*  have  been  in  face  of 
the  fact  that  there  were  funds  extant  at  that  date  which  were 
available,  and  might  have  been  made  available  by  the  trustee  for 
division  among  the  creditors.  Now  it  appears  to  me  that  the 
discharge  of  a  trustee  upon  that  footing  before  final  distribution, 
either  in  ignorance  or  by  inadvertence,  cannot  possibly  alter  the 
provisions  of  the  Act,  and  that  by  force  of  the  Act  the  seques- 
tration notwithstanding  subsists  for  behoof  of  the  creditors. 
When  a  trustee  has  been  discharged  upon  that  footing  erro- 
neously, I  do  not  doubt  (indeed,  I  think  it  is  implied  in  the 
statute,  as  my  noble  and  learned  friend  on  the  Woolsack  has 
said)  that  the  Court  has  power  to  famish  the  machinery  necessary 
for  working  the  sequestration  to  its  close — necessary  for  getting 
in  the  whole  assets  available  for  payment  of  the  creditors  and 
distributing  those  assets  among  them,  and  I  have  only  to  add, 
that  in  my  opinion  the  parties  who  made  this  application  to 
the  Court  below  were  quite  right  in  appealing  to  the  nobile 
ofiBcium  of  the  Inner  House,  because  I  do  not  find  in  the 
statute  aify  precise  delegation  of  the  authority  required  for 
such  a  purpose  either  to  the  Lord  Ordinary  on  the  Bills,  or  to 
the  Sheriff. 

Upon  the  second  part  of  the  case  I  have  nothing  to  add. 
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H.  L.  (Be.)  Lord  Bbamwell  : — 

}^  I  am  entirely  of  the  same  opinion,  and  I  cannot  adyantageonsly 

Whttb      add  anything  to  what  has  been  said. 

Vm 

Heritable         LoBD  MoBBIS  concurred. 

Seoubitiss 

^CwrN^  Interlocutors  appealed  from  affirmed,  and  the 
appeal  dismissed. 

Lords'  Jounuds  16th  June  1891. 

Agents  for  the  appellant:  Savidge  dk  Southemf  for  Andrew 
Urquha/rt,  S.8.C.,  Edinburgh. 

Agent  for  the  respondents :  Andrew  Beveridge,  for  Alex  Morisony 
8.8.C.y  Edinburgh. 

[HOUSE  OP  LORDS.] 
H.  L.  (Sc.)  A.  B Appellant  ; 

1891  Aim 

j^25.     C.  D Eespondeht. 

Fiyictict— Insanity — CurcUor  bonis — Insane  Delusions — Opposition  of  Alleged 
Jncapax — Discretion  in  tJie  Court  to  rtfuse  Inquiry  he/ore  a  Jury ^  Ad 
Sederunt,  1730—20  &  21  Vict,  c,  71-^1  &  32  Vict.  c.  100,  s.  101. 

The  wife  of  a  man  who  was  detained  in  a  lunatic  asylmn  presented  a 
petition  for  the  appointment  of  a  curator  bonis  to  her  husband.  He 
opposed  the  petition,  maintaining  that  he  ought  not  to  be  superseded  in 
the  management  of  his  afifairs  until  a  cognition  had  issued  in  order  to  hare 
the  finding  of  a  jury  on  the  case.  He  did  not  dispute  the  propriety  of  his 
being  in  an  asylum,  but  stated  that  such  delusions  as  he  might  labour 
under  in  no  way  interfered  with  his  business  capacity. 

The  Court  of  Session,  on  a  consideration  of  the  medical  reports  obtained 
by  the  petitioner,  by  the  alleged  lunatic,  and  by  the  Lord  Ordinary,  granted 
the  petition  and  appointed  a  curator  bonis.  On  appeal  by  the  alleged 
lunatic : — 

Held,  affirming  the  decision  of  the  Court  of  Session  (18  Court  Sess.  Cas. 
4  Series  (Rettie)  90)  that  the  case  was  governed  by  Bryce  t.  Graham  in 
this  House  (2  &  3  Wil.  &  Shaw,  481  and  323  rospectively) ;  and  that  the 
Court  of  Session  was  fully  warranted,  by  its  practice  extending  oyer  a 
very  long  period,  to  act  in  its  discretion  as  it  had  done. 

Appeal  from  a  decision  of  the  First  Division  of  the  Court  of 
Session,  Scotland  (1). 

(1)  18  Court  Sess.  Cas.  4th  Series  (Rettie),  90. 


Digitized  by  VjOOQIC 


A.  a  AND  PRIYT  COUNCIL.  617 

The  question  being  one  merely  of  the  practice,  now  long  H.L.(So.) 
continued,  of  the  Court  of  Session  appointing  a  curator  bonis,  or       I89i 
official  manager,  of  an  alleged  lunatic's  property  on  medical       a.  B. 
reports  alone,  without  a  judicial  inquiry  or  trial  by  a  jury,  the       q^^ 

facts  of  the  case  are  sufficiently  set  forth  in  the  head-note  and  in       

the  judgments. 

June  22,  25.  Bighy,  Q.C.,  and  J.  Outhrie  Smith  (of  the 
Scotch  Bar),  (with  them  Haldane,  Q.C.,  and  BirreU)^  appeared  for 
the  appellant — ^the  alleged  lunatic — and  contended  that  he  was 
entitled  to  judicial  inquiry  or  a  trial  before  a  jury. 

[They  commented  on  the  Scotch  Acts  of  Sederunt  of  the  13th 
of  February,  1730,  and  of  the  3rd  of  December,  1868,  s.  2 : 
20  &  21  Vict.  c.  71 ;  31  &  32  Vict.  c.  100,  s.  101.  Bryce  v. 
Oraham  (1) ;  Bewar  r.  Bewar  (2)  ;  Gordon  v.  Ouwn,  (3) ;  Forsyth's 
Case  (4);  Loehhart  y.  Boss  (5);  Macfarlane's  Case  (6);  Bell's 
Principles,  sect.  2121 ;  Fraser's  Parent  and  Child,  p.  544,  quoting 
Jerdon  v.  Scott,  the  2nd  of  March,  1784.] 

Sir  Horace  Bavey,  Q.C.,  and  A.  Oraham  Murray  (of  the  Scotch 
Bar),  appeared  for  the  respondent,  but  were  not  called  upon. 

LoBB  Hebsghell: — 

My  Lords,  this  is  an  appeal  from  a  judgment  of  the  Court  of 
Session  affirming  an  appointment  made  by  the  Lord  Ordinary  of 
'  a  curator  bonis  in  the  case  of  the  appellant,  who  at  that  time  was 
under  detention  in  an  asylum,  as  a  person  of  unsound  mind.  He 
was  so  detained  in  conformity  with  the  law,  by  reason  of  the 
certificates  given  by  two  medical  men,  with  reference  to  his 
mental  condition.  He  being  thus  under  confinement  as  a  person 
of  unsound  mind,  an  application  was  made  by  his  wife  for  the 
appointment  by  the  Court  of  a  curator  bonis.  The  appellant 
opposed  any  such  appointment  being  made,  and  those  who  were 

(1)  2  Wil.  &  Shaw,  481 ;  3  Wil.  &  (4)  24  Court  Bess.  Cas.  2nd  Series 
Shaw,  323.  (Dunlop),  1436,  at  p.  1438. 

(2)  12  Court  Sess.  Cas.  Ist  Series  (5)  19  Court  Sess.  Cas.  2nd  Series 
(Shaw),  315.  (Dunlop),  1076. 

(3)  11  Court  Sess.  Cas.  1st  Series  (6)  9  Court  Sess.  Cas.  2nd  Series 
(Shaw),  235.  (Dunlop),  806. 
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H.  L.(So.)  actmg  for  him,  after  patting  before  the  Court  the  oertiftcates 
1891  which  had  been  given  by  yarions  medical  men  to  whom  I  will 
j^  s  refer  in  a  moment,  '^  submitted  his  case  to  the  consideration  of 
^*^  the  Court/'  and  prayed  that  "  after  making  such  further  inquiry 
as  shall  appear  to  the  Court  to  be  necessary  or  desirable  in  the 
circumstances,  the  Court,  in  the  event  of  considering  it  neces- 
sary that  a  curator  bonis  should  be  appointed  to  the  appellant, 
may  be  pleased  to  appoint  such  person  as  the  Court  in  its 
wisdom  may  select,"  but  objection  was  taken  to  the  appointment 
of  the  person  whose  name  had  been  suggested  by  the  petitioner. 
Now,  it  appears  that  on  the  20th  of  May  of  last  year,  the 
appellant,  having  been  confined  in  the  lunatic  asylumn  in  the 
month  of  April,  was  examined  by  two  medical  meuy  Dr.  Stewart 
and  Dr.  Watson,  and  that  they  gave  this  certificate :  "  While  we 

should  not  recommend  it  as  safe  that (the  appellant)  should 

be  relieved  from  a  restraint  which  has  acted  most  beneficially  in 
favouring  recovery,  and  is,  we  believe,  fitted  to  secure  the  best 
prospect  of  ultimate  restoration  to  health,  we  feel  it  impossible  at 
the  present  moment,  from  facts  observed  by  ourselves,  to  grant  a 
certificate  for  the  appointment  of  a  curator  bonis.  What  we  do 
recommend  is  delay ;  and  we  beg  to  advise  that,  after  the  lapse 

of  a  month  or  six  weeks,  a  further  examination  of (the 

appellant)  should  be  held  for  the  purpose  of  deciding  upon  the 
necessity  of  appointing  a  curatory." 

A  few  days  after  that,  a  little  more  than  a  week,  the  ap- 
pellant was  examined  by  two  other  medical  men — Dr.  Balfour 
and  Dr.  Littlejohn ;  the  one  on  the  28th  of  May,  and  the  other 
on  the  31st.    On  the  28th  of  May  Dr.  Balfour  certified  that  he 

had  *'seen  and  examined" (the  appellant),  and  was  "of 

opinion  that  he  is  of  unsound  mind,  and  incapable  of  managing 
his  own  affairs,  or  of  directing  their  management."  And  on 
the  81st  of  May  a  similar  certificate  was  given  by  Dr.  LittlejohiL 
K  the  matter  had  rested  only  on  those  certificates  it  might 
have  been  open  to  some  possible  question  regarded  from  a 
medical  point  of  view,  whether  the  appellant  was  incapable  of 
managing  his  affairs,  by  reason  of  the  terms  of  the  certificates 
given  in  the  first  instance  by  Dr.  Stewart  and  Dr.  Watson.  But 
naturally  enough  those  who  were  acting  for  the  appellant  as  his  law 


Digitized  by  VjOOQIC 


A-  0.  AND  PBIYT  OOUNOIL.  619 

agents,  secured  the  services  of  two  medical  gentlemen  in  whom   H.  L.  (Sa) 
the  appellant  had  confidence  (I  rather  think  one  of  them  was       1891 
named  by  himself),  namely,  Dr,  Olonston,  and  Dr.  Byrom  Bram-       a.  b. 
well.-    They,  on  behalf  of  the  appellant,  made  an  examination       q^^ 
of  his  condition  with  a  yiew  to  expressing  their  opinion  as  to  j^^"^  ^^^ 

whether  he  was  or  was  not  capable  of  managing  his  affairs,  and       

they  came  to  the  conclusion  which  is  thus  expressed :  **  We  found 
him  coherent  and  acute  in  regard  to  business  matters.  His 
memory  seemed  to  be  good  with  regard  to  everything  except 
the  events  of  the  morning  of  the  3rd  of  April  last ;  but,  taking 
into  account  the  whole  of  the  facts  elicited  at  our  prolonged 
examination  of  his  mental  condition,  we  feel  unable  to  give  a 
certificate  that  he  is  yet  fit  to  manage  his  affairs  or  to  give 
directions  for  their  management" 

Kow,  it  appears  to  me  that  anything  more  calculated  to 
produce  in  the  mind  of  any  one  the  conviction  that  this  gentle- 
man was  incapable  of  managing  his  affairs  it  is  impossible  to 
conceive.  That  two  medical  men  visiting  him  at  the  instance 
of  his  law  agents,  and  at  his  own  instance,  with  the  view  of,  if 
possible  (for  of  course  they  would  understand  that  to  be  the 
object  of  their  visit),  certifying  that  he  was  capable  of  managing 
his  own  affairs,  should  feel  themselves  unable  to  give  such  a 
certificate  shews  that  the  conclusion  arrived  at  by  those  who  had 
examined  him  on  behalf  of  the  petitioner  was  not  a  conclusion 
which  resulted  merely  from  bias  or  prejudice  in  their  minds  or 
from  any  want  of  skill ;  but  was  a  conclusion  which  those  selected 
by  himself  or  his  advisers  felt  themselves  unable  to  controvert. 

The  matter  does  not  rest  there,  because  the  appellant  was 
also  examined  by  three  other  medical  men  at  his  own  instance 
or  the  instance  of  his  advisers.  Dr.  Howden  and  Dr.  Ferguson 
saw  him  in  the  month  of  November,  1890.  I  need  not  trouble 
your  Lordships  with  the  particulars  of  the  statement  which  they 
make,  which  is  of  considerable  length,  but  in  that  statement 
they  detail  a  conversation  which  they  had  with  him,  which  indi- 
cated that  he  was  under  the  belief  that  for  many  years  those 
about  him  had  been  attempting  to  poison  him  with  arsenic, 
^He  stated  that  he  had  frequently  seen  a  suspicious  white 
powder  in  the  doses  of  Epsom  salts  he  was  in  the  habit  of 
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H.  L.  (6c.)  taking ;  that  he  tasted  arsenic  in  his  tea ;  that  he  had  oyerheaid 
1891  some  remarks  about  the  drag  in  his  house ;  and  that  he  belieyed 
A.  B.  some  one  was  procuring  it  from  a  firm  who  advertised  *  neuralgic 
Q^'jy  pill&'  As  proof  of  the  last  supposition,  he  had  found  the  coyer 
of  a  journal  in  which  the  pills  in  question  were  advertised. 
Inside  the  coyer  there  were  two  pieces  of  red  silk.  When  asked 
to  explain  what  connection  the  silk  had  with  the  arsenic"  (a 
very  natural  question  of  course  for  one  medical  man  to  put  to 
another),  '*he  said  he  belieyed  that  the  pieces  of  silk  had 
contained  arsenic,  and  that  he  regarded  them  as  important 
links  in  the  chain  of  suspicion.  When  asked  to  name  the 
person  whom  he  suspected  of  obtaining  the  poison,  he  de- 
clined to  do  so."  The  conclusion  which  these  gentlemen  state 
is  that  he  was  *^  of  unsound  mind,"  **  that  if  at  large  "  he  ^  might 
be  dangerous  to  the  persons  who  are  the  object  of  his  suspicions, 
and  that  the  nature  of  his  delusions  unfits  him  to  treat  with 
fairness  the  members  of  his  own  fieunily  and  household,  and 
renders  him  liable  to  be  biased  in  a  similar  manner  against 
others ;  (third)  That,  nevertheless,  he  is  capable  of  clearly  ap- 
preciating his  worldly  interests  in  many  ways ;  (fourth)  That,  if 
management  of  his  affairs  includes  a  just  and  natural  regard  to 
the  interests  of  his  family,  we  do  not  consider  he  is  worthy 
of  being  intrusted  with  their  management ;  but  (fifth)  That  we 
are  not  prepared  to  say  that  his  mental  condition,  as  ascertained 
by  us,  incapacitates  him  from  administering  his  affairs  in  other 
respects,"  which  obviously  means  that  he  is  in  their  opinion 
suffering  from  insane  delusions  which  might  affect  the  disposal 
by  him  of  his  property  and  might  lead  him  to  employ  it  in  a 
manner  in  which  he  would  not  employ  it  if  he  were  sane ;  that 
is  to  say,  he  might  dissipate  it  upon  objects  on  which,  if  he  were 
sane,  he  would  not  desire  to  spend  it. 

On  the  7th  of  November,  1890,  he  was  examined  by  Dr.  Yellow- 
lees,  who  had  an  interview  with  him  lasting  over  two  and  a  half 
hours,  and  he  says :  "  I  believe  that (the  appellant)  is  con- 
versant with  his  business  affairs  and  investments,  and  that  he  could 
give  directions  concerning  them,  but  such  directions  would  be 
infiuenced,  or  swayed,  or  determined  by  the  presence  of  delusions 
as  to  relatives  or  others  conspiring  against  him  and  desiring  to 
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injure  him,  and  might  be  influenced  by  insane  ideas  as  to    H.Ii.(8o.) 

spiritualism  and  its  devotees,  supposing (the  appellant)  to        I89i 

entertain  such  delusions  and  ideas."  A.  B. 

Now,  those  were  the  opinions  which  were  before  the  Court.  It  ^^p 
appears  to  me  that  if  the  Lord  Ordinary  was  justified  in  being 
guided  by  the  expression  of  medical  opinion,  it  is  difficult  to 
conceive  a  stronger  case  justifying  the  conclusion  that  it  was 
not  proper  to  leave  the  appellant  in  the  management  of  his  own 
affairs,  but  to  appoint  during  the  period  for  which  his  insanity 
should  continue  a  curator  bonis.  When  the  matter  came  before 
the  Lord  Ordinary,  notwithstanding  these  medical  opinions,  he 
determined  not  to  act  upon  them  alone.  The  later  opinions 
which  I  have  read  were,  I  think,  given  after  the  date  of  the 
Lord  Ordinary's  judgment — they  were  before  the  Inner  House, 
but  not  before  the  Lord  Ordinary.  But  the  Lord  Ordinary  not 
being  satisfied  to  act  upon  the  medical  opinions  which  were 
before  him,  remitted  the  case  to  Sir  Arthur  Mitchell,  who  I 
believe  (it  is  so  stated  by  Lord  Maclaren)  fills  the  office  of  Chief 
Commissioner  in  Lunacy,  to  report  to  him  upon  the  subject. 
About  the  competency  and  the  high  character  of  Sir  Arthur 
Mitchell  there  cannot  be  a  question.  Sir  Arthur  Mitchell 
accordingly  reported  to  the  Lord  Ordinary  that  in  his  opinion 
the  present  appellant  was  **  of  unsound  mind,"  and  that  in  con- 
sequence of  this  ^'  he  was  incapable  of  managing  or  of  giving 
directions  for  the  management  of  his  affairs."  Sir  Arthur  Mitchell 
states  that  he  ^'arrived  at  this  opinion  without  hesitation  or 
difficulty."  I  understand  that  to  mean  that  in  his  opinion  his 
unsoundness  of  mind  was  of  such  a  character  that  he  was  incapable 
of  managing  or  giving  directions  for  the  management  of  his 
affairs.  The  Lord  Ordinary  was  not  left  merely  to  a  considera- 
tion of  the  terms  of  that  written  opinion,  because  he  had  a  per- 
sonal interview  with  Sir  Arthur  Mitchell,  and  learned  from  Sir 
Arthur  Mitchell  that  in  his  opinion  the  appellant  was  ''  subject 
to  delusions  related  to  what  is  known  as  spiritualism,  of  such  a 
nature  as  to  render  him  quite  an  unsafe  guardian  of  his  own 
property,  and  which  might  render  him  liable  to  be  very  readily 
imposed  on  by  designing  people  who  were  aware  of  his  weakness." 
The  Lord  Ordinary  adds:  ''He  entertains  besides,  Sir  Arthur 


Digitized  by  VjOOQIC 


622  HOUSE  OF  LOBDS  [1891] 

H.  L.  (8c.)   informs  me,  feelings  of  mistmst  towards  his  family  which  cannot 

1891        be  altogether  disregarded." 

A.  B.  Now,  that  was  the  information  which  the  Court  possessed.     If 

Q^'jy       it  was  open  to  the  Lord  Ordinary  and  the  Inner  House  to  exer- 
Loid^ncheii  ^^  their  discretion,  relying  upon  the  information  afforded  by 

these  medical  opinions  and  the  report  of  Sir  Arthur  Mitchell  on 

the  remit  to  him,  I  do  not  think  it  can  be  doubted  for  a  moment 
that  the  conclusion  at  which  they  arrived  in  their  discretion 
cannot  possibly  be  questioned — no  ground  for  questioning  it  has 
been  made  out.  There  was  really  no  conflict  of  opinion  in  this 
case  between  the  medical  men  who  were  consulted.  Those  con- 
sulted on  behalf  of  the  appellant  were  manifestly  as  fully 
persuaded  as  those  consulted  by  the  petitioner  that  it  was  a  case 
in  which  it  was  not  expedient  that  he  should  be  left  to  manage 
his  affairs. 

But  then  it  was  argued  on  behalf  of  the  appellant,  first  of  all 
that  there  was  an  absolute  right  in  such  a  case  as  this,  where  the 
appointment  of  a  curator  was  opposed,  to  have  a  cognition  and 
an  investigation  by  a  jury,  and  that  only  after  a  finding  by  a 
jury  could  he  be  deprived  of  the  management  of  his  afEairs.  I 
think  it  is  impossible  so  to  maintain  after  the  judgment  of  this 
House  in  the  case  of  Bryce  v.  Chaham  (1)  in  1828.  That  was  a  case 
where  a  curator  of  an  admittedly  insane  person  had  been  appointed, 
and  it  was  alleged  that  he  was  at  that  time  convalescent^  and 
sought  on  that  ground  to  get  rid  of  the  curator.  The  Court 
there  remitted  to  the  sheriff  depute  to  make  certain  inquiriee.  I 
shall  have  occasion  to  deal  with  the  term^  of  that  remit  presently, 
it  is  unnecessary  to  go  into  them  for  the  moment ;  but  notwith- 
standing that  inquiry  by  the  sheriff  it  had  been  contended  before 
your  Lordships'  House  that  there  was  an  absolute  right  to  a 
cognition  and  to  the  verdict  of  a  jury  upon  the  question  then  at 
issue.  Lord  Eldon,  infiuenced  by  the  English  practice,  appears 
at  first  to  have  been  disposed  to  entertain  that  view ;  but»  after 
learning  what  had  been  the  practice  of  the  Court  of  Session,  he 
thus  expressed  himself:  ''When  this  cause  was  heard  it  was 
thought  necessary  by  this  House  to  desire  the  Court  of  Session 
to  consider  whether  they  could  take  this  course  according  to 
(1)  8  Wa.  &  Shaw,  828. 
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their  law  or  whether  there  was  not  a  necessity  for  a  cognition  to   H.  L.  (So.) 
issue  in  order  to  have  the  finding  of  a  jury  on  the  case.    My        1891 
Lords,  we  have  since  received  the  answer  to  that  question  so       a.  B. 
propounded  hy  your  Lordships,  and  that  is  that  the  Court  have       q^^ 
been  in  the  habit  of  proceeding  in  this  course  for  a  very  long 
period  of  years — for  so  long  a  period  that  I  do  not  think  it  is 
proper  to  advise  your  Lordships  to  hold  that  this  is  not  a  legal 
proceeding  on  their  part."    Now  that  I  take  to  be  an  absolutely 
unequivocal  decision  of  this  House,  that  there  is  no  such  right 
to  a  cognition  as  has  been  contended  for  here,  and  that  the  Court 
can,  without  any  such  cognition,  deal  with  the  question  of  the 
appointment  of  a  curator  bonis  in  the  case  of  a  lunatic. 

But  then  it  was  contended  on  behalf  of  the  appellant  that  even 
if  there  be  not  the  absolute  right  to  a  cognition  contended  for  yet 
the  Court  can  only  appoint  a  curator  after  a  judicial  inquiry,  that 
is  to  say  after  evidence  has  been  taken  in  the  ordinary  way  upon 
oath  with  the  opportunity  of  cross-examination  by  the  opposing 
party.  I  do  not  mean  to  say  that  it  was  contended  that  this 
must  be  done  in  every  case.  It  was  admitted  that  in  many  cases 
a  curator  was  appointed  without  such  an  inquiry ;  but  the  argu- 
ment was  that  in  every  opposed  case,  where  the  alleged  lunatic 
was  objecting  to  the  appointment  of  a  curator,  the  appointment 
of  a  curator  could  only  be  made  after  a  judicial  inquiry.  Some 
reliance  was  placed  by  the  learned  counsel,  for  the  purpose  of 
supporting  that  argument,  upon  the  course  taken  in  the  case  of 
Bryee  v.  Oraham  in  the  year  1828  (1),  to  which  I  have  just  alluded. 
It  is  quite  true  that  in  that  case  the  Court  remitted  to  the  sheriff 
depute  ^'to  inquire  concerning  the  condition  of  intellect  and 
state  of  faculties  of  the  petitioner,  James  Bryce,  and  his  abilities* 
to  manage  and  conduct  his  own  affairs ; "  and  they  authorized 
and  directed  the  sheriff  ^'  to  proceed  in  the  inquiry  by  personal 
visitation  of,  and  intercourse  with  the  said  James  Bryce,  at 
various  times,  and  without  previous  warning  or  concert ;  as  also, 
by  examination  upon  oath  of  such  witnesses  suggested  by  either 
party  who  had  sufficient  cause  of  knowledge  respecting  the  pre- 
mises, and  likewise  by  the  opinion  of  medical  persons  named  by 
the  sheriff  to  visit  him  " ;  and  they  then  ordained  the  sheriff 
(1)  3  Wa.  &  Shaw,  323. 
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H.  L.  (So.)  <<  to  report  his  opinion  on  the  said  matters  to  the  said  Lords." 
1891  But,  as  I  understand,  snch  a  remit  to  the  sheriff  was  a  course 
A.  B.  taken  by  the  Court  only  for  the  purpose  of  informing  their  own 
Q^'jy  minds  and  enabling  them  to  decide,  after  receiving  that  report, 
what  was  in  their  judgment  the  proper  course  to  be  pursued.  It 
was  not  a  remit  to  the  sheriff  to  try  the  case.  Whatever  conclu- 
sion had  been  arrived  at  by  the  sheriff,  as  I  understand,  it  would 
have  been  open  to  the  Court  to  disregard  it,  and,  notwithstanding 
the  opinion  of  the  sheriff  that  a  curator  ought  or  ought  not  to 
be  appointed,  the  Court  might  have  come  to  the  very  opposite 
conclusion.  It  was  only  for  the  purpose  of  assisting  them  to 
form  a  judgment  that  the  remit  was  made.  Now  I  do  not  under- 
stand that  remit  to  have  been  made  in  a  form  which  can  be 
regarded  as  a  precedent  universally  to  be  followed  and  applic- 
able to  every  kind  of  case.  In  that  particular  case  it  was  con- 
sidered by  the  Court,  having  regard  to  the  circumstances,  to  be 
a  proper  form  of  remit,  but  I  do  not  consider  it  either  to  have 
decided  that  in  every  case  a  remit  to  the  sheriff  was  necessary, 
or  that  if  there  were  such  a  remit,  that  was  the  proper  form. 

I  think  the  contrary  is  proved  by  the  authorities.  In  the 
case  of  Gordon  v.  Chunn  (1),  which  was  also  a  question  as  to  the 
appointment  of  a  curator  bonis,  and  where  there  was  a  remit  to 
the  sheriff,  the  remit  was  in  these  terms  :  '^  to  inquire  concern- 
ing the  condition  of  intellect  and  state  of  the  faculties  of  Mr. 
John  Gordon  of  Swiney  and  his  abilities  to  manage  and  conduct 
his  own  affairs,  and  with  power  to  examine  medical  men  and 
witnesses  on  the  subject  and  to  report."  Now  power  is  no  doubt 
given  to  examine  witnesses  as  well  as  to  examine  the  alleged 
lunatic  himself,  and  to  examine  medical  men,  but  no  obligation 
is  imposed  on  the  sheriff,  nor  is  any  direction  given,  such  as  was 
given  in  the  case  of  Bryee  v.  QrcLham  (2),  where  he  was  not  only 
empowered,  but  was  in  terms  directed  to  do  so.  Here  all  I  can 
find  is  that  power  was  given  to  him  to  examine  medical  men  and 
other  witnesses  on  the  subject. 

The  case  does  not  stop  there,  because,  in  Dewar  v.  Dewar  (S), 
which  is  a  later  case,  the  Court  made  a  remit  to  the  sheriff  sub- 

(1)  11  Court  Sess.  Caa.  Ist  Series  (Shaw),  236.        (2)  3  Wil.  &  Shawr,  323. 
(3)  12  Court  Sess.  Cas.  Ist  Series  (Shaw),  315. 
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stitate  *'to  inquire  as  to  the  fiacts  and  circnmstanceB  alleged  by   H.  L.  (Sa) 
the  parties,  and  report  whether  in  his  opinion  it  was  necessary       1891 
or  expedient  for  the  protection  of  the  respondent  to  appoint  a       a.  B. 
judicial  factor  or  fSsustors  or  curator  or  curators  bonis.*'    **  The       Q^'jy 
sheriff  substitute,  haying  personally  visited  the  respondent  and 
made  due  inquiry  otherwise,  returned  the  following  report."    I 
need  not  trouble  your  Lordships  with  the  terms  of  that  report. 
It  is  manifest  that  in  that  case  the  appointment  neither  directed 
him  to  examine  witnesses  nor  did  he  take  proof  as  upon  a  judicial 
inquiry,  but  he  made  his  report  to  the  Court,  and  then  the 
Court  were  in  a  position  to  act  after  receiving  the  information 
which  he  supplied  to  them.    Now  that  case  seems  to  me  to  be  a 
distinct  authority  against  the  proposition  contended  for  by  the 
learned  counsel  for  the  appellant^  because  it  is  obvious  that  if  in 
every  case  where  there  is  opposition  there  is  the  right  to  a 
judicial  inquiry  either  by  the  Court  itself  or  by  a  remit  to  the 
sheriff,  the  Court  neglected  its  duty  in  that  case  by  not  making 
the  judicial  inquiry  which  it  is  contended  must  in  all  cases  be 
made. 

Therefore,  I  confess  it  appears  to  me,  that  so  far  as  authority 
goes,  there  is  no  authority  for  the  proposition,  that  in  every  case 
the  Court  is  bound  to  make  a  judicial  inquiry,  or  to  remit  the 
case  to  the  sheriff  in  order  that  he  may  do  so ;  and  it  seems 
to  me  that  there  is  authority  for  the  course  being  taken  which 
was  taken  in  the  present  case,  for,  in  Forsyth  v.  Forsjfth  (1),  the 
Court  made  a  remit  to  two  men  of  skill  in  order  to  have  the 
advantage  of  their  opinion  upon  the  subject.  In  the  present 
case  a  remit  was  made  by  the  Lord  Ordinary  to  Sir  Arthur 
Mitchell,  a  man,  as  I  have  said,  highly  competent  to  fulfil  such 
a  function ;  and  the  Court  had  the  advantage  of  his  report  before 
arriving  at  any  conclusion.  Therefore,  my  Lords,  there  appears 
to  me  to  be  no  authority  justifying  the  assertion  that  the  Court 
can  only  act  by  taking  proof  itself,  or  having  proof  taken  before 
the  sheriff  There  is  authority  for  the  proposition  that  the 
Court  may  act,  and  has  been  in  the  habit  of  acting,  upon  a  remit 
to  a  medical  man  or  medical  men  of  skUl  to  assist  it  in  forming 
its  oonclusion.    But  all  these  authorities  together  leave,  without 

(1)  24  Court  Sees.  Cas.  2nd  Series  (Dunlop),  1486. 
Vol.  L  1891.  8  2  T 
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H*  L.  (Sa)  any  donbt,  the  impression  upon  my  mind  that  in  eyeiy  one  of 
1891  these  cases  it  is  for  the  Conrt  to  form  its  own  conclusion,  and  it 
A.  K  is  for  the  Court  to  determine^  in  its  discretion,  what  assistance  it 
G^b.  ^^^  obtain  towards  forming  that  conclusion.  That  assistance 
has  been  of  a  different  character  in  different  cases,  but  whatever 
its  character  has  been,  whether  in  the  way  of  proof  before  the 
sheriff  or  not,  it  appears  to  me  only  to  have  been  such  assistance 
as  the  Court  thought  right  to  acquire,  in  order  to  enable  it  to 
come  to  a  conclusion  as  to  how  the  discretion  reposed  in  it  ought 
to  be  exercised. 

If  that  be  so,  I  think  it  disposes  of  the  whole  of  the  conten- 
tions which  have  been  put  before  your  Lordships  on  behalf  of 
the  appellant ;  and  it  shows  the  course  taken  in  this  case  to  have 
been  correct.  I  therefore  move  your  Lordships  to  affirm  this 
judgment,  and  to  dismiss  the  appeal. 

LoBD  Watson  : — 

My  Lords,  I  have  nothing  to  add  to  the  statement  of  this 
case  which  has  been  made  by  my  noble  and  learned  friend.  To 
anyone  conversant  with  the  law  and  practice  of  Scotland,  this 
must,  in  my  opinion,  appear  to  be  a  most  groundless  appeaL  I 
think  there  can  be  no  doubt  in  the  first  place  that  the  Court  of 
Session  had  jurisdiction  to  entertain  the  application  made  to  it; 
in  the  second  place,  that,  notwithstanding  the  appearance  of  the 
present  appellant  to  oppose  its  prayer  being  granted,  it  was  a 
matter  entirely  within  the  discretion  of  the  Court  to  determine 
what  inquiry  was  necessary  for  the  purpose  of  enlightening  them 
as  to  the  capacity  or  incapacity  of  the  appellant  to  manage  his 
own  affairs ;  and  in  the  third  place,  I  think  it  equally  clear  that 
the  certificates  of  the  medical  men  were  quite  sufficient  to  justify 
the  Court  in  taking  the  course  which  they  did  take  and  making 
the  appointment  without  further  inquiry. 

LoBD  MoBBiB  concurred. 

Coals. — After  judgment  dismissing  the  appeal  had  been  given 
from  the  Woolsack,  Lord  Herschell  asked  as  to  costs. 
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LoBD  Watson  :  The  curator  is  not  a  party  here ;  he  is  the   h.  l.  (So.) 
servant  of  the  Gonrt  of  Session^  and  will  make  what  payment       i89i 
they  choose  to  direct  out  of  the  funds ;  bat  it  occurs  to  me,  that       ^^, 
unless  this  House  makes  some  Order,  the  Court  below  may  have       J^-^ 
a  difficulty  in  dealing  with  the  House  of  Lords'  costs.    Probably       — 
it  would  be  better  that  the  House  should  direct  the  costs  of  this 
Appeal  on  both  sides  to  be  paid,  taxed  as  between  party  and 
agent,  out  of  the  funds  in  the  hands  of  the  curator. 

Ordered  and  adjudged  that  the  Interlocutors  appealed 
from  be  affirmed;  and  that  the  costs  in  this  case 
on  both  sides,  as  between  pa/rty  and  agent,  be  paid 
out  of  thefv/nds  in  the  hands  of  the  curator. 

Lords*  Jovmdls  25th  June  1891. 

Agents  for  appellant :  Keeping  dt  Gloag^for  Mitchell  dk  Baxter, 
W.8.  Edinburgh. 

Agents  for  respondent:  Qrahames,  Currey  &  Spans, for  Tods, 
Murray  &  Jamieson,  WJ3.  Edinburgh. 
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[PRIVY  COUNCIL.] 
•^•o*      HUNTER  AND  Othbbs Plaihtxffb; 

AND 

SS.  "HESKETH" Dbpbndaht. 

Practice— Bail— Bvks  of  1866  and  1883. 

Held^  that  Rule  No.  16  of  1866  may  be  dispensed  with  in  a  proper  case. 

XHIS  was  a  motion  by  the  appellants  that  they^  haying  already 
giyen  bail  in  the  Court  below  by  two  sufficient  sureties  to  answer 
the  costs  of  this  appeal  in  a  sum  not  exceeding  £300^  be  relieyed 
from  complying  with  the  respondent's  notice  to  giye  additional 
bail  under  the  Bules  of  1865  to  answer  the  said  costs  in  the  smn 
of  £200. 

Pyke^  for  the  appellants. 

Carson^  for  the  respondent. 

[Beference  was  made  to  MieheU  y.  Braum  (1).] 

Lord  Hobhouse  : — 

Their  Lordships  entertain  no  doubt  of  their  power  to  dispense 
with  the  obligation  put  upon  an  appellant  of  giying  bail  for  £200 
under  rule  15  of  the  Priyy  Council  Bules  of  1865  for  appeals  in 
ecclesiastical  and  maritime  causes  in  a  proper  case.  And  it 
seems  to  them  that  when,  as  in  the  present  case,  bail  has  been 
already  giyen  in  the  Colony  for  the  sum  of  £300,  in  pursuance 
of  the  Bules  of  1883  for  Vice-Admiralty  Courts  abroad,  the 
respondent  is  practically  secure,  and  that  it  is  a  proper  case  for 
dispensing  with  any  further  security.  Their  Lordships  will 
therefore  make  an  order  to  that  effect,  costs  of  the  application 
to  be  costs  in  the  cause. 

Solicitor  for  the  appellant :  G.  P.  8lade. 
Solicitors  for  the  respondent :  Snow,  Snow,  &  Fox. 

*  Present:— LoBD  HonHOUSB,  Lord  Maonaohtkn,  Loed  Habbkv, and  Sd 

RiGHABD  Cough.         

(1)  1  E.  &  E.  267. 
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[HOUSE  OF  LORDS.] 
M'INKOY  AND  Othebs  (Tbustbes)     .     .     .     Appellants;    aL.(So.) 

1891 

AND  V^yW 

July  2. 

THE  DUKE  OF  ATHOLE Bespondbnt.       — 

Ecuement — Servitude — Bight  of  Way  for  purposes  qf  Sport — Scotch  iaw— 
Constitution  of  Bight. 

In  order  to  found  a  prescriptlye  rigbt  of  way  according  to  Scotch  law 
the  acts  of  possession  relied  on  must  be  of  such  a  character,  or  done  in 
such  circumstances,  as  to  indicate  unequivocally  to  the  proprietor  of  the 
servient  tenement  the  fact  that  a  right  is  asserted  and  the  nature  of  the 
right. 

A  mountain  path  through  a  projecting  tongue  of  an  adjoining  property 
formed  a  convenient  short  cut  from  one  part  of  an  estate  to  another.  The 
evidence  in  support  of  a  right  of  way  over  this  path  for  the  benefit  of  the 
estate  shewed  a  use  of  the  path  from  1841  to  1887  by  the  proprietors  of 
the  estate — the  appellants'  predecessors — as  a  means  of  going  from  one 
part  of  the  estate  to  the  other  when  deer  stalking  in  autumn,  or  for 
driving  back  stray  sheep ;  but  it  was  used  by  them  for  no  *other  purpose. 
This  use  of  the  path  was  on  only  two  occasions,  in  1857  and  1882, 
challenged  by  the  proprietor  of  the  adjoining  property.  In  1888  he 
brought  an  action  for  interdict  against  the  future  use  of  the  path  by  the 
appellants.  The  appellants  limited  their  claim  to  a  right  of  way  for 
purposes  connected  with  sport : — 

Held,  that  the  appellants  had  failed  to  prove  such  an  open  and  im- 
equivocal  assertion  of  the  right  of  way  as  the  law  required. 

APPEAli  from  a  judgment  of  the  Second  Diyision  of  the 
Court  of  Session,  reyersing  the  decision  of  the  Lord  Ordinary 
(Kinnear)  (1). 

The  facts  and  evidence  are  suflSciently  given  in  the  opinion  of 
Lord  Watson. 

On  appeal, 

June  11, 12.    Asher,  Q.C.,  and  Ure  (both  of  the  Scotch  bar), 
appeared  for  the  appellants. 

(1)  17  Court  Sess.  Cas.  4th  Series  (Bettie)  456. 
Vol.  I.  1891.  3  2  U 
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BLL.(So.) 
1891 


H'iKBOY 

V. 
DUXBOF 

Athoul 


[Cases  cited  Macpherson  y.  Scottish  right  of  Way  and  Recreaiim 
Society  (1) ;  Mann  v.  Brodie  (2) ;  Purdie  v.  Steil  (3).] 

The  Dean  of  Facmity  (J.  B.  Balfour,  Q.C.)  and  A.  Graham 
Mvrray  (of  the  Scotch  Bar),  appeared  for  the  respondent,  but  were 
not  called  upon. 


July  2.  LoBD  Watson: — 

My  Lords,  the  Cromalton  Pass  is  a  natural  hollow,  about  1000 
yards  in  length,  between  two  mountains  forming  part  of  the 
Ben-y-Ghlo  Bange.  It  runs  nearly  due  east  and  west ;  and  the 
Cromalton  Bum  which  has  its  source  to  the  north,  flows  along 
the  bottom  of  the  pass  for  more  than  half  its  length,  on  the 
western  side,  and  then  enters  the  estate  of  Lude,  belonging  to 
the  appellants.  The  pass  and  the  land  on  either  side  of  it  are 
the  property  of  the  respondent.  Cam  Liath,  one  of  the  moun- 
tains enclosing  it,  rises  on  the  south  to  the  height  of  3193  feet 
above  sea  level ;  but  only  the  upper  part,  which  apparently  com- 
prises about  one-third  of  its  altitude,  belongs  to  the  respondent. 
The  lower  two-thirds  are  included  in  the  estate  of  Lude,  which 
surrounds  Cam  Liath  on  the  east,  south  and  west,  and  comes  up 
to  both  ends  of  the  pass.  The  mountain  range  to  the  north  of 
the  pass  is  the  property  of  the  respondent. 

On  the  north  side  of  the  pass  there  is  a  track,  or  path,  con- 
tinuing all  the  way  through  it,  which  forms  the  subject  of  the 
present  controversy.  Starting  from  the  west,  the  track  runs 
along  the  hill  face  a  considerable  distance  above  the  Cromalton 
bum,  which  it  eventually  crosses,  and  is  then  continued  along 
the  hillside  until  it  reaches  the  lands  of  Lude  on  the  east.  In 
this  action,  the  appellants  asserted  their  right  to  use  the  track, 
on  the  ground  that  it  formed  part  of  an  old  public  road  leading 
from  Glentilt  on  the  north-west,  to  Glenfemate  and  Eirkmichael 
on  the  south-east ;  and  alternatively,  that  they  had  acquired,  by 
prescriptive  use,  a  praedial  servitude  of  way,  for  themselves,  their 
tenants,  servants,  and  others  occupying  the  lands  of  Lude. 

The  appellants  were  allowed  a  proof  of  both  alternatives ;  but 

(1)  13  App.  Cas.  744.  (2)  10  App.  Cas.  378. 

(3)  Mor.  Diet.  14,511. 
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they  appear  to  have  abandoned,  at  a  very  early  stage,  their  claim    H.  L.  (Sc.) 
for  a  publio  right  of  way.    The  user  upon  which  they  relied  in       I89i 
the  Court  below  as  sufficient  to  constitnde  a  servitude,  was  by     minboy 
the  family  of  Lude,  their  game-tenants  and  gamekeepers,  for     d^Jeop 
sporting  purposes,  and  by  shepherds  on  their  farms  of  Monzie     Athole. 
and  Loch,  which  are  on  opposite  sides  of  Cam  Liath.  Lordwateon. 

The  Lord  Ordinary  (Kinnear)  and  all  the  learned  judges  of 
the  second  division  were  of  opinion  that  the  appellants  have 
failed  to  shew  that  there  was  any  user  by  shepherds  as  in  the 
assertion  of  a  right.  The  Lord  Ordinary,  being  of  opinion  that 
the  track  had  been  used  as  of  right  during  the  prescriptive  period 
for  sporting  purposes,  sustained  the  alternative  claim  of  the 
appellants  as  made  by  them  on  record.  In  the  Inner  House,  his 
interlocutor  was  reversed,  and  the  respondent  obtained  interdict 
as  craved.  In  the  argument  addressed  to  this  House  on  behalf 
of  the  appellants,  their  claim  was  limited  to  a  servitude  of  way 
for  purposes  connected  with  sport. 

I  think  it  right  to  say  that  I  entirely  concur  in  the  observa- 
tions which  were  made  by  the  late  Lord  Lee  upon  the  interlocutor 
of  the  Lord  Ordinary.  Assuming  that  the  appellants  had,  in  the 
open  assertion  of  a  right,  persistently  used  the  track  for  the 
purpose  of  shooting  or  watching  game,  I  do  not  think  they  could 
thereby  acquire  the  right  to  free  passage  for  every  man,  woman 
and  child  on  the  estate  of  Lude,  for  any  purpose  whatever.  I 
cannot  conceive  how  a  general  servitude  of  way  could  arise  in  a 
case  like  the  present,  where  it  is  clear  that  the  use  had  by  Lude 
shepherds  during  the  prescriptive  period  was  by  permission,  and 
not  as  of  right. 

As  for  the  track  in  dispute  the  evidence^  satisfies  me  that  it  is 
not  part  of  a  continuous  way,  made  by  or  for  human  use ;  but 
that  it  owes  its  formation  to  deer  and  sheep,  although  it  has 
been  occasionally  used  by  men  when  it  suited  their  convenience. 
The  only  witness  who  suggests  the  contrary  is  Mr.  Young,  who 
is  under  the  impression  that  deer  ^'rather  avoid  paths,"  but 
admits  that  he  ''  cannot  speak  about  deer."  There  are  no  fences 
of  any  kind  in  the  locality,  which  is  on  the  outskirts  of  the 
great  deer  forest  of  Athole,  and  it  appears  that,  at  certain  seasons 
the  deer  which  are  bred  in  the  forest  descend  below  the  pass  in 

8  2  U  2 
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H.  li.  (Sa)   search  of  food.    The  season  for  shooting  stags  commences  in  the 

1891        beginning  of  August,  and  ends  before  the  middle  of  October,  and 

M'Imbot     during  that  period  some  deer  are  to  be  found  in  the  vicinity  of 

DiT^  or     ^^  P'^*    ^^^  ^^®  chief  exodus  from  the  forest  is  during  the 

atholb.     ig^iQ  autumn  and  winter  months,  when  stags  are  out  of  season, 

Lordwataoiu   aud  ouly  the  hinds  are  fit  objects  for  a  sportsman's  rifle.    The 

respondent  has  a  few  sheep  upon  that  part  of  the  forest  upon 

which  the  sheep  from  Lude  ground  are  constantly  straying  and 

being  driven  back.     These  facts  su£Sciently  account  for  the 

numerous  short  tracks  at  the  west  end  of  the  pass  which  were 

erroneously  supposed  by  Mr.  Young  to  be  human  footpaths. 

The  evidence  of  the  appellants  with  reference  to  the  use  of  the 
track  for  sporting  purposes  connected  with  the  estate  of  Lude 
covers  the  whole  period  from  the  year  1821  until  1887,  when 
the  challenge  was  given  which  led  to  the  institution  of  the 
present  action.  But  from  1821  the  proprietor  of  Lude  asserted 
right  to  the  ownership  of  the  whole  of  the  upper  part  of  Ben 
Liath  down  to  the  centre  of  the  pass,  and  he  shot  over  that  part 
of  the  pass  which  he  claimed,  until  the  respondent's  right  to 
these  subjects  was  established  by  a  decree  of  the  Court  of  Session 
in  1841.  During  the  period  preceding  1841  Lude  sportsmen 
were  in  the  occasional  habit  of  using  the  pass  for  the  purpose  of 
getting  from  their  ground  on  the  east  side  of  Ben  Liath  to  their 
ground  on  the  west,  and  vice  versa;  but  whilst  the  evidence 
shews  that  on  some  of  these  occasions  they  shot  over  that  part  of 
the  pass  which  they  then  claimed,  there  is  neither  probability 
nor  proof  that  they  either  used,  or  claimed  the  right  to  use,  the 
track  now  in  dispute. 

The  case  of  the  appellants  must  therefore  depend  upon  their 
evidence  of  continuous  and  uninterrupted  possession  of  the  right 
which  they  now  claim  during  the  period  of  forty-six  years 
following  1841.  It  is  unnecessary  to  enter  into  the  details  of 
that  evidence.  It  comes  to  this,  that  at  certain  seasons  in  each 
year  the  proprietors  of  Lude  and  their  friends  or  game-tenants 
in  the  course  of  their  sport  on  the  upper  moors  of  Lude,  used  to 
go  to  their  ground  on  the  other  side  of  Cam  Liath,  which  they 
did  by  means  of  the  track ;  and  also  that  their  keepers  some- 
times used  the  track  in  going  their  rounds.    It  appears  to  ha?6 
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been  larely  used  by  sportsmen  in  pursuit  of  grouse ;  but  when  H.  L.  (Sc.) 
there  were  no  deer  on  the  west  face  of  Carn  Liath  stalkers  found  1891 
the  track  to  be  a  convenient  means  of  getting  to  the  east  £Etce 
instead  of  going  round  the  south  end  side  of  the  hill.  The  Lude 
ground  is  not,  in  the  strict  sense  of  the  term,  a  forest,  and  deer 
stalking  upon  it  was  chiefly  confined  to  the  hinds  which  descend 
from  the  higher  grounds  and  frequent  the  sides  of  Cam  Liath 
during  the  winter  months.  E^en  at  that  season  the  use  of  the 
track  was  not  regular,  but  occasional. 

I  do  not  find  it  necessary  to  consider,  for  the  purposes  of  this 
appeal,  the  point  discussed  by  some  of  the  learned  judges  of  the 
Inner  House,  touching  the  amount  of  tolerance  which  ought  to 
be  implied  on  the  part  of  a  proprietor  who  sees  a  party  of  sports- 
men taking  a  short  cut  across  his  land  in  order  to  reach  another 
part  of  their  ground.  That  must  depend  upon  the  circumstances 
of  each  case.  If  the  respondent  and  his  predecessor  had  been 
aware  of  the  use  made  of  the  track  by  the  Lude  sportsmen  at 
certain  seasons  in  each  of  forty-six  consecutive  years,  I  should 
have  had  great  difficulty  in  coming  to  the  conclusion  that  such 
user  was  merely  tolerated.  But  it  appears  to  me  that  the  facts 
of  this  case  absolutely  exclude  the  idea  of  tolerance.  The  only 
inference  which  I  can  draw  from  the  proof  is,  that,  had  the 
respondent  or  his  predecessor  known  of  that  use,  they  would 
immediately  have  done  their  best  to  put  a  stop  to  it. 

I  do  not  doubt  that,  in  order  to  found  a  prescriptive  right  of 
servitude  according  to  Scotch  law,  acts  of  possession  must  be 
overt,  in  this  sense,  that  they  must  in  themselves  be  of  such  a 
character,  or  be  done  in  such  circumstances,  as  to  indicate 
unequivocally  to  the  proprietor  of  the  servient  tenement  the 
fact  that  a  right  is  asserted  and  the  nature  of  the  right.  The 
proprietor  who  seeks  to  establish  the  right  cannot,  in  my  opinion, 
avail  himself  of  any  acts  of  possession  in  alieno  solo,  unless  he  is 
able  to  shew  that  they  either  were  known,  or  ought  to  have  been 
known,  to  its  owner,  or  to  the  persons  to  whom  he  entrusted  the 
charge  of  his  property. 

In  many,  indeed,  in  most  cases,  where  a  servitude  of  way  is 
claimed,  the  natural  and  necessary  inference  arising  from  its 
local  situation  is,  that  the  user  must  have  been  known  to  the 
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H.  L.  (So.)  owner  of  the  solum,  or  to  those  whose  duty  it  was  to  give  him 
1891  information.  But  that  is  an  inference  which  it  would  be  very 
unsafe  to  derive  from  the  mere  fact  of  the  occasional  user  of  an 
isolated  deer  track,  in  a  region  remote  from  public  observation, 
which  is  only  visited  at  rare  intervals  by  a  few  sportsmen, 
foresters,  or  shepherds. 

With  three  exceptions  upon  which  great  stress  was  laid  in  the 
argument  addressed  to  us  by  the  junior  counsel  for  the  appellants, 
not  one  of  the  numerous  witnesses  examined  for  them  was  able 
to  say  that  a  Lude  sportsman  or  a  Lude  keeper  was  ever,  in  the 
course  of  these  forty-six  years,  seen  upon  the  track,  either  by  the 
respondent's  servants,  by  the  shepherds  on  the  adjoining  lands, 
or  by  any  other  person.  The  exceptions  were  these.  Angns 
Cameron,  who  has  been  head-keeper  at  Lude  since  1871,  says, 
that  in  1872  or  1873,  when  he  was  "going  through  the  pass  with 
Mr.  James  M'Inroy,  a  son  of  the  late  proprietor,  they  met  one 
of  the  Duke's  foresters  who  did  not  find  fault  with  them.  He 
does  not  say  at  what  season,  or  that  they  were  either  grouse 
shooting  or  deer  stalking ;  so  that  taken  by  itself,  the  incident 
is  immaterial.  The  witness  Gordon,  who  was  examined  on 
interrogatories  in  Canada,  says  that  he  never  met  the  Duke's 
foresters  in  the  pass  itself,  that  they  were  in  the  neighbourhood 
when  he  went  through  it  with  his  father,  then  head  keeper  at 
Lude.  Sut  it  is  obvious  that  his  statement  refers  to  the  period 
antecedent  to  1841,  because  he  states  his  understanding  to  have 
been  'Uhat  the  property  on  both  sides  of  it  (Le.  the  i>ass), 
belonged  to  Mr.  M'Inroy."  The  third  exception  is  the  witness 
William  Carrick,  who  was  an  under-keeper  at  Lude  for  three 
years,  between  1868  and  1871.  He  certainly  does  state  in  his 
examination-in-chief,  that  when  going  through  the  pass  he  met 
the  respondent's  foresters  on  several  occasions.  But  on  cross- 
examination  he  explains  that  ''  the  only  time  that  I  met  any  of 
the  keepers  right  in  the  pass,  was  when  I  was  with  them  shooting 
foxes." 

The  appellants'  own  evidence  points  strongly  to  the  inference 
that  their  use  of  the  track  was  made  in  such  circumstances  that 
it  was  not  likely  to  come,  and  in  point  of  fact  never  came,  to  the 
knowledge  of  the  respondent  or    his  predecessors.     But  the 
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matter  does  not  rest  there.  A  large  and  concurrent  amount  of  H.  L.  (Sa) 
testimony  has  been  adduced  by  the  respondent,  which  shews  I89i 
that  the  appellants'  user  was  unseen  by,  and  unknown  to,  the 
proprietors  of  the  Athole  forest  and  their  shepherds  and  foresters; 
and  that  testimony  is  not  confined  to  servants  upon  the  Athole 
estate.  Amongst  others,  David  Guild,  who  was  the  appellants' 
tenant  in  lyionzie  from  1867,  that  is,  for  twenty  years  before  this 
dispute  arose,  never  heard  of  his  landlord,  or  anybody  else,  using 
the  Cromalton  Pass  in  order  to  get  from  his  farm  to  the  east 
side  of  Cam  Liath. 

There  are  two  incidents  established  by  the  proof  which  appear 
to  me  to  have  a  significant  bearing  upon  this  part  of  the  case. 

The  first  of  these  occurred  between  1852  and  1857,  and  is 
spoken  to  by  John  Stewart,  at  that  time  a  forester  in  the  employ* 
ment  of  the  late  Duke  of  Athole.  The  Duke  was  in  the  pass 
with  his  retainers,  when  he  saw  the  late  Mr.  M'Inroy  and  his 
keeper,  who  were  also  going  through  the  pass  westwards,  having 
entered  it  from  the  east.  The  Duke,  in  the  hearing  of  the 
witness,  who  was  close  beside  him,  gave  orders  to  his  head 
keeper  to  go  and  turn  back  the  intruders.  The  order  was 
obeyed,  and  the  witness  saw  Mr.  M'Inroy  and  his  keeper  return 
in  the  direction  from  which  they  came.  I  see  no  reason  to 
question  the  accuracy  of  the  statement.  The  Lord  Ordinary, 
before  whom  the  witness  was  examined,  suggests  no  doubt  as  to 
his  credibility,  although  he  makes  light  of  the  circumstance, 
mainly  because  Mr.  M'Inroy  continued  notwithstanding  to  assert 
and  use  his  right.  I  should  agree  with  the  Lord  Ordinary's 
estimate,  if  I  were,  as  he  appears  to  have  been,  satisfied  that  the 
previous  and  subsequent  user  were  open  to  observation,  and 
known  to  the  person  who  challenged  it  on  that  occasion.  Per> 
sistent  use  in  the  face  of  challenge  is  a  clear  assertion  of  right; 
but  I  can  find  no  grounds  for  supposing  that  Mr.  M'Inroy,  either 
previously  or  subsequently,  used  the  track  or  the  pass  in  such  a 
way  as  to  indicate  that  he  was  asserting  a  right.  If  that  be  so, 
and  in  my  opinion  it  was  so,  the  conduct  of  Mr.  M'Inroy  was 
well  calculated  to  assure  His  Grace  of  Athole  that  he  was  making 
no  pretension  to  a  right  of  way  through  the  Cromalton  Pass. 

The  next  occasion  waa  in  September,  1882,  at  a  time  when  the 
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H.  L.  (So.)  mansion'  and  shootings  of  Lude  were  let  to  Sir  -A.  B.  Walker. 

1891        The  present  respondent  was  shooting  in  the  pass,  when  he 

M'Inbot     observed  traces  of  a  party  having  passed  along  the  track  with  a 

P^  ^^     horse.     He  immediately  wrote  to  Cameron,  the  appellant's  head 

Atholb.     keeper,  stating  his  belief  that  the  party  must  have  come  from 

uid  Watson.  Ludo,  and  intimating  that  the  keepers  and  others  from  Lude 
must  understand  that  they  were  trespassing  when  they  went  up 
the  Cromalton.  His  Grace  treated  the  trespass  as  one  arising 
from  the  inadvertence  of  the  keepers,  and  informed  Cameron 
that  if  it  were  repeated  he  would  be  obliged  to  complain  to 
Mr.  M'Inroy,  who  is  the  leading  appellant. 

Cameron  forwarded  the  respondent's  communication  to  the 
appellant,  under  cover  of  a  letter,  asking  for  directions  in  which 
he  says  with  respect  to  the  track,  '^  I  was  told  some  time  ago  that 
it  was  an  old  drove  road ;  if  such  is  the  case  the  Duke  cannot 
prevent  us  taking  it."  Mr.  M'Inroy's  reply  has  not  been  pre- 
served, but  the  tenour  of  it  may  be  implied  from  Cameron's 
answer,  which  is  in  these  terms:  ^'I  am  glad  we  have  done 
nothing  wrong.  I  am  perfectly  sure  the  late  Mr.  M'Inroy  would 
never  have  allowed  me  to  cross  the  Cromalton  unless  he  had 
proper  right  to  it.  We  have  not  crossed  it  since,  but  will  do  so 
some  day  this  week."  Whatever  may  have  been  the  instructions 
given  by  Mr.  M'Inroy  to  his  keeper,  it  is  certain  that  he  neither 
answered  the  respondent's  letter  himself,  nor  directed  his  keeper 
to  do  so,  and  that  no  answer  was  sent. 

I  cannot  understand  why  no  answer  was  sent  to  the  respondent's 
communication ;  and  the  appellant's  counsel  made  no  attempt  to 
explain  it.  Going  through  the  pass  next  week  was  no  answer, 
unless  there  was  some  one  there  to  see  on  the  respondent's 
behalf.  The  terms  of  the  communication  implied  that  the 
writer  was  unaware  of  there  having  been  any  previous  use  of  the 
pass ;  and  unless  he  came  to  know  of  its  being  used  subsequently 
by  the  Lude  people,  the  silence  of  Cameron  and  his  master  would 
naturally  be  construed  as  an  admission  of  trespass.  I  entertain 
no  doubt  that  it  was  so  construed ;  and  that  the  respondent  was 
unaware  of  the  continuance  of  the  use  for  five  years  afterwards. 

In  these  circumstances  I  have  had  no  difficulty  in  coming  to 
the  conclusion  that  there  has  not  been  an  open  and  unequivocal 


Digitized  by  VjOOQIC 


A,  a 


AND  PMVY  COUNCIL. 


637 


asseitioii  of  the  right  which  the  appellants  claim,  such  as  the  law  H.  L.  (Sa) 
requires  in  order  to  the  constitution  of  a  seryitude  of  way ;  and  I        1891 

therefore  move  that  the  interlocutor  of  the  Inner  House  be  m'Inbot 
affirmed)  and  the  appeal  dismissed  with  costs. 


LoBD  Bbamwell  : — 

My  Lords,  I  agree  entirely  with  the  opinion  of  my  noble 
friend,  Lord  Watson.  But,  as  I  believe  this  to  be  an  honest 
case,  I  wish  to  shew  the  appellants  that  I  have  not  come  to  a 
conclusion  they  probably  will  think  wrong  without  forming  an 
opinion  of  my  own  on  it. 

That  there  would  be  a  path  or  track  in  the  pass  or  depression 
between  the  two  mountains  called  Cromalton  Pass,  is  certain. 
Whoever  and  whatever  had  to  go  from  the  east  of  those  moun- 
tains to  the  west,  or  the  west  to  the  east,  man,  deer,  or  sheep, 
would  naturally  take  that  route  which  would  be  the  easiest. 
Accordingly  we  find  the  marked  track,  the  use  of  which  has 
been  discussed,  and  we  find  it  has  been  used  in  a  variety  of 
ways. 

The  appellants  have  claimed  a  right  of  public  way,  a  right  for 
sheep  from  the  part  of  Lude  on  one  side  of  the  pass  to  the  other, 
and  a  right  to  pass  to  and  fro  for  sporting  purposes.  All  these 
claims  are  given  up,  except  the  claim  of  a  right  for  sporting 
purposes.  Of  course,  there  having  been  cla,ims  that  could  not 
be  maintained  would  not  preclude  the  appellants  from  the 
right  to  one  which  they  could  maintain.  But  I  cannot  help 
thinking  that  it  furnishes  an  argument  against  them  that  there 
should  have  been  uses  of  the  way  which  were  trespasses  or 
permissive. 

According  to  English  law,  the  owner  of  strayed  sheep,  though 
liable  for  their  trespass,  would  have  a  right  to  get  them  back,  at 
all  events  after  request  to  the  owner  of  the  land  where  they  were, 
to  restore  them.  The  user  in  support  of  the  right  now  alone 
claimed  must  be  examined. 

Now,  there  is  no  doubt  evidence  of  a  user  of  this  path  by  the 
occupiers  of  Lude  for  the  purpose  of  getting  from  one  side  of  the 
pass  to  the  other  for  sporting  purposes  on  the  Lude  property ; 
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H.  L.  (Sc.)  and  if  that  user  had  been  frequent  enough  to  the  knowledge  of 
1891  the  respondent  and  his  predecessors,  and  persisted  in  after  objec- 
M'Inbot  ^^0^  by  them,  the  right  might  have  been  established.  Bat  ia  my 
Ddkb  of  ^Pi^o^  *^®  ^8®^^  proved  is  insufficient.  In  the  first  place,  up  to 
Atholr  1841,  the  Lude  proprietors  claimed  a  right  to  the  property  in 
Lord.Bnunweii.  Cam  Liath,  and  could  go  over  it,  or  the  lower  part  of  it,  from 
one  side  to  the  other  without  using  the  patn.  It  is  true  they  did 
not  claim  the  soil  of  the  path  or  track,  and  it  may  have  been 
easier  to  go  along  it  than  over  a  place  where  there  was  no  track. 
But  it  certainly  is  unlikely  that  they  had  a  right  of  way  over  the 
Duke's  ground  close  alongside  what  they  thought  their  own  pro- 
perty. Admiral  M'Inroy  speaks  doubtfully  as  to  what  route  he 
took.  There  is,  then,  the  user  since  1841,  which  I  repeat,  if 
sufficient,  and  shewn  to  be  known  to  the  respondent  and  his  pre- 
decessors, might  establish  the  right.  But  there  are  only  two 
cases  where  that  knowledge  is  shown — ^that  in  1857,  when  the 
then  Duke  turned  back  the  then  Mr.  M'Inroy,  who  submitted, 
and  thereby  recognised  that  he  had  no  right  to  be  on  the  track ; 
the  other  is  the  Duke's  letter  to  the  keeper  in  1882,  communi- 
cated to  the  appellants,  and  the  statements  in  it  not  contested. 
I  think  these  two  matters  decisive.  As  to  the  Athole  foresters 
not  informing  the  Duke  and  not  objecting  to  the  use  of  the  path, 
there  are  not  many  occasions  on  which  they  are  shewn  to  have 
been  aware  of  its  use.  I  think  it  quite  possible  that  they  may 
not  have  known  the  rights  of  the  case,  and  if  they  did,  may  not 
have  wished  to  be  tale-bearers  against  persons  with  whom  they 
had  probably  some  friendship  or  acquaintanceship,  and  who, 
perhaps,  were  trespassing  when  it  was  not  an  objectionable  time 
of  year.  Lastly,  there  is  this,  that  the  place  in  question  was 
remote,  little  used,  and  difficult  to  protect.  Believing  though  I 
do  in  the  good  faith  of  the  appellants  and  their  witnesses,  I  am 
satisfied  they  have  not  made  out  their  case. 


Eabl  of  Selborne: — 

My  Lords,  I  had  partly  prepared  my  opinion  in  this  case  when 
I  saw  in  print  that  which  has  just  been  delivered  by  my  noUe 
and  learned  friend,  Lord  Watson.    I  found  the  view  which  he 
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had  taken  to  agree  so  entirely  with  that  which  I  had  myself  H,L.(Sa) 

formed,  and  the  manner  in  which  the  reasons  for  that  view  were  1891 

stated  so  satisfactorily  to  my  mind,  that  I  thought  I  should  be  m'Ineot 

unnecessarily  occupying  the  time  of  your  Lordships  if  I  did  d^^^^op 

more  than  express  my  entire  agreement.  Athole. 

Interlocutor  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lordi  Jovmals  2nd  July  1891. 

Agents  for  appellants :  FaithfuU  &  Owen  for  Davidson  &  Syme, 
WM.,  Edinburgh. 

Agents  for  respondent :  OraJiames,  Currey  <&  Spens  for  Tods, 
Murray  &  Jamieson,  W.S.,  Edinburgh. 


[HOUSE  OF  LORDS,] 
EALPH  DALYELL  WELCH  (Executob) 

AND 

MKS.  HAMILTON  DUNBAR  TENNENT 


Appellant  ;     h.  l.  (Sc.) 

1891 

Bespondent.      '^"^y  28 


Hwiband  and  Wife — Scotch  DomicU — Scde  of  English  Heritage  helonging  to 
Wife — Surrogaium — Donation  inter  virum  et  uxorem—Z  &  4  Will,  4,  c.  74, 
M.*  77,  78,  80,  84. 

The  wife  of  a  domiciled  Scotsman,  witli  her  husband*s  concurrence,  sold 
estates  situate  in  England,  which  belonged  to  her  at  the  time  of  her 
marriage.  She  acknowledged  the  conveyance  in  the  manner  prescribed  by 
the  Fines  and  Recoveries  Act  (3  &  4  Will.  4,  c.  74),  declaring  at  the  same 
time  that  she  intended  to  give  up  her  interest  in  the  estates  without 
having  any  provision  made  for  her  in  lieu  thereof.  Her  husband  received 
the  price.  There  was  no  marriage  contract.  The  husband  and  wife  after- 
wards separated  by  mutual  consent.  Subsequently  the  wife  executed  a 
deed  of  revocation  of  all  donations  and  provisions  made  by  her  in  her 
husband's  favour.  She  then  brought  an  action  for  a  declaration  that  the 
price  of  the  estates  in  his  hands  was  either  a  surrogatum  for  her  heritage, 
and  not  subject  to  the  jus  mariti,  or  was  a  donation  to  him  which  she  had 
validly  revoked : — 

Held,  reversing  the  decision  of  the  Court  of  Session  (16  Court  Sess. 
Cas.  4th  Series  (Eettie)  876),  that  having  regard  to  the  English  law  of 
real  property,  the  price  was  not  a  surrogatum  for  heritage  belonging  solely 
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H.  L.  (Sa)  to  the  wife,  for  both  spouses  possessed  undetermined  interests  in  it,  and 

1891  ^^'  assent  to  his  receiving  the  entire  price  could  not  be  r^arded  as  a 

donation  inter  virum  et  uzorem. 

Appeal  from  the  First  Division  of  the  Court  of  Session,  Scot- 
land, adhering  to  the  judgment  of  the  Lord  Ordinary  (the  late 
Lord  Eraser)  (1). 

The  action  was  originally  raised  in  Scotland  by  Mrs.  Hamilton 
Dunbar  Tennent,  the  respondent,  against  her  late  husband,  a 
domiciled  Scotohman,and  continued  against  Ralph  Dalyell  Welch, 
the  appellant,  her  husband's  executor  and  general  disponee. 

Prior  to  the  respondent's  marriage,  in  1877,  at  which  there 
was  no  marriage  contract,  she  was  seized  in  fee  simple  of  Overton, 
in  Shropshire,  After  her  marriage,  Overton  was  conveyed  by  the 
husband  and  wife  to  Lord  Boyne's  trustees  for  a  total  of  about 
£23,500 ;  and  the  object  of  the  action  was  to  have  it  declared 
that  £18,000,  paid  to  the  husband,  and  £5500,  retained  on  trust 
by  the  purchasers  to  keep  down  an  annuity  (still  in  existence) 
charged  upon  the  estate,  were  held  as  surrogata  for  her  heritable 
estate,  free  from  the  jus  mariti  of  her  husband :  or  were  donations 
to  him,  which  she  had  according  to  Scotch  law  validly  recalled. 
She  also  claimed  repayment  of  £950  paid  to  her  husband  as  the 
price  of  her  leaseholds  situated  in  England,  but  this  part  of  the 
claim  had  been  abandoned. 

The  question,  what  were  the  rights  of  the  parties  in  the  above 
sums  according  to  the  law  of  England,  was  sent  up  from  Scotland 
under  the  Law  Ascertainment  Act  (22  &  23  Vict  c.  63)  to  the 
Chancery  Division. 

The  case  was  heard  by  Kay,  J.,  who  held :  first,  that  there  had 
not  been  a  completed  sale  before  the  marriage,  a  point  then,  but 
not  now,  insisted  on  by  the  appellant ;  secondly,  that,  according 
to  English  law,  the  husband  had  become  absolutely  entitled  to 
the  two  sums  of  £18,000  and  £5500. 

The  facts  and  conveyance  are  set  out  in  the  report  of  that 
judgment  (2),  and  for  the  purposes  of  this  report  sufficiently 
appear  in  Lord  Herschell's  opinion.  To  the  report  in  the 
Chancery  Division  it  need  only  be  added  that  in  the  conveyance, 
the  husband  covenanted  to  indemnify  the  purchasers  from  any 

(1)  16  Court  Seas.  Cas.  4th  Series  (Bettie),  876.  (2)  37  Gh.  D.  622. 
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loss  that  might  be  incurred  by  reason  of  the  £5500  not  pro-*   H.  L.  (So.) 
ducing  the  fall  annuity  charged  upon  the  estate.  1891 

On  the  20th  of  October,  1888,  the  Lord  Ordinary,  haying  the      wbloh 
decision  of  Eay,  J.,  before  him,  found  that  the  domicil  of  the    xeztoent. 

husband  and  respondent  was  Scotch,  and  that  being  so  their        

rights  as  to  the  price  of  Overton  must  be  determined  by  the  law 
of  Scotland.  The  appellant  haying  declined  to  proye  that  the 
£18,000  had  been  spent  on  the  matrimonial  establishment,  his 
Lordship  by  Interlocutor,  dated  the  10th  of  Noyember,  1888, 
pronounced  judgment  against  the  appellant  for  the  sum  of 
£18,000,  and  decided  that  the  £5500  was  the  property  of  the 
respondent  when  the  annuity  ceased  to  be  payable. 

His  Lordship  said :  *^  Eay,  J.,  has  held  that  the  Oyerton,  estate 
was  conyerted  into  personalty.  Then  comes  the  question  what 
law  shall  determine  the  rights  to  such  personal  estate?  The 
late  Charles  Welch  Tennent  and  the  pursuer  of  this  action  were 
domiciled  in  Scotland,  and  the  contention  on  the  part  of  the 
pursuer  is,  that  her  rights  must  be  determined  according  to 
Scotch  law.  If  the  English  property  had  remained  unconyerted, 
then  the  interests  of  the  husband  and  wife  in  it  would  haye  been 
determined  by  the  law  of  the  situs ;  but  as  soon  as  it  is  changed 
into  personalty,  the  law  of  the  domicil  steps  in  and  declares  the 
rights  of  the  spouses  in  it.  Eay,  J.,  in  his  opinion  assumes 
this  doctrine  as  correct.  'Supposing  the  parties  to  haye  been 
domiciled  in  England,  it  would  follow  from  the  mere  fact  of 
such  conyersion  that  the  husband,  by  his  marital  rights,  would 
become  entitled  at  once  to  whatever  interest  the  wife  might 
haye  in  such  personal  property.'  But  if  the  domicil  of  the 
husband  and  wife  were  not  English  but  Scottish,  then  the 
opinion  of  the  learned  judge  evidently  is  that  resort  must  be 
had  to  the  Scotch  law  to  ascertain  the  rights  of  the  parties. 
There  can  be  no  doubt  that  the  operation  of  the  jus  mariti  is 
regulated  by  the  law  of  the  domicil.'* 

On  the  21st  of  June,  1889,  the  First  Division,  adhering  to  the 
Lord  Ordinary's  interlocutor,  with  a  slight  variation,  held,  that 
the  question  whether  the  price  of  the  estate,  on  its  sale  after 
marriage,  belonged  to  the  husband  or  wife,  was  to  be  determined 
by  the  law  of  Scotland,  it  being  the  law  of  the  domicil,  and  as 
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H.  L.  (Sc.)  by  that  law,  where  a  wife  sells  her  heritable  estate,  the  price 
1891  received  is  regarded  as  a  snrrogatam  of  the  heritable  estate,  and 
-vv^H  d<^^3  ^^^  ^^11  within  the  jus  mariti  of  the  husband,  but  remains 
the  property  of  the  wife,  therefore  the  price  of  Overton  remained 
the  property  of  the  respondent ;  and  farther,  that  though  she 
had  given  it  to  her  husband  daring  the  marriage,  the  gift  was 
recoverable  by  her  at  any  time,  and  had  been  revoked  (1). 

On  appeal, 

June  19,  22,  Bighy,  Q.C.,  and  C.  B.  WLaren,  for  the 
appellant : — 

The.  Scotch  law,  the  law  of  the  domicil,  has  no  application 
to  these  funds.  The  Court  of  Session  gave  judgment  upon  a 
misapprehension  of  the  ruling  of  Eay,  J.  The  foundation  of 
the  objection  to  the  husband's  right  in  Scotch  law  is  the  pre- 
sumption that  the  wife  intends  to  reinvest  the  price  in  land, 
and  therefore  it  is  said  to  be  a  surrogatum  in  place  of  real  estate, 
and  is  accordingly  presumed  not  to  lose  its  heritable  quality. 
But  though  the  domicil  is  Scotch,  the  right  between  the  parties 
in  relation  to  real  estate  and  its  price  must  be  determined  by 
the  law  of  the  situs,  and  that  law,  the  English  law,  gives  these 
funds  to  the  husband  absolutely.  Before  the  respondent  can 
call  to  her  aid  the  law  of  her  domicil,  she  must  shew  that  the 
price  of  Overton  was  her  separate  estate,  but  this  it  never  wss. 
The  fund  is  not  the  wife's,  but  the  proceeds  of  the  sale  in  England 
of  heritable  property  in  England  in  which  husband  and  wife  had 
each  an  interest.  The  husband  does  not  claim  through  the  wife, 
but  in  his  own  right  according  to  the  common  law  of  England, 
One  of  the  incidents  of  the  wife's  estate,  situated  in  England  is, 
that  if  she  sells  it  as  this  was  sold,  the  price  ipso  facto  belongs 
to  the  husband,  not  because  it  falls  under  the  jus  mariti,  but 
rather  because  it  never  became  the  property  of  the  wife,  but 
belonged  to  the  husband  as  a  purchaser  for  valuable  considera- 
tion, his  wife  being  by  the  English  law  of  real  property  pre- 
cluded from  setting  up  any  claim  thereto.  The  English  rule 
is  that  if  the  wife  declines  a  provision  under  3  &  4  Wm.  4, 

(1)  16  Court  Sese.  Gas.  4th  Series  (Kettle),  876. 
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c  74y  her  interest  vanishes  with  the  estate.    Nor  could  she  file  a    H.  L.  (So.) 
bill  for  her  equity  to  a  settlement  out  of  the  price  (1),  which       1891 
is  enough  to  shew  that  she  had  no  interest  remaining  in  the      wblch 

P"^-                                                                                                                        TenScnt. 
Then  as  to  donation.    It  cannot  be  denied  that  the  husband       

had  an  estate  in  the  property  of  Overton,  and  he  was  one  of  the 

vendors,  therefore  his  receiving  the  whole  price  cannot  be  said 

to  be  a  donation.   The  truth  is  that  the  price  received  represents 

as  much  the  husband's  property  as  the  wife's ;  for  there  could  be 

no  sale  without  the  husband's  concurrence,  and  if  he  gave  his 

consent  on  the  terms  of  the  whole  price  being  his,  that  was  the 

bargain,  and  her  assent  to  the  sale  without  a  provision  being 

made  for  her  cannot  be  regarded  as  a  donation.    Further,  the 

husband  in  this  conveyance  not  only  conveyed  his  rights,  but 

entered  into  covenants  binding  him  to  indemnify  the  purchasers 

in  certain  circumstances.      [They  cited  Fraser's  Husband  and 

Wife,  p.  961— Powers  of  Donee.] 

The  Lord  Advocate  (J.  P.  B.  Bdbertsan,  Q.C.),  and  B.  U. 
Strachan  (of  the  Scotch  Bar),  (with  them,  Beaufoi  Moore\  for  the 
respondent : — 

The  respondent  under  the  law  of  her  domicil  has  a  right  to 
these  two  sums,  which  she  can  identify  as  proceeds  of  her 
heritable  estate.  She  had  a  certain  heritable  right  in  England, 
which  she  sold,  and  the  money  came  into  the  hands  of  her 
husband.  Scotch  law,  being  the  law  of  the  domicil,  determines 
the  right  to  that  money.  Under  that  law  the  proceeds  of  the 
wife's  heritable  property  do  not  come  under  the  jus  mariti.  The 
Fines  and  Eecoveries  Act  (3  &  4  Wm.  4,  c.  74)  is  directed  to 
giving  a  valid  title  to  land  [belonging  to  a  married  woman  with 
rules  to  test  her  consent,  but  there  is  nothing  in  it  as  to  what 
is  to  be  done  with  the  money  when  paid  over,  or  to  preclude  the 
right  to  it  being  determined  by  the  law  of  the  domicil.  It  is 
said  the  wife  in  English  law  cannot  sell  without  her  husband's 
consent,  but  in  the  case  of  Scotch  heritable  estate  the  wife  cannot 
move  without  her  husband's  sanction,  and  there,  also,  it  might 

(1)  See  May  v.  Boper  (1831),  4  Sim.  360 ;  Forbes  v.  Adams  (1839), 
9  Sim.  462. 
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H.  L.  (So.)  be  argued  that  the  law  of  Bunogatnm  could  not  apply,  but  all 

1891        this  has  been  taken  into  account  in  the  law  of  Scotland,  and  in 

Welch      every  case  where  the  wife's  estate  has  been  sold,  the  proceeds  have 

Tknnent.     ^^^^  ^^^^  ^  ^  ^^^  property.    As  long  as  the  estate  is  heritage, 

the  law  of  the  place  goyems,  but  as  soon  as  the  estate  is  conyerted 

into  personalty  it  is  divested  of  any  special  incidents  attached 
to  it  by  the  law  of  the  country  where  it  is  situated  and  in  which 
the  sale  took  place,  and  the  law  of  the  domicil  decides  the  rights 
of  the  spouses :  H<dVs  Trustees  v.  Roll  (1).  Secondly,  the  amount 
in  dispute  being  the  proceeds  of  the  wife's  estate,  which  by  the 
law  of  Scotland  belonged  to  her,  the  gift  of  it  to  her  husband 
was  a  donation  she  could  recall,  and  has  recalled. 

^igby^  Q.C.,  in  reply. 

Judgment  after  consideration. 

July  28.    LoBD  Hbeschell  : — 

My  lords,  this  is  an  appeal  from  interlocutors  pronounced  in 
an  action  raised  by  the  respondent  against  her  late  husband, 
who  was  the  original  defender  in  the  action,  and  is  now  repre- 
sented by  the  appellant  as  his  executor  and  general  disponee. 
The  action  was  brought  to  obtain  a  declaration  that  the  defender 
was  in  possession  of  and  held  a  sum  of  £18,000,  and  a  sum  of 
£950  as  surrogata  for  the  heritable  estate  of  the  pursuer,  free 
from  the  jus  mariti  of  the  defender,  or  otherwise  that  these  sums 
constituted  a  donation  from  the  pursuer  to  the  defender,  which 
had  been  validly  recalled  by  the  pursuer.  A  similar  declaration 
was  claimed  as  regards  a  sum  of  £5,500,  subject  to  the  burden  of 
the  life-rent  annuity  which  it  was  invested  to  meet. 

The  parties  were  married  in  the  year  1877  without  any  marriage 
contract,  and  the  domicil  of  the  husband  being  Scotch,  it  was 
not  disputed  that  this  was  the  matrimonial  domicil,  and  that 
all  questions  as  to  the  right  to  moveables  accruing  to  either  of 
the  spouses  fall  to  be  determined  according  to  the  law  of 
Scotland.  The  respondent  was,  at  the  time  of  her  marriage,  the 
owner  of  a  freehold  estate  in  England  called  Overton.    She  was 

(1)  16  Court  Sees.  Gas.  2nd  Series  (Dunlop),  1057. 
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also  possessed  of  a  leasehold  house  situate  there.    These  freehold   H.  L.  (So.) 
and  leasehold  properties  were  both  sold  shortly  after  the  marriage.        I89i 
The  £950  as  to  which  the  declaration  I  have  mentioned  was      weloh 
claimed,  was  the  purchase-money  of  the  leasehold  house,  and  as    ^ini^nt 
the  claim  in  respect  of  it  was  abandoned,  it  need  not  be  further 
referred  to.    The  £18,000  was  part  of  the  price  of  the  freehold 
estate,  which  was  received  by  the  husband  on  the  execution  of 
the  conyeyance  in  July,  1877.    The  balance  of  the  purchase- 
money,  £5500,  was  inyested  as  security  for  the  payment  of  an 
annuity  of  £200  a  year  which  was  charged  on  the  estate.    It  is 
not  questioned  that  the  £18,000  was  receiyed  by  the  husband 
with  the  full  assent  of  his  wife,  but  the  circumstances  under 
which  it  was  received,  and  the  precise  nature  of  the  transaction 
will  be  hereafter  considered.     Mrs.  Tennent  on  the  28th  of 
December,  1882,  revoked  all  donations  in  favour  of  her  husband, 
and  this  action  was  afterwards  commenced. 

There  can  be  no  doubt^  as  I  have  said,  that  the  rights  of  the 
spouses  as  regards  moveable  property  must,  in  the  circumstances 
of  this  case  be  regulated  by  the  law  of  Scotland,  but  it  is  equally 
clear  that  their  rights  in  relation  to  heritable  estate  are  governed 
by  the  law  of  the  place  where  it  was  situate. 

This  is  not  denied  by  the  respondent,  but  it  is  said  that  as 
soon  as  the  heritable  estate  in  England  became  by  sale  converted 
into  moveables,  the  Scotch  law  became  applicable.  The  case  of 
the  pursuer  was  put  in  this  way.  It  was  admitted  that  all  move- 
ables accruing  to  the  wife  during  coverture  become,  according  to 
the  law  of  Scotland,  the  husband's  by  virtue  of  the  jus  mariti, 
but  it  was  said  that  there  is  an  exception  to  this  in  the  case  of 
the  proceeds  of  the  heritable  estate  of  the  wife,  that  they  do  not 
pass  to  the  husband  but  remain  the  property  of  the  wife,  and 
that  if  she  permit  her  husband  to  receive  and  spend  them,  this 
is  in  the  nature  of  a  donation  which  may  be  at  any  time  recalled 
by  her.  It  follows,  it  was  argued,  that  as  soon  as  the  estate  in 
England  was  sold,  the  proceeds,  though  they  would,  according  to 
the  law  of  England,  be  the  husband's,  became  subject  to  the 
law  of  Scotland,  and  so  did  not  pass  to  him. 

It  is,  I  think,  established  that  moveables  which  represent  the 
heritable  estate  of  the  wife  are  not .  by  the  law  of  Scotland 
■  Vol.  I.  1891.  3         ,  2  X 
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H.  L.  (Sc.)   subject  to  the  jus  mariti,  and  T^here  the  matrimonial  rights  are 

1891        governed   by  that  law  I  think  this  would  be  the  case  even 

Welch      though  the  heritable  estate  of  the  wife  were  situate  out  of 

TBKNE2IT.  S<^t^^i^<l-  But  it  is  manifest  that  the  lex  loci  rei  sitae  mast 
determine  whether  the  estate  be  heritable  estate  of  the  wife's 
during  coverture,  and  what  is  the  nature  and  extent  of  her  right 
in  respect  thereof.  It  becomes  necessary,  therefore,  to  inquire 
what  was  the  effect  of  the  marriage  according  to  the  law  of 
England  upon  the  heritable  estate  of  which  the  wife  was  then 
possessed.  The  husband  became  immediately  possessed  of  an 
estate  therein  during  their  joint  lives,  and,  if  there  was  issue  of 
the  marriage,  for  the  term  of  his  own  life  though  he  survived 
his  wife.  The  wife  could  not,  during  her  husband's  lifetime, 
convey  her  interest  in  the  property  to  any  other  person  except 
with  the  concurrence  of  the  husband,  and  by  a  deed  acknow*- 
ledged  in  the  manner  prescribed  by  the  3  &  4  Will.  4,  c  74, 
she  could  not  during  coverture  dispose  of  it  by  will,  and  if  she 
predeceased  her  husband,  and  there  were  issue  of  the  marriage, 
the  estate  would,  on  the  death  of  the  husband,  descend  to  such 
issue.  It  is  therefore,  in  my  opinion,  not  accurate  to-  treat  the 
purchase-money  of  the  Overton  estate  as  the  proceeds  of  a 
heritable  estate  belonging  to  the  wife,  and  as  surrogatum  for 
that  estate.  It  was  an  estate  in  which  both  spouses  possessed 
undetermined  interests,  the  extent  of  their  respective  interests 
nlepending  on  whether  there  was  issue  of  the  marriage,  and  which 
-of  them  survived  the  other.  It  was  heritable  estate  of  the 
husband  as  well  as  of  the  wife,  and  could  not  be  disposed  of  to  a 
purchaser  without  the  concurrence  of  both  of  them.  The  purchase- 
money  of  the  estate  in  which  they  were  thus  interested  cannot, 
in  my  opinion,  truly  be  regarded  as  the  price  of  heritable  estate 
of  the  wife's,  which,  according  to  the  law  of  England,  becomes 
the  husband's  only  by  the  jus  mariti,  and  which,  if  the  law  of 
Scotland  be  applicable,  must  be  regarded,  if  the  wife  permits 
her  husband  to  retain  it,  as  a  donation  by  her  to  him. 

The  right  of  the  husband  to  the  proceeds  does  not  flow  only 
from  the  jus  mariti ;  it  cannot  be  dissociated  from  the  real 
property  law  of  this  country,  which  gave  the  husband  the  estate 
and  interest  which  I  have  described  in  the  heritable  property 
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possessed  by  his  wife  at  the  time  of  the  marriage.  The  price  H.  L.  (Sc.) 
received  from  the  purchaser  represents  as  much  the  husband's  issi 
estate  and  interest  as  the  wife's.  The  wife,  it  is  true,  was  by  the  welch 
sale  deprived  of  the  interest  which  she  had  in  the  heritable  pro- 
perty; but  I  do  not  think  that  her  assent  to  the  entire  price 
being  received  by  her  husband  without  that  provision  being 
made  for  her  which  she  could  have  insisted  on  as  the  price  of 
her  concurrence  in  the  conveyance  can  be  regarded  as  a  donation. 
There  could  have  been  no  sale  without  the  concurrence  of  the 
husband,  and  if  he  gives  that  concurrence  on  the  terms  that  the 
whole  purchase-money  of  the  estate  in  which  they  both  have  an 
interest  shall  be  received  by  him,  I  do  not  think  that  this  can  be 
regarded  as  a  donation  of  all  the  purchase-money,  or  even  of  so 
much  of  it  as  might  be  found  on  an  actuarial  calculation  to 
represent  her  interest,  especially  where,  as  in  the  present  instance, 
the  husband  has,  in  order  to  complete  the  sale,  entered  by  the 
deed  of  conveyance  into  an  onerous  covenant  by  reason  of  the 
charge  which  existed  on  the  property. 

But  it  is  perhaps  hardly  necessary  to  determine  whether  the 
purchase-money  could  be  regarded  as  a  donation  by  the  wife  to 
the  husband  to  the  extent  to  which  it  represented  her  interest  as 
ascertained  on  an  actuarial  calculation,  inasmuch  as  the  claim  in 
this  action  is  not  to  have  it  ascertained  how  much  of  the  purchase- 
money  received  in  1877  represented  the  intei^t  of  the  wife  in 
the  heritable  subject  and  to  treat  so  much  of  the  purchase-money 
as  should  be  found  to  represent  that  interest  as  a  donation  inter 
virum  et  uxorem,  but  to  treat  the  entire  price  of  the  estate  as 
surrogatum  for  the  heritable  estate  of  the  pursuer.  For  the 
reasons  I  have  given,  I  think  it  is  impossible  to  do  so,  even 
allowing  the  fullest  effect  to  the  Scotch  law  as  regulating  the 
matrimonial  rights  of  the  parties. 

I  think  the  difference  between  the  view  I  have  indicated,  and 
that  of  the  Court  below,  has  probably  arisen  from  the  circum- 
stance that  the  contention  mainly  urged  upon  them  on  behalf  of 
the  appellant  appears  to  have  been  that  the  purchase-money, 
according  to  the  law  of  England,  became  the  husband's  upon  the 
conveyance,  and  that  their  attention  was  not  so  definitely  directed 
as  your  Lordships'  has  been  to  the  fact  that,  having  regard  to 
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H.  L.  (Sa)   the  English  law  of  real  property,  the  price  could  not  properly 
1891        be  regarded  as  representing  the  heritable  estate  of  the  wife,  and 
Welch      &8  surrogatum  therefor. 

Tbnnent  ^  *™  ^^  opinion  that  the  interlocutors  appealed  from  ought  to 
be  reversed,  and  the  defendant  assoilzied  from  the  conclusions  of 
the  summons,  and  I  move  your  Lordships  accordingly. 

LoBD  Watson  : — 

My  Lords,  I  concur  in  the  judgment  which  has  been  moyed, 
and  in  the  reasons  which  have  been  assigned  for  it  by  my  noble 
and  learned  friend. 

Lord  Mobbis  also  concurred. 

Ordered  and  adjudged: — That  (he  interloctUora  of 
the  20th  of  October  and  the  10 th  of  November, 
1888,  and  also  of  the  2\st  of  Jwie,  1889,  ap- 
pealed from  he  reversed :  further  Ordered,  that 
the  cause  he  remitted  hack  to  the  First  Division 
of  the  Court  of  Session  with  directions  to  assoilzie 
the  defender  {appellant)  from  the  conclusions  of 
the  summons  ;  and  to  find  him  entitled  to  expenses 
in  the  Court  of  Session :  further  Ordered,  that 
the  respondent  do  pay  to  the  appellant  the  costs 
incurred  in  respect  of  this  appeal. 

Lords'  Journals  28th  July  1891. 

Agent  for  appellant :  Andrew  Beveridge  for  Carmen,  Wedder- 
hum  &  Watson,  W.S.,  Edinburgh. 

Agent  for  respondent :  Charles  Turner  for  John  Elder,  8.8.C.J 
Edinburgh.  • 
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[HOUSE  OP  LORDS.] 
THE  ATTORNEY-GENERAL       .     . 

AND 

JOHN  EMERSON,  CHARLES  SUTTON, 


I  SUTTON,  ) 

•  •  •  •       I 


Appellant  ; 

H.L.(E,) 

Eespondents, 

1891- 
May  12. 

AND  JOHN  WINTRINGHAM 

Fishery,  Several,  in  Tidal  Waters — Foreshore  of  the  Sea — Ovmership  of  SoU — 
Evidence — Presumption — Grant  hy  Crown  of  Several  Fishery. 

Primft  facie  the  Crown  is  entitled  to  every  part  of  the  foreshore  of  the 
sea  between  high  and  low  water-mark ;  but  proof  of  the  ownership  of 
a  seyeral  fishery  over  part  of  the  foreshore  raises  a  presumption  against 
the  Crown  that  the  freehold  of  the  soil  of  that  part  of  the  foreshore 
is  in  the  owner  of  the  several  fishery. 

Appeal  from  a  decision  of  the  Court  of  Appeal,  upon  an 
information  brought  by  the  Attorney-General  against  the  respon- 
dents. The  information  prayed  (inter  alia)  that  the  right,  title 
and  seisin  of  Her  Majesty  the  Queen  in  right  of  her  Crown  in 
her  demesne  as  of  fee  to  and  of  the  foreshore  of  the  sea  opposite 
to  the  county  of  Essex,  north  and  east  of  Havengore  Creek,  might 
be  declared  and  established  against  the  defendants,  and  that  the 
defendants  might  be  declared  not  to  be  entitled  to  the  said  fore- 
shore, and  that  they  might  be  restrained  from  disturbing  or 
attempting  to  disturb  Her  Majesty  or  her  officers  in  the  posses- 
sion of  the  premises.  The  respondent  Emerson  claimed  to  be 
owner  of  the  foreshore  in  question  as  lord  of  the  manors  of  Great 
and  Little  Wakering.  The  respondent  Wintringham  was  made 
a  defendant  as  mortgagee  of  the  manors.  The  respondent  Sutton 
was  made  a  defendant  as  claiming  an  interest  in  a  portion  of  the 
manors.  The  foreshore  in  question  consists  of  a  large  tract  of 
sand — known  sometimes  as  the  Maplin  and  sometimes  as  the 
Foulness  Sands — in  the  estuary  of  the  Thames,  extending  from 
near  Shoeburyness  in  a  north-easterly  direction  towards  the  riyer 
Crouch* 

The  Queen's  Bench  Diyision  (Mathew  and  Cave  J  J.)  on  the 
10th  of  August  1887  made  a  decree  declaring  that  Her  Majesty 
in  right  of  her  Crown  had  the  right,  title  and  seisin  as  of  fee  to 
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H.  L.  (E.)   and  of  the  foreshore  of  the  sea  in  question,  save  as  to  the  part  of 
1891        the  foreshore  under  lease  from  one  of  the  defendants'  predecessors 

Attobnkt-  in  title  to  the  Ordnance,  and  subject  to  a  right  in  the  defendants 
to  a  several  fishery  over  part  of  the  foreshore  and  to  wreck  of 
the  sea. 

The  Court  of  Appeal  on  the  1st  of  December  1888,  being  of 
opinion  that  the  defendants  or  one  of  them  had  a  right,  title  and 
seisin  as  of  fee  to  and  of  the  foreshore  in  question  opposite  to  the 
county  of  Essex  north  and  east  and  south-east  of  Havengore 
Creek  as  the  same  was  more  particularly  delineated  on  the  map 
annexed  to  the  answer  of  the  defendant  Wintringham  filed  therein 
on  the  5th  of  December  1883,  and  to  and  of  every  part  of  the 
said  foreshore,  and  to  and  of  a  several  fishery  in  the  tidal  waters 
coming  and  being  over  and  upon  the  said  foreshore  and  every 
part  thereof,  made  an  order  that  the  decree  of  the  Queen's  Bench 
Division  be  reversed  and  the  information  dismissed  with  costs. 

The  evidence  in  the  suit  was  voluminous  and  the  arguments  on 
this  appeal  occupied  seventeen  days  in  February  and  March  1891. 
Much  of  the  time  was  taken  up  in  discussing  matters  which  are 
not  the  proper  subject  of  a  report  here ;  e.g.  the  boundaries  of 
the  manors  and  the  weight  to  be  attached  to  particular  portions 
of  the  evidence  of  title  and  to  the  evidence  as  a  whole.  For  the 
purpose  of  this  report,  which  is  to  record  the  decision  upon  the 
point  of  law  stated  in  the  head-note,  it  need  only  be  said  that 
the  defendants  established — indeed  it  was  not  now  disputed— 
that  their  predecessors  in  title  were  as  lords  of  the  manors  of  Great 
and  Little  Wakering  possessed  of  a  several  fishery  over  part 
of  the  foreshore.  Ko  original  Crown  grant  of  the  several  fishery 
was  given  in  evidence. 

Sir  Bichard  E.  Webster  A.G.  and  F.  Vauglian  Hawkins  (Sir 
E.  Clarke  S.G.  and  Danckwerts  with  them)  for  the  appellant:— 

The  defendants'  predecessors  in  title  must  have  acquired  the 
several  fishery  by  a  grant  from  the  Crown  before  Magna  Charts. 
Proof  of  the  ownership  of  a  several  fishery  is  not  evidence  of 
the  title  to  the  soil.  It  will  not  be  disputed  that  there  may  be 
a  several  fishery  over  part  of  the  foreshore,  and  yet  the  foreshore 
be  in  the  Crown.    A  mere  grant  of  the  foreshore  between  high 
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and  low-water  mark  would  not  carry  with  it  the  right  to  a  several 
fishery.  Nor  does  the  grant  of  a  several  fishery  necessarily  convey 
the  soil.  Prima  facie  the  soil  under  tidal  waters  is  in  the  Grown, 
and  that  presamption  has  to  be  rebutted.  The  opinion  in  2  Bl. 
Com.  8th  ed.  p.  39,  to  the  effect  that  ownership  of  the  soil  is 
essential  to  a  several  fishery,  is  doubted  in  Hargrave  and  Butler's 
edition  (1832)  of  Co.  Litt  i22a  note  7.  Lord  Coke's  own  opinion 
is  that  a  grant  of  a  several  fishery  did  not  convey  the  soil.  He 
says  (Co.  Litt.  46.) :  '^  So  if  a  man  be  seised  of  a  river,  and  by 
deed  do  grant  separalem  piscariam  in  the  same,  and  maketh 
livery  of  seisin  secundum  formam  chartee,  the  soile  doth  not 
passe,  nor  the  water,  for  the  grantor  may  take  water  there ;  and 
if  the  river  become  drie  he  may  take  the  benefit  of  the  soile ;  for 
there  passed  to  the  grantee  but  a  particular  right,  and  the  livery 
being  made  secundum  formam  charted  cannot  enlarge  the  grant. 
For  the  same  reason  if  a  man  grant  aquam  suam  the  soile  shall 
not  passe,  but  the  pischary  within  the  water  passeth  therewith." 
Commenting  on  this  passage,  Bayley  J.  when  delivering  the 
judgment  of  the  Court  in  t)uke  of  Somerset  v.  Fogwell  (1)  says, 
**  If  then  a  fishery  only  is  granted  nothing  passes  but  a  right  to 
take  the  fish  and  to  use  such  means  as  are  necessary  for  that 
purpose,  which  is  in  truth  nothing  more  than  a  liberty  to  fish : 
the  grantee  has  no  property  in  the  water,  none  in  the  soil.  And 
this  is  the  case  where  the  grant  is  made  between  subject  and 
subject,  and  consequently  is  to  be  construed  against  the  grantor, 
a  principle  inapplicable  to  grants  made  by  the  Crown,  whereby 
nothing  passes  unless  the  intention  that  it  should  pass  is  mani- 
fest." In  that  case  the  question  was  as  to  a  several  fishery  in 
tidal  waters,  and  the  decision  is  a  strong  authority  for  the 
Crown.  It  is  true  that  in  Holford  v.  Bailey  (2)  Lord  Denman  C.J. 
delivering  the  judgment  of  the  Queen's  Bench  said,  ^  No  doubt 
the  allegation  of  a  several  fishery  prima  facie  imports  owner- 
ship of  the  soil,  though  they  are  not  necessarily  united  " ;  and 
Parke  B.  delivering  the  judgment  of  the  Exchequer  Chamber  (3) 
said,'' A  several  fishery  is  no  doubt  prima  facie  to  be  assxmied  to 
be  in  the  soil  of  the  defendant,  and  therefore  liberum  tenementum 

(1)  6  B.  &  C.  876,  884.  (2)  8  Q.  B.  at  p.  1016. 

(3)  13  Q.  B.  at  p.  444. 
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is  a  good  plea;  and  the  plaintiff  must  reply  by  shewing  a 
grant  of  a  several  fishery  or  a  prescriptive  right  to  one."  It  is 
also  true  that  in  Marshall  v.  Ulleswater  Steam  Navigation  Com- 
pany (1)  the  Queen's  Bench  (Wightman  and  Mellor  J  J.)  by  a 
majority  of  one  held  that  the  allegation  of  a  several  fishery 
prima  facie  imports  ownership  of  the  soil,  though  they  are 
not  necessarily  united.  But  in  the  same  case  Cockbum  G.J. 
though  he  deferred  to  authority  expressed  his  own  strong  opinion 
that  the  doctrine  of  Lord  Coke  (Co.  Litt.  4i.)  was  the  only 
one  reconcilable  with  principle  or  reason,  and  that  a  several 
fishery  ought  not  to  be  considered  as  carrying  with  it,  in  the 
absence  of  negative  proof,  the  property  in  the  soil.  This  opinion 
of  Cockbum  C.J.  is  indorsed  by  Joshua  Williams,  Bights  of 
Common,  at  p.  264.  The  last  two  cases  were  decided  with 
regard  to  non-tidal  waters,  and  there  is  no  authority  adverse  to 
the  Crown  with  regard  to  tidal  waters.  Whatever  the  presump- 
tion may  be  in  non-tidal  waters  it  is  submitted  that  as  against 
the  Crown  proof  of  the  ownership  of  a  several  fishery  over  the 
foreshore  raises  no  presumption  that  the  property  of  the  soil  is  in 
the  grantee  of  the  several  fishery. 

[They  also  referred  to  Maleolmson  v.  O^Dea  (2) ;  Chodtnan  v. 
Mayor  ofSaitash  (3) ;  Netll  v.  DvJce  of  Devonshire  (4).] 

Bighy  Q.C.  and  A.  J.  Ashton  {Stuart  A.  Moore  with  them)  for 
the  respondent  Wintringham : — 

A  several  fishery  may  no  doubt  exist  without  the  ownership 
of  the  soil,  but  the  presumption  is  that  it  does  not.  The  case  of 
Dvke  of  Somerset  v.  Fogwell  (5)  relied  on  for  the  appellant  is 
really  an  authority  against  him,  for  Bayley  J.  says  that  where 
the  terms  of  the  grant  are  unknown,  the  owner  of  a  several 
fishery  in  tidal  waters  must  be  presumed  to  be  the  owner  of  the 
soil ;  and  that  is  enough  for  the  present  purpose.  The  propo- 
sition established  by  that  authority  and  by  Holford  v.  Bailey  (6) 
and  Marshall  v.  Ulleswater  Steam  Navigation  Company  (1)  is  too 
well  settled  to  be  overthrown  now. 


(1)  3  B.  &  S.  732;  32  L.  J.  (Q.B.) 
139. 

(2)  10  H.  L.  C.  593. 

(3)  7  App.  Cas.  633. 


(4)  8  App.  Cas.  136. 

(5)  6  B.  &  a  at  p.  886. 

(6)  8  Q.  B.  1000,  1016;  13  Q.  B. 
426,  444. 
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Miramsy  8.  Lynehy  and  F.  Watt  for  the  respondent  Satton. 

.  Sir  Bichard  Webster  A.-Gr.  in  reply. 

The  Honse  took  time  for  consideration. 

1891.  May  12.    Lobd  Hebsghell  : — 

My  Lords,  this  appeal  arises  on  an  information  filed  by  the 
Attorney-General  praying  that  the  title  of  Her  Majesty  in  right 
of  her  Crown  to  the  foreshore  of  the  sea  opposite  to  the  coast  of 
Essex,  north  and  east  of  Eavengore  Creek,  might  be  declared 
and  established,  and  that  the  defendants  might  be  declared  not 
to  be  entitled  to  that  foreshore,  and  might  be  restrained  from 
disturbing  Her  Majesty  or  her  ofiScers  in  the  possession  thereof. 

It  is  begrond  dispute  that  the  Crown  is  prim&  facie  entitled  to 
every  part  of  the  foreshore  between  high  and  low-water  mark, 
and  that  a  subject  can  only  establish  a  title  to  any  part  of  that 
foreshore,  either  by  proving  an  express  grant  thereof  from  the 
Crown,  or  by  giving  evidence  from  which  such  a  grant,  though 
not  capable  of  being  produced,  will  be  presumed.  The  question 
is  whether  the  respondents  who  claim  the  foreshore  as  being 
within,  or  belonging  to,  the  manors  of  Great  or  Little  Wakering, 
have  made  out  their  case.  The  Queen's  Bench  Division  held 
that  they  had  not  done  so.  They  considered  that  the  evidence 
established  only  that  the  defendants  were  entitled  to  a  several 
fishery  over  a  portion  of  the  foreshore  claimed,  and  that  no  part 
of  the  soil  was  vested  in  them.  The  Court  of  Appeal  reversed 
this  judgment,  holding  that  the  defendants  had  made  out  a  title 
to  the  whole  of  the  foreshore  which  they  claimed.  Hence  the 
present  appeaL 

Two  questions  are  in  controversy  between  the  parties ;  first, 
whether  the  defendants  are  entitled  to  any  part  of  the  foreshore ; 
and  secondly,  if  so,  within  what  limits  that  right  has  been 
established.  It  will  tend  to  clearness  if  these  two  questions, 
i.e.,  the  question  of  title,  and  that  of  boundary,  be  kept  distinct. 
I  propose,  therefore,  in  the  first  place,  to  consider  whether  the 
defendants  have  established  a  title  to  any  part  of  the  foreshore 
claimed,  putting  aside  for  the  present  the  question  of  boundaries, 
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H.  L.  (£.)       The  manors  of  Great  and  LitUe  Wakering,  as  well  as  Foulness 
1891        and  some  other  manors,  appear  to  haye  been  carved  out  of  the 
Attornet-   honor  of  Baleigh.     The  boundaries  of  the  manors  of  Great  and 
Gknebal     Little  Wakering  are  not  very  clearly  defined,  and  there  is  some 
Emeksoh.    dispute  as  to  the  extent  to  which  these  manors  adjoin  the  shore. 
Lord  Hencheii.  But  I  do  uot  think  it  is  opcu  to  serious  doubt  that  they  extend 
along  the  coast-line  as  far  eastward  as  Shelf ord  Creek,  though 
for  a  short  distance  a  portion  of  another  manor  intervenes  between 
parts  of  the  manors  of  Great  and  Little  Wakering.    It  was 
contended  on  behalf  of  the  Crown  that  the  shore  boundary  of 
these  manors  did  not  go  northward  and  eastward  beyond  Haven- 
gore  Creek ;  but  in  view  of  the  evidence  before  your  Lordships, 
and  especially  that  afforded  by  the  survey  of  1598, 1  think  this 
contention  quite  untenable. 

It  is  not  now  in  dispute  that  the  defendants  are  possessed  of  a 
several  fishery  over  a  part  of  the  foreshore ;  but  it  is  said,  and 
truly,  that  this  is  not  inconsistent  with  the  foreshore  over  which 
this  right  is  possessed  being  still  in  the  Crown.  A  grant  of  the 
foreshore  between  high  and  low-water  mark  admittedly  would 
not  of  itself  convey  the  right  to  a  several  fishery  over  it.  On 
the  other  hand,  a  several  fishery  might  be  granted  independently 
of  the  ownership  of  the  soil.  But  it  is  said  that  the  possession 
of  a  right  of  several  fishery  is  evidence  of  the  ownership  of  the 
soil  over  which  it  is  exercised.  It  has  undoubtedly  been  laid 
down  in  more  than  one  case  that  the  ownership  of  a  several 
fishery  raises  a  presumption  that  the  freehold  is  in  the  grantee 
of  the  several  fishery.  And  Parke  B.  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  Holford  v.  Bailey  (1)  said  : 
*^  A  several  fishery  is,  no  doubt,  prima  facie  to  be  assumed  to 
be  in  the  soil  of  the  defendant."  And  although  in  Marshall 
V.  Ullesioater  Steam  Navigation  Company  (2)  Cockbum  C.J. 
stated  that  apart  from  authority  he  should  have  come  to  a 
different  conclusion,  the  Court  adopted  the  law  laid  down  in 
Self  ord  V.  Bailey  (1). 

But  it  was  argued  before  your  Lordships  that  there  was  no 
ground  for  such  a  presumption  in  the  case  of  tidal  waters,  the 
soil  below  which  is  prima  facie  in  the  Crown,  and  where  a  several 
(I)  13  Q.  B.  at  p.  444.  (2)  8  B.  &  S.  732 ;  32  L.  J.  (Q.  B.)  139. 
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fishery  must  haye  been  the  subject  of  a  separate  grant.    In     H.L.  (K) 
support  of  this  distinction  the  case  of  Dvike  of  Somerset  v.  Fog-       I89i 
wdl  (1)  was  cited.    Bat  I  do  not  think  the  judgment  in  that    attorney- 
case  warrants  the  proposition  for  which  it  was  cited.    Bayley  J.,    ^*^nbral 
who  delivered  the  judgment,  said :  "  It  was  contended  in  argu-     Emebson. 
ment  that  the  owner  of  a  several  fishery  must  be  presumed  to  Lord  Hervcbeii. 
be  the  owner  of  the  soil.    That  may  be  true  where  the  terms 
of  the  grant  under  which  he  claims  are  unknown ;  but  where 
they  appear  and  are  such  as  convey  an  incorporeal  hereditament 
only,  the  presumption  is  destroyed."     It  is  unnecessary  to 
inquire  whether  the  conclusion  arrived  at  in  that  case,  that  the 
terms  of  the  grant  were  known,  was  correct ;  the  presumption,  so 
far  from  being  denied,  appears  to  me  to  be  recognised. 

Finding,  then,  such  high  authority  for  the  proposition  that  the 
ownership  of  a  several  fishery  is  evideuce  of  the  ownership  of  the 
soil,  I  am  not  disposed  to  depart  from  it.  Nor  am  I  inclined  to 
inquire  upon  what  basis  it  rests,  though  in  former  days  the 
exclusive  right  of  fishiug  over  the  foreshore  being,  no  doubt,  the 
most  valuable  right  of  property  connected  with  it,  it  may  have 
been  thought  probable  that  where  this  right  was  granted,  either 
the  fishery  would  be  conferred  upon  one  who  was  already  owner 
of  the  soil,  or  the  soil  would  be  granted  with  it.  But  proof  of 
the  ownership  of  the  fishery  is,  of  course,  evidence  only  of  a  title 
to  the  soil,  capable  of  being  rebutted,  and  the  weight  of  which 
must  depend  upon  the  other  circumstances  of  the  case,  which 
may  shew  it  to  be  of  but  little  importance. 

In  the  present  case  the  respondents  do  not  rest  their  case 
merely  upon  the  possession  of  the  several  fishery ;  they  place 
great  reliance  upon  the  character  of  the  fishing  rights  which  they 
enjoyed.  I  will  deal  presently  with  the  evidence  by  which  they 
establish  these  rights ;  in  the  meantime  I  limit  myself  to  a  state- 
ment of  their  nature.  Besides  the  possession  of  mussel  and 
oyster  beds,  they  eujoyed  and  exercised  the  right  of  fishing  by 
means  of  kiddles.  A  kiddle  consists  of  a  series  of  stakes  forced 
into  the  ground,  occupying  some  700  feet  in  length,  with  a 
similar  row  approaching  them  at  angle.  The  stakes  are  connected 
by  network,  and  at  the  angle  where  the  two  rows  approach  a 
(1)  5  B.  &  a  at  p.  886. 


Digitized  by  VjOOQIC 


656  HOUSE  OF  LOBDS  [1891] 

H.  L.  (E.)  large  net  or  bag  is  placed  for  the  purpose  of  catching  the  fish. 

1891  These  stakes  are  not  moved  from  tide  to  tide,  the  erection  of  a 

ATTomrET-  hiddle  necessarily  occupying  a  considerable  time.     They  re- 

General  i^^^q  i^  the  same  place  often  for  a  lengthened  period,  sometimes 

EnEBflON.  until  the  stakes  become  decayed  from  exposure  to  the  action  of 

lioxd  Henchell.   the  SCa. 

*"""  Lord  Hale,  in  distinguishing  the  several  kinds  of  fishery, 

uses  the  following  language:  *^ Fishing  may  be  of  two  kinds 
ordinarily,  viz.,  the  fishing  with  the  net,  which  may  be  either  as 
a  liberty  without  the  soil,  or  as  a  liberty  arising  by  reason  of 
and  in  concomitance  with  the  soil,  or  interest  or  propriety  of 
it ;  or  otherwise  it  is  a  local  fishing  that  ariseth  by  and  from  the 
propriety  of  the  soil.  Such  are  gurgites,  weares,  fishing  pliaces, 
borachise,  stachise,  &c.,  which  are  the  very  soil  itself,  and  so 
frequently  agreed  in  our  books ''  (1). 

Much  learning  was  displayed  in  the  effort  made  at  the  Bar  to 
explain  the  exact  meaning  of  the  different  words  used  by  Lord 
Hale  in  this  passage.  I  do  not  think  it  necessary  to  follow  the 
learned  counsel  in  their  endeavour  to  distinguish  with  precision 
between  the  various  erections  or  constructions  enumerated.  I 
think  they  all  have  this  in  common,  that  they  are  constructions 
or  erections  by  which  the  soil  is  more  or  less  permanently 
occupied,  and  that  it  is  this  occupation  of  a  portion  of  the  soil 
which  leads  Lord  Hale  to  say  that  they  are  '^the  very  soil 
itself."  I  invited  the  learned  counsel  for  the  appellant  to  cite 
any  authority  for  the  proposition  that  the  mere  grant  of  a 
several  fishery  conferred  the  right  thus  to  occupy  the  soil. 
They  were  unable  to  do  so.  It  may  be  that  the  temporary 
driving  one  or  more  stakes  into  the  foreshore,  as,  for  example, 
to  hold  a  net  in  its  *  place  during  a  single  tide,  might  be 
regarded  as  ancillary  to  the  grant  of  a  several  fishery.  But  I 
do  not  think  constructions  of  the  nature  specified  by  Lord  Hale 
can  be  so  regarded.  It  need  not  be  determined  on  the  present 
occasion  whether  the  right  to  maintain  such  structures  as  Lord 
Hale  refers  to  necessarily  imports  in  all  cases  the  ownership  of 
the  soil,  nor  whether  a  kiddle  such  as  has  been  proved  to  be  in 
lawful  use  on  the  foreshore  in  question  falls  within  the  class 
(1)  Hale,  De  Jure  Maris,  Pars  Prima,  cap.  5  p.  18,  Hargrave's  Tracts. 
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specified  by  Lord  Hale.    It  is  impossible,  I  think,  to  deny  that     H.  L.  (E.) 
the  right  to  maintain  snch  a  kiddle  affords  cogent  evidence  that        i89i 
the  person  possessing  this  right  is  the  owner  of  the  soil.    The    Attobnby- 
respondents,  however,  do  not  place  their  reliance  upon  this    .^'^*^^ 
alone,  and  I  proceed  now  to  consider  the  farther  evidence  which     Embmoit. 
they  have  adduced  in  support  of  their  title  to  the  foreshore.  lokJ  He«cheiL 

The  origin  of  the  manors  of  Great  and  Little  Wakering  is 
traced  back  to  a  period  anterior  to  Domesday  Book.  The  two 
manors  came  into  the  same  possession  in  1272,  and  this  unity  of 
possession  has  continued  down  to  the  present  time.  For  all 
practical  purposes  they  may  now  be  treated  as  one.  They  were 
the  property  in  1419  of  Joan  Countess  of  Hereford.  She  died 
on  the  7th  of  April  in  that  year,  leaving  as  her  heirs  Henry  V. 
and  the  Countess  of  Stafford.  Upon  the  death  of  the  Countess 
of  Hereford,  the  manors  were  taken  into  the  hands  of  the  Crown, 
and  a  receiver  was  appointed  to  receive  the  profits.  William 
Daunger  was  the  bailiff  of  the  manors,  and  rendered  his  account 
of  the  profits  of  the  same,  treating  them  as  one  manor,  from 
March  1419  to  May  1421,  when  a  partition  of  the  estates  of 
the  Countess  of  Hereford  was  made  between  the  King  and 
the  Countess  of  Stafford,  by  which  partition  the  manors  were 
assigned  to  the  latter.  The  first  document  with]  which  I  need 
trouble  your  Lordships  is  this  account  of  Wilfiam  Daunger.  It 
is  obviously  of  great  importance,  inasmuch  as  the  manors  were 
at  that  time  in  the  hands  of  the  Crown,  and  there  can  be  no 
doubt  that  the  document  is  not  only  evidence  as  against  the 
Crown,  but  evidence  of  weight.  The  bailiff  renders  an  account 
amongst  other  things  of  **  258.  6d.  of  the  rents  of  kiddells  and 
other  fisheries  upon  the  sands  of  Wakeryng,"  of  "  12d.  of  new 
rents  for  one  summer  kiddell  upon  the  sands  of  Wakeryng 
between  the  Havene  and  Waterflete,"  of  "  12d.  of  new  rent  for 
one  summer  kiddell  upon  the  sands  of  Wakeryng  between 
Barmflete  and  Waterflete,"  and  of  **  6d.  new  rent  for  one  place 
upon  the  sands  of  Wakeryng  between  Babblehole  and  Bayone- 
sand  near  the  Swene,  containing  the  space  of  half  a  leuca  for 
placing  fish-hooks  thereupon."  Account  is  also  rendered  of 
12c2.  new  rent  ^^for  one  place  upon  the  sands  of  Wakeryng, 
between  the  kiddell  of  Thomas  London  on  the  south  part,  and 
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H.  L.  (E.)    the  way  called  Bromway  towards  the  north,  for  erecting  one 

1591        sammer  kiddell  there  so  demised  to  him  and  his  heirs  by  the 

AiTORNET-   year."    And  there  are  other  similar  entries  relating  to  ''  places 

General     ^^  ^^le  sands,"  and  "  kiddell  places."     I  may  observe,  too,  that 

EuERsoN.    the  entries  indicate  that  these  holdings  did  not  originate  at  that 

Lord  HcracheiL  time,  bttt  that  the  original  demises  were  of  earlier  date. 

The  Court  Bolls  of  the  manors  are  in  existence,  with  some 
breaks,  from  a  period  prior  to  the  close  of  the  15th  centnry 
down  to  the  present  time.  From  these  it  appears  that  for 
centuries  there  have  been  demises  by  copy  of  Court  Boll  in  such 
terms  as  these:  ''One  keddell  of  the  lord  upon  the  sand  of 
the  lord";  "all  those  kedil  places";  "one  other  croft  called 
Fishing  Croft,  being  a  parcel  of  fishing  land  lying  in  the  sea  " ; 
"one  piece  of  fishing  land  called  Fishing  Croft,  containing  by 
estimation  " ;  "  one  parcel  of  fishing  land  " ;  and 

"fishing  lands."  Some  of  these  demises  are  at  a  yearly  rent, 
"  as  appears  by  the  copy  of  the  Court  Boll."  The  title  to  these 
copyhold  tenements  is  traced  down  to  the  present  time,  and 
there  is  evidence  of  modern  enjoyment  under  some  of  them, 
at  all  events,  even  though  there  may,  at  this  date,  be  some 
difficulty  in  precisely  determining  which.  It  was  contended, 
on  behalf  of  the  Crown,  that  the  modern  user  alone  was  to  be 
looked  at,  and  that  these  entries  in  the  Court  Bolls  were  not 
evidence  as  against  the  Crown.  If  there  were  no  evidence  of 
acts  of  user  within  the  time  of  living  memory,  this  contention 
might,  perhaps,  be  well  founded;  but  where  there  is  sncli 
evidence  I  cannot  accede  for  a  moment  to  the  argument  that 
you  are  t6  shut  your  eyes  to  what  is  called  the  paper  title. 
A  demise  by  copy  of  Court  Boll  is  an  assertion  of  a  right  of 
ownership ;  enjoyment  under  it  is  evidence  of  ownership.  And, 
at  any  rate,  where  there  is  proof  of  modern  enjoyment,  it  may 
be  presumed  that  there  was  enjoyment  under  such  demises 
during  the  period  before  living  memory.  But  in  the  present 
case,  as  I  have  shewn,  there  is  evidence  that  five  centuries  ago 
the  lords  of  these  manors  granted  by  copy  of  Court  Boll  "  kiddle 
places"  and  "  places  upon  the  sands,"  and  reserved  rent  thereon, 
and  that  there  was  enjoyment  under  these  grants ;  for  the  bailiff 
renders  an  account  to  the  Crown  of  the  receipt  of  the  rents,  thus 
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• 

bringing  to  the  notice  of  the  Crown  the  rights  which  were  being    H.  L.  (R) 
granted  upon  the  foreshore.  1S91 

What,  then,  is  the  proper  inference  to  be  drawn  from  all  these  attornet- 
facts,  bearing  in  mind  what  a  kiddle  is,  and  what  is  involved  in  ^"^^^^ 
the  grant  of  a  place  on  the  sands  **  for  erecting  a  kiddle  thereon."  Euebson. 
The  learned  counsel  for  the  Crown  contend  that  they  indicate  Lord  HendieiL 
no  more  than  the  parcelling  out  of  a  right  of  several  fishery 
which  was  vested  in  the  lord.  They  are  compelled  to  admit 
that  nothing  can  be  demised  by  copy  of  Court  Boll  which  is  not 
parcel  of  the  manor.  Bat  they  insist  that  a  right  of  several 
fishery,  which  is  •*  appurtenant "  to  a  manor,  may  be  granted  by 
copy,  although  the  right  be  not  exercisable  within  the  ambit  of 
the  manor.  This  position  was  denied  by  counsel  for  the  respon- 
dents, and  much  learning  was  expended  in  the  discussion  of  the 
point.  I  confess  the  argument  for  the  Crown  did  not  convince 
me  that  their  position  could  be  maintained.  But  the  matter  is 
involved  in  some  obscurity,  and  I  do  not  purpose  pronouncing 
an  opinion  upon  it.  It  would  be  very  material  if  the  respon- 
dents' case  rested  merely  upon  this,  that  the  fact  that  the  kiddle 
and  other  fishing  places  had  been  demised  by  copy  of  Court 
BoU  proved  that  the  land  over  which  they  were  to  be  exercised 
was  within  and  part  of  the  manor ;  but  this  is  not  so.  I  have 
already  brought  to  your  Lordships'  notice  other  considerations 
which  point  in  that  direction.  Why,  then,  should  resort  be  had 
to  the  explanation,  supposing  it  to  be  a  possible  one,  suggested 
on  behalf  of  the  Crown,  instead  of  adopting  what  seems  the  more 
natural  and  ordinary  inference,  when  the  latter  is  in  harmony 
with  the  other  facts  of  the  case  ?  The  same  may  be  said  of  the 
explanation  proffered  with  regard  to  the  reservation  of  rent  on 
the  copyhold  grants,  that,  although  rent  cannot  be  reserved  on 
the  grant  of  an  incorporeal  hereditament,  a  payment  made  in 
respect  of  it  might,  by  a  not  uncommon  inaccuracy  of  language, 
be  called  rent.  This  is  no  doubt  possible,  and  might  be  accepted 
as  sufBcient,  if  the  other  facts  indicated  that  the  grants  had 
reference  to  an  incorporeal  hereditament.  But  I  think  the 
fallacy  involved  in  much  of  the  argument  for  the  Crown  lies  in 
a  want  of  recognition  of  the  force  of  a  combination  of  facts,  all 
pointing  in  the  same  direction,  each  one  of  which,  standing  alone. 
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H.  L.  (K)  might  admit  of  a  plausible  explanation  not  inconsistent  with 

1891  that  argument. 

Attobnet-  When  the  character  of  the  fishing  rights  possessed,  the  terms 
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in  which  they  have  been  granted,  and  the  nature  and  incidents 
ExsBsoN.  of  the  grants  are  borne  in  mind,  and  it  is  remembered  that  the 
LordHeracboii.  inland  fletes  over  which  the  tide  equally  flows  and  reflows  are,  if 
not  admittedly,  at  least  I  think  clearly  proved  to  be  vested  ia 
the  defendants,  these  facts,  taken  together,  are  cogent  to  shew 
that  the  soil  of  the  foreshore,  over  which  the  defendants'  fishing 
rights  extend,  is  their  property. 

But  I  have  not  yet  exhausted  the  evidence  adduced  in  support 
of  this  view.  The  lords  of  the  manor  are  undoubtedly  entitled 
to  the  wreck  which  comes  on  the  foreshore.  This  clearly  appears 
from  the  bailiff's  accounts  of  1419.  The  entries  in  the  Court 
Bolls  relating  to  the  assertion  of  this  right  commence  in  the 
reign  of  Henry  VIII.  and  coDtinue  down  to  recent  years.  The 
wreck  is  described  as  coming  '^within  the  precincts  of  this 
leet " ;  "  within  this  lordship  " ;  "  upon  Wakeryng  sands  within 
the  precinct  of  this  manor " ;  '^  within  the  jurisdiction  of  this 
Court,"  and  so  on.  In  some  cases  the  homage  present  that  a 
named  person  had  taken  and  carried  away  wreck  of  the  sea,  and 
an  order  is  made  to  seize  and  answer  to  the  lord.  And,  in  one 
case,  dn  the  petition  of  the  possessors,  and  on  account  of  their 
great  damage  sustained  by  shipwreck,  the  lord  gave  Command 
that  for  the  fine  of  bs.  the  wreckage  be  rendered  to  the  true 
possessors.  Lord  Hale,  speaking  of  the  foreshore,  says:  "It 
may  not  only  be  parcel  of  a  manor,  but  it  de  facto  many  times 
is  so,  and  perchance  it  is  parcel  almost  of  all  such  manors  as  by 
prescription  have  royal  fish  or  wrecks  of  the  sea  within  their 
manor  (1)." 

The  learned  counsel  for  the  Crown  insist  that  the  right  to 
wreck  on  the  foreshore  is  a  franchise  which  may  be  granted  inde- 
pendently of  the  soiL  No  doubt  thb  is  so.  But  I  think  it  is 
impossible  to  deny  that  the  evidence  to  which  I  have  called 
attention  favours  the  view  that  the  foreshore  is  within  the  manor 
and  the  property  of  the  lord;  and  the  more  so  when  it  is 
observed  that  the  lord  was  also  entitled  to  the  royal  fish,  and 
(1)  Hale,  De  Jure  MarU,  Pars  Prima,  cap.  6  p.  27,  Hargrave's  Tracts. 
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that  entries  with  reference  to  the  assertion  of  this  right  are  to    H.  L.  (E.) 
be  found  in  the  Court  Bolls  very  similar  in  their  terms  to  those       i89i 
relating  to  wreck.  Attobkkt- 

One  other  piece  of  evidence  remains.  In  1612  Sir  George 
Ooppin  purchased  the  manor  and  lands  of  Wakering  from  the 
then  lord  for  a  sum  exceeding  £14,000.  Shortly  afterwards.  Lord  HoncheiL 
James  I.,  under  the  proceedings  for  curing  defective  titles,  made 
a  grant  to  Sir  George  Coppin  for  the  amendment  of  the  de- 
fective title  to  the  manor  of  Wakering.  This  instrument  pur- 
ports to  be  made  in  consideration  of  the  sum  of  £166  ISs.  id.  I 
will  assume  that  it  would  have  been  invalid]  as  a  new  grant  for 
lack  of  certain  preliminary  proceedings.  But  it  does  not  purport 
to  be  such.  It  is  clearly  a  grant  by  way  of  confirmation.  The 
King  grants  and  confirms  the  lordships  and  manors  of  Great 
and  Little  Wakering,  with  all  their  ^'rights,  memberSi  and 
appurtenances.''  He  also  grants  and  confirms  all  **  lands  within 
the  flux  and  reflux  of  the  sea  ...  .  adjacent  to  the  aforesaid 
manors  .  .  •  •  and  situate,  lying,  or  being  between  the  manors 
and  tenements  aforesaid  and  the  high  sea."  The  Attorney- 
General  contended  that  this  shewed  that  the  foreshore  was  outside 
and  not  within  the  manors.  I  do  not  think  so.  The  manors, 
with  their  appurtenances,  had  already  been  confirmed.  When 
the  form  of  the  instrument  is  looked  at  it  is  clear  that  the  qpn- 
veyancer  would,  in  any  event,  introduce  the  words  I  have  quoted 
by  way  of  precaution,  in  case  the  foreshore  or  any  part  of  it 
should  happen  to  be  without  the  manors.  At  all  events,  the 
confirmation  appears  to  me  to  be  a  clear  recognition  by  the 
Grown  that  the  foreshore  between  the  land  boundary  of  the 
manors  and  low-water  mark  was  vested  in  the  lord. 

I  have  dealt  so  far  with  the  evidence  by  which  the  defendants, 
on  whom  the  burden  rests,  have  sought  to  establish  their  case. 
What  is  there  on  the  other  side  ?  Evidence  was  given  that  in 
modem  times,  when  the  fishing  had  become  much  less  important 
and  valuable  than  formerly,  many  persons,  without  authority, 
have  fished  with  kiddles  upon  the  sands  in  question.  I  fail  to 
see  the  importance  of  this  evidence.  It  was  obviously  an  en- 
croachment on  the  right  of  fishery  admittedly  possessed  by  the 
lords,  and  does  not  appear  to  me  to  throw  any  light  on  the 
Vol.  I.  1891.  3  2  Y 
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H.  L.  (K)    question  whether  the  soil  also  was  vested  in  them.    Theie  was 
1891        evidence  also  that  the   sand  of  the   foreshore  had  been  taken 

Att^het-   froii^  time  to  time  for  the  purpose  of  ballast.    The  parts  of  the 

Genibal     foreshore  from  which  it  was  taken  are  not  very  clearly  defined. 

Emebson.  I  think  it  probable  that  the  ballasting  largely  took  place  in  the 
Loid  HencheiL  neighbourhood  of  the  Bidge,  beyond  the  limits  of  the  foreshore 
in  question.  But,  however  this  may  be,  the  evidence  is,  I  think, 
of  little  importance.  The  public  do  not  possess  any  right  thus  to 
take  the  soil  of  the  foreshore,  even  if  be  vested  in  the  Crown. 
And  the  only  weight  of  the  evidence  is  derived  from  the  fact  that 
a  private  owner  of  the  foreshore  would  be  more  likely  to  know 
of  the  encroachment  and  to  prevent  it  than  the  Crown  would. 
But  when  all  the  circumstances  are  looked  at,  its  weight  in  the 
present  case  appears  to  me  to  be  of  the  slightest.  Only  one 
act  of  ownership  by  the  Crown  is  asserted.  It  is  said  that 
beacons,  for  the  purpose  of  the  measured  mile,  were  placed  by  the 
Admiralty  on  the  foreshore.  But  when  it  is  remembered  that 
the  Crown  would  have  a  right  so  to  place  all  beacons  necessary 
for  purposes  of  navigation,  even  though  the  foreshore  were 
vested  in  the  lord  of  the  manor,  the  fact  that  he  took  no  exception 
to  the  erection  of  the  measured  mile  beacons  cannot  count  for 
much.  The  fact  that  the  Crown  in  1854  took  from  the  then  lord 
of  .the  manor  a  lease  of  a  portion  of  the  foreshore,  not  distin- 
guished by  any  natural  feature  from  the  immediately  adjoining 
part  now  in  dispute,  is  of  at  least  as  much  weight  on  the  other  side. 
I  have  now  completed  my  review  of  the  evidence  bearing  on 
the  question  of  right,  and  the  balance  seems  to  me  over- 
whelmingly in  favour  of  the  view  adopted  by  the  Court  below, 
that  the  respondents  are  the  owners  of  all  that  part  of  the  fore- 
shore over  which  their  fishing  rights  extend. 

I  pass  now  to  the  question  between  what  boundaries  these 
rights  have  been  proved  to  exist.  I  start  with  the  western  boun- 
dary, about  which  there  can  be  no  question.  It  is  sufficiently 
defined  by  the  lease  granted  to  the  Crown  in  1854.  There  is  no 
difficulty  about  the  part  of  the  foreshore  immediately  east  of  that 
leased  to  the  Crown.  It  is  well  identified  as  the  site  of  the 
fishery  called  Le  Haven.  And  there  is  ample  evidence  that  fish- 
ing rights  were  granted  and  exercised  as  far  north-eastward  as 
Shelford  Creek,  which  was  formerly  known  as  Bamflete.    The 
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Queen's  Bench  Division  was  favourable  to  the  respondents'  fl.l/.(E.) 
dainiy  so  far  as  the  fishery  was  concerned,  over  that  part  of  I89i 
the  foreshore.  I  do  not  think  there  is  any  doubt  that  fishing  attest- 
rights  of  the  nature  I  have  described  were  enjoyed  still  further  ®^^™^ 
to  the  eastward.  The  fishing  grounds  demised  by  copy  of  Court  Bmersox. 
Boll  are  in  some  cases  defined  by  boundaries  drawn  through  two  LordHencheiu 
points  on  the  mainland  down  to  low-water  mark.  About  the 
position  of  some  of  these  boundary  lines  there  is  no  dispute. 
The  position  of  others  has  been  contested.  But  there  is  no 
real  contest  as  to  the  one  described  as  a  line  through  Baleigh 
Church  and  Newmarsh  House.  It  appears  to  have  been  admitted 
in  the  Court  of  Appeal  that  it  occupied  the  position  assigned  to 
it  by  the  respondents.  At  all  events,  I  do  not  think  there  is  any 
substantial  doubt  of  the  fact.  Now  this  line  was,  beyond  question, 
the  southern  boundary  of  a  fishing  place  in  the  manor  of  Wake- 
ring,  which  the  respondents  suggest  was  that  termed  Le  Sand, 
which  it  is  clear  must  have  occupied  the  position  ascribed  to 
it.  It  is  to  be  observed  that  one  fishing  place  is  described  as 
'*  vermAS  the  Showe,"  whilst  in  the  38th  of  Queen  Elizabeth,  at 
a  Court  of  the  manor  of  Wakering,  the  jurors  presented  that 
certain  wreck  came  **  upon  the  sand  at  Sue-beacon,  within  the 
precinct  of  this  manor."  I  cannot  doubt  that  the  reference  is  to  . 
the  Shoe  Hole  or  Shoe  Beacon.  And  the  affidavit  of  Commander 
Hull  has  satisfied  me,  that  the.  Shoe  Hole  and  the  neighbouring 
beacon  occupy  now  substantially  the  same  position  as  at  the  time 
referred  to.  And  going  westward  and  southward,  I  find  a  parcel 
of  fishing  land  demised  under  the  name  of  Mablynge  Swene,  of 
which  the  northern  boundary  is  the  line  passing  through  Baleigh 
Church  and  Newmarsh  House.  The  southern  boundary  of  this 
is  stated  to  be  a  line  through  Southminster  Park  and  Newick 
House.  This  is  the  boundary  line  fixed  with  least  certainty. 
But  I  think  its  position  is  sufficiently  established,  for  south-west 
of  it  lay  another  fishing  croft  and  kiddle  places  of  which  it 
is  described  as  the  northern  boundary,  the  western  being  the  line 
drawn  through  Shelford  House  and  the  church  of  Canewdon,  the 
position  of  which  is  undisputed.  It  must  therefore  have  lain 
somewhere  between  the  latter  line  and  that  passing  through 
Baleigh  Church  and  Newmarsh  House.    Under  the  circumstances 

3  2  Y  2 
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H.  L.  (E.)    I  think  the  identification  of  the  site  of  Kewick  House  is  reason- 

1891        ably  probable,  and  I  have  no  hesitation  in  adopting  it.    There 

Ati^tet-    is  evidence,  too,  of  the  existence  of  a  fishing  ground  west  of 

Gbkkral     ^2^g  Canewdon  Church  line,  between  that  and  an  admitted  line 

Emebsos.    described  as  Sharpness  Wall  or  New  England  House. 

LordHerscheiL      In  my  opiuiou  thou  it  is  established  that  the  fishing  grounds 

of  the  lords  of  the  manor  of  Wakering  existed  down  to  low-water 

mark  along  the  whole  of  the  foreshore  claimed. 

It  is  clear,  however,  that  the  boundary  of  the  Wakering  Manor 
did  not  along  its  entire  course  extend  to  high-water  mark.  Some 
parts  of  the  foreshore  between  that  claimed  by  the  defendants 
and  Foulness  Island  were  undoubtedly  in  the  manor  of  Foulness. 
And  it  must  be  admitted,  that  there  is  some  di£Sculty  in  fixing 
the  boundary  between  the  two  manors.  I  think  it  is  dear 
that  near  the  land  Shelford  Creek,  otherwise  Bamflete,  formed 
that  boundary.  In  the  account  of  William  Dauhger,  bailiff  of 
the  Countess  of  Hereford,  who  was  lord  of  the  manor  of  Foul- 
ness, he  answers,  for  ^*  Qd.  of  John-at-Bridge,  for  one  summer 
kiddle  nigh  Bamflete,''  and  for  ^^  8d.  by  the  year,  for  the  rent  of 
John  Mochill,  for  having  one  summer  kiddell  upon  the  sand 
between  the  kiddell  of  John-at-Bridge  and  Bamflete."  I  think  it 
probable  that  the  waters  of  Bamflete,  issuing  in  an  easterly  or 
north-easterly  direction,  created  a  natural  division  between  the 
two  parts  of  the  sand  to  a  greater  distance  from  high-water 
mark  than  at  present.  There  is  strong  evidence  that  north-east 
of  Bamflete  the  boundary  between  the  two  manors  was  some- 
where upon  the  foreshore,  and  the  half  ebb  appears  in  the  case 
of  some  of  the  fishing  places  to  have  been  regarded  as  the 
boundary.  For  a  long  series  of  years  the  same  persons  who 
were  copyhold  tenants  of  certain  of  the  Wakering  fishing 
places  held  also  by  copy  of  Court  Boll  fishings  of  the  manor  of 
Foulness.  In  the  middle  and  towards  the  end  of  the  18th 
century  several  of  the  parcels  in  the  manor  of  Wakering,  that  is 
to  say,  those  known  as  Southcroft,  Mablyn  Swin,  and  Le  Sand, 
came  into  the  possession  of  the  Lodwick  family,  who  were 
possessed  about  the  same  time  or  earlier  of  kiddles  or  fishing 
places  in  the  manor  of  Foulness.  And  these  tenements  remained 
in  the  same  family  until  quite  recently.  During  the  whole 
period,  therefore,  covered  by  living  memory,  the  fishings  held 
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by  that  family  in  both  manors  have  been  held  and  let  indis-    H.  L.  (E.) 
criminately,  which  is  quite  sufficient  to  explain  why  the  fore-       1891 
shore  boundary  between  the  two  manors  should  have  ceased  to   ArrosofEY- 
be  distinguished  with  accuracy.    But  I  think  it  did,  as  sug-     Gbotjral 
gested  by  the  defendants,  run  along  the  course  of  a  low  way     Bmbbbon. 
beginning  in  the  neighbourhood  of  the  Maplin  Buoy,  down  to  Lord Herscheu. 
the  junction  of.  that  low  way  with  Bamflete,  the  inner  or  land- 
ward side  of  this  waterway  belonging  to  Foulness  and  the  outer 
to  Wakering.    The  evidence,  in  my  opinion,  suffices  to  shew 
that  such  a  low  way  did  exist,  and  was  in  all  probability  of  a 
more  marked  character  formerly  than  at  present. 

I  have  come,  therefore,  without  hesitation,  to  the  conclusion 
that  the  defendants  have  established  their  case,  and  that  the  judg- 
ment of  the  Court  of  Appeal  was  right,  and  ought  to  be  affirmed. 

My  Lords,  my  noble  and  learned  friend  the  Lord  Chancellor 
has  asked  me  to  say  that  he  entirely  agrees  with  the  opinion  I 
have  just  delivered  to  your  Lordships. 

LoBD  Bbahwell  : — 

My  Lords,  at  the  conclusion  of  the  argument  in  this  case,  my 
opinion  was  in  favour  of  the  respondents — that  the  judgment 
should  be  affirmed.  I  have  had  the  advantage  since  then  of 
reading  the  opinion  which  has  just  been  delivered  by  my  noble 
and  learned  friend  on  the  Woolsack.  I  concur  entirely  in  his 
arguments  and  in  the  conclusion  that  he  has  come  to,  and  I 
have  nothing  to  add  to  what  he  has  said. 

LoBD  Maonaghten  : — 
My  Lords,  I  entirely  concur. 

LoBD  Hannen  : — 
My  Lords,  I  also  concur. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Lords'  Journals  12th  May  1891. 

Solicitor  for  appellant :  T.  W.  Qorst,  Solicitor,  Office  of  Woods,  dtc. 
Solicitor  for  respondent  Wintringham :  F.  E.  QoodJiart. 
Solicitor  for  respondent  Sutton :  O.  Thatcher. 
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JOHN    DERBY   ALLCEOFT  and  Others 
(Prosecuting  on  Behalf  of  the  Queen) 


AND 


THE  LORD  BISHOP  OF  LONDON  ANDA 
THE  DEAN  AND  CHAPTER  OF  THE  1 
CATHEDRAL  CHURCH  OF  ST.  PAUL 
IN  THE  CITY  OF  LONDON       .     .     J 


Appellants  ; 


Respondents. 


SIR  CHRISTOPHER  ROBERT  LIGHTONj 
AND  Others  (Prosecuting  on  Behalf  of|    Appellants; 
THE  Queen) ^ 


ASD 


THE  LORD  BISHOP  OF  LONDON  AND>| 
THE  DEAN  AND  CHAPTER  OF  THE 
CATHEDRAL  CHURCH  OF  ST.  PAUL 
IN  THE  CITY  OF  LONDON.  .  .  J 


Respondents. 


Ecclesiastical  Law-^Public  Worship  Regulation  Act  1874  (37  &  38  Vict,  c,  85) 
S8.  8,  9 — Bishop^ 8  Discretion  to  stop  Proceedings  on  Bepresentatum — "After 
considering  the  wliole  circumstances  of  the  case*^ — Refusal  or  Excess  ^ 
Jurisdiction — Mandamus. 

By  8.  9  of  the  Public  Worship  Regulation  Act  1874  it  is  provided  that 
where  a  representation  has  under  s.  8  been  sent  to  the  bishop  of  the  diocese 
compIainiDg  of  an  unlawful  alteration  in  or  addition  to  the  fabric,  ornaments 
or  furniture  of  a  cathedral  church,  the  bishop  shall  take  certain  specified  steps 
to  have  the  matter  of  the  complaint  tried  in  one  of  the  ways  prescribed  by 
the  Act  "  unless  the  bishop  shall  be  of  opinion,  after  considering  the  whole 
circumstances  of  the  case,  that  proceedings  should  not  be  taken  on  the 
representation,  in  which  case  he  shall  state  in  writing  the  reason  for  his 
opinion  "  &c. 

A  representation  was  sent  to  the  Bishop  of  London  complaining  that  the 
Dean  and  Chapter  of  St.  Paul's  Cathedral  Church  had  set  up  on  a  reredos 
in  that  church  images  of  Our  Lord  and  of  the  Virgin  and  Child  and  that 
the  images  tended  to  encourage  ideas  and  devotions  of  an  unauthorized  and 
superstitious  kind  and  were  unlawful.  The  bishop  replied  that  having 
in  pursuance  of  the  Act  considered  the  whole  circumstances  attending  the 
representation  he  was  of  opinion  that  proceedings  should  not  be  taken  for 
reasons  which  he  stated  at  length,  the  reasons  being  based  upon  his  view 
of  the  decision  in  Phillpotts  v.  Boyd  (L.  R.  6  P.  C.  435)  as  affecting  the 
present  case  and  upon  the  mischievous  results  which  such  litigation  would 
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in  his  opinion  cause.    On  an  application  for  a  mandamus  to  compel  the    H.  L.  (E.) 
bishop  to  proceed  according  to  the  Act,  upon  the  ground  that  the  bishop's         ^g^^ 
reasons  shewed  that  he  had  not  considered  the  whole  circumstances  of  the         w«vw 
case  and  also  had  considered  matters  which  were  not  circumstances  of  the     Allcbott 
case,  the  Court  of  Appeal  held  (24  Q.  B.  D.  213)  that  there  did  not  appear  ^qbd  Bishop 
to  be  any  ground  for  either  contention  and  that  a  mandamus  ought  not  to    of  Lohdov. 
issue.  LiGBTQir 

While  the  appeal  from  that  decision  was  pending  in  this  House  a  second  ^- 

representation  was  made  to  the  bishop  with  regard  to  the  same  images  and  ov^Lomdov. 
in  similar  terms,  with  the  additional  allegation  that  the  images  had  in  fact  — 
encouraged  idolatrous  and  superstitious  ideas  and  devotion,  and  that 
idolatrous  and  superstitious  reverence  had  been  paid  to  them.  The  bishop 
replied  that  having  considered  the  whole  circumstances  attending  the 
representation  he  was  of  opinion  that  proceedings  should  not  be  taken 
for  the  reason  that  the  questions  raised  in  the  case  were  in  substance 
identical  with  those  raised  in  the  first  case,  and  that  the  appeal  in  the 
first  case  was  then  pending  in  this  House.  A  similar  application  for  a 
mandamus  having  been  made  the  Court  of  Appeal,  afi&rming  the  decision 
of  Hawkins  J.  (  [1891]  2  Q.  B.  48),  held  that  there  was  no  ground  for  the 
mandamus : — 

ffeld,  affirming  the  decision  of  the  Court  of  Appeal  in  each  case,  that 
the  bishop  had  acted  within  his  jurisdiction  and  exercised  the  discretion 
vested  in  him ;  that  whether  the  reasons  he  gave  were  good  or  bad,  the 
bishop  having  considered  all  the  circumstances  which  appeared  to  him, 
honestly  exercising  his  judgment,  to  bear  upon  the  particular  case,  his 
reasons  could  not  be  reviewed;  and  that  there  was  no  ground  for  a 
mandamus. 

xHESE  two  appeals  were  from  two  orders  of  the  Court  of 
Appeal  made  under  the  following  circumstances : — 

In  the  first  appeal,  AlUroft  v.  Bishop  of  London,  the  prose- 
cutors (the  present  appellants),  being  persons  qualified  so  to  do 
under  the  Public  Worship  Begulation  Act  1874,  made  a  repre- 
sentation in  the  prescribed  form  to  the  bishop  stating : 

1.  That  the  Dean  and  Chapter  of  the  Cathedral  Church  of  St. 
Paul,  in  the  city  of  London,  within  five  years  before  the  date 
hereof,  that  is  to  say  in  the  month  of  January,  1888,  have  intro- 
duced into  the  said  cathedral  church  and  set  up  upon  the  altar 
piece  or  reredos  therein,  an  image  or  sculptured  subject,  repre- 
senting Our  Lord  upon  the  cross,  in  a  conspicuous  position, 
immediately  above  the  communion  table,  the  figure  of  Our  Lord 
being  of  the  height  of  five  feet  or  thereabouts. 

2.  That  the  said  image  or  sculptured  subject  is  constructed  so 
as  to  have  the  appearance  of  such  an  altar  crucifix  as  was  used  in 
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H.  L.  (E.)    the  Church  of  England  immediately  before  the  Beformation, 

1891        and  so  as  to  answer  the  purposes  for  which  such  a  crucifix  was 

Alloroft    iiitended. 

LoED  BisH  p      ^'  ^^*  ^^^  ^^^^  ^®*^  ^^^  chapter,  within  five  years  before  the 

OF  London,   date  hereof,  that  is  to  say,  in  the  month  of  January,  1888,  have 

LiGHTON     introduced  into  the  said  cathedral  church  and  set  up  upon  the 

LoBD  Bishop  said  altar  piece  or  reredos  therein,  an  image  or  sculptured  subject, 

—     '  representing  the  Blessed  Virgin  Mary,  with  the  Child  in  her 

arms,  in  a  conspicuous  position,  a  few  feet  above  the  firstly  herein 

mentioned  image  or  sculptured  subject,  the  figure  of  the  Blessed 

Virgin  being  of  the  height  of  five  feet  six  inches,  or  thereabouts. 

4.  That  each  of  the  said  images  or  sculptured  subjects  tends  to 
encourage  ideas  and  devotions  of  an  unauthorised  and  supersti- 
tious kind,  and  is  unlawful. 

5.  That  the  said  images  or  sculptured  subjects  are  respec- 
tively additions  to  the  fabric  ornaments  or  furniture  of  the  said 
cathedral  church,  and  are  decorations  forbidden  by  law. 

The  bishop  being  of  opinion  that  proceedings  should  not  be 
taken  on  the  representation,  in  pursuance  of  sect.  9  of  the  Public 
Worship  Begulation  Act  1874,  stated  in  writing  as  follows  his 
reason  for  the  opinion. 

"  We,  Frederick,  by  Divine  permission  Bishop  of  London^ 
having,  in  pursuance  of  the  provisions  of  the  Public  Worship 
Begulation  Act  considered  the  whole  circumstances  attending 
the  above  representation,  are  of  opinion  that  proceedings  should 
not  be  taken  thereon  for  the  following  reason : — 

**  The  proposed  proceedings  have  for  their  object  the  deter- 
mination of  the  question  whether  a  reredos,  shewing  Our  Lord 
on  the  cross  in  a  conspicuous  position  immediately  above  the 
communion  table,  and  also  the  Blessed  Virgin  Mary  with  the 
Child  in  her  arms  in  a  conspicuous  position  a  few  feet  above,  has 
any  tendency  to  idolatry,  and  whether  its  erection  is  permitted 
by  law. 

"  The  main  question  of  principle  here  at  issue  has  been  already 

decided  in  the  Exeter  case :  Phillpotts  v.  Boyd  (1).    In  that  case 

the  reredos  shewed  a  figure  of  Our  Lord  in  the  act  of  ascending 

to  heaven  in  a  conspicuous  position  immediately  above  the 

(1)  Law  Rep.  6  P.  0.  436. 
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communion  table,  and  this  reredos  was  held  to  be  lawfully    H.  L.(E.) 

erected.  I89i 

"  The  sole  object  of  the  proceedings  now  proposed  is  merely  to    Atxraorr 

determine  whether  there  may  be  exceptions  to  the  principle  laid  ^   ^Vi 

down  in  the  Exeter  case  (1),  and  whether  the  reredos  now  erected  of  London. 

in  St  Paul's  is  such  an  exception.    It  appears  to  me  impossible     ^^^^ 

to  say  that  the  difference  between  the  two  erections  is  of  very  Lord  Bmhop 

„              .          .         X  X.           ^      of  London. 
grave  importance,  or  that  one   offers   senous  temptations   to       

idolatry  and  the  other  does  not. 

^  Litigation  in  these  matters  is  sometimes  necessary  in  order  to 
settle  disputed  points  of  grave  importance.  But  even  in  such 
cases  litigation  is  a  necessary  evil.  It  keeps  up  irritation  and 
party  strife,  it  embitters  men's  feelings,  it  inflicts  much  mischief 
in  the  Church  and  in  true  religion,  and  it  is  only  tolerable  as  a 
preventive  of  worse  mischief  that  would  otherwise  follow. 

'^  It  is  always  possible  after  any  great  question  of  principle  has 
been  decided  to  keep  up  litigation  indefinitely  by  raising  minor 
points,  and  such  litigation  becomes  more  mischievous  the  longer 
it  is  continued,  while  the  results  obtained  from  it  are  of  exceeding 
little  value. 

'^  I  am  satisfied  that  in  the  present  instance  the  proceedings 
could  not  end  in  any  result  which  would  make  up  to  the  Church 
and  to  the  religious  life  of  the  country  for  the  mischief  which 
must  inevitably  be  inflicted  on  them  by  the  litigation  itself." 

The  prosecutors  then  obtained  a  rule  nisi  for  a  mandamus  to 
the  bishop  commanding  him  to  transmit  a  copy  of  the  represen- 
tation to  the  Dean  and  Chapter  of  St.  Paul's  and  to  proceed 
thereon  farther  in  accordance  with  the  Public  Worship  Begu- 
lation  Act  1874;  or,  in  the  alternative,  commanding  him  to 
proceed  to  consider  the  whole  of  the  circumstances  of  the  case 
affecting  such  representation,  without  considering  any  other 
circumstances  or  taking  into  consideration  reasons  other  than 
the  circumstances  of  the  case.  After  argument  the  Queen's 
Bench  Division  (Lord  Coleridge  C. J.  and  Manisty  J.,  Pollock  B. 
dissenting)  made  an  order  absolute  for  a  peremptory  writ  of 
mandamus  in  the  first  of  the  two  alternative  forms  mentioned 
in  the  rule  nisi  (2).  This  decision  was  on  the  17th  of  December 
(1)  Law  Rep.  6  P.  0.  436.  (2)  23  Q.  B.  D.  414. 
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H.  L.  (B.)    1889  reversed  by  the  Court  of  Appeal  (Lord  Esher  M.B.,  Lindley 

1891        and  Lopes  L.JJ.)  and  the  order  of  the  Queen's  Bench  Diyision 

^^^^oRorr    was  discharged  with  costs  (1). 

L      B  HOP      ^^  *^®  second  appeal,  Lighton  y.  Bishop  of  London,  the  cir- 

op  London,  cumstances  were  as  follows  : — While  the  appeal  to  this  House  in 

Lighton     ^Uoroffs  Case  was  pending  a  representation  was  made  to  the 

LoBD  Bishop  bishop  by  Sir  0.  E.  Lighton  and  others  with  regard  to  the  same 
OF  London.  ____  ,  •     ••  i         •       j  it       /•«• 
reredos.    The  representation   was  similar  to  that  m  Allerojts 

Case  except  that  it  contained  in  addition  the  following  alle- 
gations : — 

**  4.  The  said  two  images  or  sculptured  subjects  and  each  of 
them  tend  and  tends  to  encourage  ideas  and  devotions  of  an 
unauthorized^  idolatrous  and  superstitious  kind,  and  are  and  is 
in  danger  of  being  abused,  and  unauthorized,  idolatrous  and 
superstitious  regard  and  reverence  are  likely  to  be  paid  to  the 
said  two  images  or  sculptured  subjects  and  each  of  them,  all 
which  allegations  we  are  prepared  to  establish  by  evidence  or 
otherwise,  at  the  hearing  and  trial  of  the  suit  or  proceedings 
hereby  commenced. 

"  5.  The  said  two  images  or  sculptured  subjects  and  each  of 
them  have  and  has  in  fact  encouraged  ideas  and  devotion  of  an 
unauthorized,  idolatrous  and  superstitious  kind,  and  have  and  has 
been  in  fact  abused,  and  unauthorized,  idolatrous  and  super- 
stitious regard  and  reverence  have  been  in  fact  paid  to  the  said 
two  images  or  sculptured  subjects  and  each  of  them,  all  which 
allegations  we  are  prepared  to  establish  by  evidence  and  other- 
wise at  the  aforesaid  hearing  and  trial. 

^*  6.  The  setting  up  of  the  said  images  or  sculptured  subjects 
and  of  each  of  them  tends  to  bring  about  and  has  in  fact 
brought  about  breaches  and  violations  of  the  22nd  Article  of 
Beligion,  which  allegations  we  are  prepared  to  establish  by 
evidence  and  otherwise  at  the  aforesaid  hearing  and  trial." 

To  this  representation  the  bishop  replied  as  follows : — 

"We,  Frederick,  by  Divine  permission  Bishop  of  London, 
having  in  pursuance  of  the  provisions  of  the  Public  Worship 
Eegulation  Act  1874  considered  the  whole  circumstances  attend- 
ing the  above  representation,  are  of  opinion  that  proceedings 
(1)  24  Q.  B.  D.  213. 
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shotild  not  be  taken  thereon  for  the  following  reason  (vide-    H.L.(E.) 
licet) : —  1891 

"  That  the  questions  raised  in  this  case  are  in  substance  iden-    alloboft 
tical  with  those  raised  in  the  case  of  the  representation  of  AUcroft  j^^  bmhop 
and  others  against  the  Dean  and  Chapter  of  St.  Paul's  and  the   of  London. 
application  for  a  mandamus  by  Allcroft  and  others  against  us,     liioHTON 
and  that  such  application  is  now  pending  on  appeal  to  the  Lord  Bmhop 
House  of  Lords  and  will  shortly  be  ready  for  hearing  by  that       — - 
tribunal." 

A  rule  nisi  was  obtained  for  a  mandamus  in  a  form  similar  to 
that  granted  in  Alhroffs  Cass.  That  rule  was  after  argument 
discharged,  the  Court  being  equally  divided,  Hawkins  J.  being 
of  opinion  that  a  mandamus  should  not  issue,  and  Stephen  J. 
being  of  opinion  that  it  should  (1).  The  order  of  the  Queen's 
Bench  Division  discharging  the  rule  nisi  was  affirmed  by  the 
Court  of  Appeal  (Lord  Esher  M.R,  Lopes  and  Kay  L.JJ.)  on  the 
2nd  of  December  1890,  their  Lordships  being  of  opinion  that 
the  case  was  governed  by  the  reasons  given  by  the  Court  of 
Appeal  in  AUcroft' s  Case. 

April  30,  May  1,  4.  Sir  Eenry  James  Q.C,  and  Mc/dton  Q.C. 
{Panchwerts  and  Cecil  Bovill  with  them)  for  the  respondents : — 

First,  as  to  the  first  appeal,  AUcroft  v.  Bishop  of  London. 

The  discretion  given  to  the  bishop  by  the  Public  Worship 
Begulation  Act  1874  is  not  an  absolute  discretion  such  as  was 
given  in  the  Church  Discipline  Act  by  the  words  *^  it  shall  be 
lawful " :  Jvlivs  v.  Bishop  of  Oxford  (2).  There  are  no  such 
words  in  the  Public  Worship  Regulation  Act,  Sect.  8  provides 
that  a  representation  may  be  made  by  certain  qualified  persons 
in  the  diocese  who  are  of  opinion  that  (inter  alia)  any  alteration 
or  addition  to  the  fabric  or  ornaments  in  a  cathedral  church  has 
been  made  without  lawful  authority.  Then  by  sect.  9  the 
bishop  "  shall "  within  twenty-one  days  transmit  a  copy  of  the 
representation  to  the  person  complained  of  and  pursue  the 
course  pointed  out  by  that  section  for  adjudication  on  the  repre- 
sentation, unless  he  shall  be  of  opinion  ''  after  considering  the 
whole  circumstances  of  the  case "  that  proceedings  should  not 
(1)  [1891]  2  Q.  B.  4a  (2)  5  App.  Caa.  214. 
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H.  L.  (E.)    be  taken  on  the  representation.    In  the  latter  case  he  ^*  shall 

1891        state  in  writing  the  reason  for  his  opinion,  &a"     There  is  there- 

ji^^^rr    ^ore  a  statutory  duty  on  the  bishop  to  take  the  necessary  steps 

Lord  Bishop  ^  ^*^®  ^^^  representation  adjudicated  upon  unless  he  forms  the 

OF  LoMDON.  opinions  pecified.   That  is  a  condition  precedent.    He  must  form 

LiGffTON     ijj^  opinion,  and  he  must  form  it  "after  considering  the  whole 

l^«^JBEOT  circumstances  of  the  case  " :  otherwise  the  proceedings  must  go 

forward.    He  is  not  entitled  to  stay  them  unless  he  complies 

precisely  with  the  statutory  requirements.  If  he  does  not  con- 
sider all  the  circumstances  of  the  case,  or  if  though  he  considers 
all  the  circumstances  of  the  case  he  considers  other  matters 
which  are  not  "  circumstances  of  the  case,"  he  does  not  follow 
the  statute.  It  lies  on  the  bishop  to  shew  that  he  has  neither 
declined  jurisdiction  by  failing  to  consider  all  the  circumstances 
of  the  case,  nor  exceeded  his  jurisdiction  by  considering  foreign 
or  irrelevant  matters.  The  Act  manifestly  contemplates  the 
bishop's  exercise  of  jurisdiction  being  reviewed,  for  it  requires 
him  to  state  in  writing  the  reason  for  his  opinion  and  transmit 
a  copy  to  one  of  the  persons  making  the  representation 
and  to  the  person  complained  of.  If  the  reasons  he  states  are 
not  founded  on  the  whole  circumstances  of  the  case  a  man- 
damus lies  directing  him  to  take  the  necessary  steps  to  have 
the  representation  adjudicated  upon.  And  that  is  so  if  any 
one  of  the  reasons  is  founded  on  irrelevant  grounds,  even 
though  the  rest  are  sound,  for  it  is  impossible  to  say  which 
reason  turned  the  scale.  In  the  present  case  the  reasons  given 
by  the  bishop  shew  that  his  opinion  is  not  the  judicial  opinion 
required  by  the  statute ;  it  is  unsound  on  both  grounds ;  he  has 
not  considered  all  the  circumstances  of  the  case  and  he  has 
considered  other  matters  which  are  not  part  of  the  circumstances 
of  the  case.  The  bishop  was  misled  by  a  misconception  of  the 
real  effect  of  the  decision  in  Phillpotts  v.  Boyd  (1).  There  it  was 
held  that  the  reredos  consisting  of  certain  figures  was  not  illegal. 
But  there  was  no  cross  and  no  crucifix  and  the  figures  were'^not 
of  an  idolatrous  tendency.  In  the  present  case  the  gist  of  the 
representation  is  that  the  images  tend  to  idolatrous  and  supersti- 
tious ideas  and  devotions.  The  bishop  has  not  considered  the 
(1)  Law  Rep.  4  A.  &  E.  297 ;  Law  Bep.  6  P.  G.  435. 
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Teredos  in  the  present  case:  he  has  considered  what  the  Privy    H.L.(E.) 

Council  said  about  a  different  reredos.    The  decision  in  Phillpotts       1891 

V.  Boyd  (1)  does  not  govern  the  present  case,  but  the  bishop    allotoft 

treats  it  as  if  it  did.     All  that  was  decided  there  was  that  a  ^      % 

LoBD  Bishop 

reredos  representing  the  Ascension,  the  Transfiguration,  and  the   of  London. 
Descent  of  the  Holy  Ghost  on  the  Day  of  Pentecost,  being  merely     ^i^^^^n 
a  decoration  representing  historical  events,  was  not  illegal.    That  ^»J>  Bishop 

decision  laid  down  no  general  rule  :  every  case  must  be  decided       

on  its  own  merits ;  and  this  case  must  be  decided  independently 
of  that  decision.  The  bishop's  misunderstanding  of  the  decision 
has  induced  him  not  to  consider  the  real  nature  and  effect  of  the 
reredos  now  in  question.  Again  the  bishop's  observations  as  to 
the  evils  of  litigation  shew  that  he  has  considered  matters  which 
were  not  within  his  province.  The  Act  contemplates  litigation 
and  provides  for  it :  the  bishop  considers  litigation  mischievous 
and  for  that  reason  declines  to  carry  out  the  statutory  provisions. 
The  bishop  has  thus  shewn  that  he  has  not  exercised  his  dis- 
cretion in  a  judicial  manner.  There  must  be  some  means  of 
reviewing  the  bishop's  discretion.  Supposing  he  said — or  it  was 
notorious  that  he  thought — ^that  the  Act  was  mischievous  and 
that  there  never  ought  to  be  any  proceedings  under  it.  Such  an 
exercise  of  discretion  is  no  exercise  at  all  and  a  mandamus  lies 
directing  him  to  exercise  it :  Beg.  v.  Bolder  (2).  The  mandamus 
should  therefore  issue — ^if  not  in  the  first  of  the  two  alternatives 
— certainly  in  the  second. 

Secondly,  as  to  the  second  appeal,  lAghtorCs  Casey  the  same  ob- 
servations apply.  But  there  is  a  stronger  ground  for  the  appeal. 
The  representation  contains  a  distinctly  fresh  charge :  it  states 
that  the  figures  on  the  reredos  not  only  tended  to  encourage, 
bat  had  in  fact  encouraged,  idolatry  and  superstition ;  and  that 
idolatrous  and  superstitious  regard  had  been  in  fact  paid  to  them. 
The  bishop's  reply  ignores  these  allegations,  shewing  that  he  had 
not  considered  one  of  the  most  important  circumstances  of  the 
case,  and  gives  as  a  reason  for  not  complying  with  the  Act  that 
the  appeal  in  the  first  case  was  pending  in  this  House.  That  is 
no  reason  at  all :  the  two  cases  are  not  identical :  in  the  first 
the  application  might  fail  while  it  suceeded  in  the  second. 
(1)  Law  Rep.  4  A.  &  E.  297 ;  Law  Rep.  6  P.  C.  435.  (2)  4  B.  &  S.  959. 
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H.  L.  (E.)        Sir  JB.  Webster  A.G.,  Sir  IF.  PhtUimore  and  JCetrta  Caujard,  who 

1891        appeared  for  the  respondents  in  both  appeals,  were  not  heard. 
A^2^rr       ^^®  House  took  time  for  consideration. 

OF  London.        J^y  20.     LOBD  HalSBUBY  L.C. : — 

LiGHTON         |4y  Jjorda,  nnder  the  Public  Worship  Regulation  Act  1874 
LoBD  Bishop  (Section  8)  certain  persons  therein  described  are  made  competent 

Of  LORDON.     ^  _.  .*.  1,,  111 

as  complainants,  if  m  any  cathedral  or  church  alterations  or 

additions  to  the  fabric,  ornaments,  or  furniture  thereof  have  been 
made  without  lawful  authority,  or  if  any  decoration  forbidden 
by  law  has  been  introduced  into  such  cathedral  or  church.  The 
required  number  of  persons  competent  under  the  section  in 
question  have  in  due  form  made  a  complaint  as  follows : — [His 
Lordship  read  the  representation  made  in  Allcroft's  Case,  set 
out  aboTe.] 

This  representation  was  duly  forwarded  to  the  Bishop  of 
London.  The  bishop,  if  he  had  thought  proper,  might  have 
taken  proceedings  thereon  as  provided  by  the  Act;  but  the 
bishop  has  been  of  opinion  that  proceedings  should  not  be 
taken,  and  the  bishop  is  the  only  person  who  by  law  has 
jurisdiction  to  form  an  opinion  on  the  subject.  There  is  no  right 
of  appeal  from  his  judgment.  It  is  a  jurisdiction  confined  by 
the  Legislature  to  the  bishop  himself,  and  there  is  no  power  by 
law  to  interfere  with  the  judgment  which  the  bishop  may  form 
on  the  subject.  But  by  the  9th  section  it  is  provided  that, 
^*  Unless  the  bishop  shall  be  of  opinion,  after  considering  the 
whole  circumstances  of  the  case,"  that  proceedings  should  not 
be  taken  on  the  representation  (in  which  case  he  shall  state  in 
writing  the  reason  for  his  opinion),  he  shall,  within  twenty-one 
days  after  receiving  the  representation,,  proceed  in  pursuance  of 
the  provisions  of  the  Act. 

A  peremptory  writ  of  mandamus  was  obtained  on  the  Ist  of 
June  1889,  directing  the  bishop  to  proceed  in  pursuance  of  the 
Act,  notwithstanding  that  on  the  23rd  of  May  1888  the  bishop 
had  sent,  in  pursuance  of  the  Act,  a  statement  in  writing  of  the 
reason  for  his  opinion  that  proceedings  should  not  be  taken  on 
the  representation.  That  statement  is  as  follows : — [His  Lord- 
ship read  the  bishop's  reply  in  Allcroffs  Case,  set  out  above.] 
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My  Lords,  I  do  not  deny  that,  where  some  authority  has  been    H.  L.  (E.) 
entrusted  with  a  discretion  which  they  decline  to  exercise,  a       I89i 
writ  of   mandamus   is  an   appropriate    writ  to  remedy  such    allcroft 
neglect  of  duty,  though  I  very  much  doubt  whether  the  parti-  lord  Bishop 
cular  form  of  peremptory  mandamus  here  awarded  could  ever  be    ^^  Lomdon. 
justified  under  this  Act  of  Parliament.    But  it  is  obvious  that,        ^^^^ 
to  justify  any  writ  of  mandamus,  it  must  be  made  to  appear  that  ^^f^^^^^ 
the  Bishop  has  not  exercised  the  jurisdiction  which  the  statute       — 

*  ,  ,         Lord  Halsbury, 

has  vested  in  him.  Your  Lordships  have  nothing  to  do  with  J^ 
the  question  whether  his  judgment  is  right  or  wrong.  Your 
Lordships  would  be  exceeding  your  own  jurisdiction  if  you  were 
attempting  to  review  a  judgment,  the  jurisdiction  to  form  which 
the  Legislature  has  confided  to  the  bishop  and  to  the  bishop 
alone. 

I  confess  I  cannot  entertain  a  doubt  that  the  Legislature,  when 
using  the  language  '^  after  considering  the  whole  circumstances 
of  the  case,"  intended  to  shew  that  the  bishop's  jurisdiction  was 
not  confined  to  the  mere  question  whether  there  had  been  an 
infraction  of  the  law.  They  intended  to  widen  and  enlarge  the 
considerations  which  might  weigh  on  the  bishop's  mind  in 
determining  the  question  whether  the  proceedings  should  go  on. 

It  is  perhaps  not  unworthy  of  remark  that  Lord  Tenterden, 
in  the  case  of  B.  v.  Mills  and  Another  (1),  uses  the  very 
phrase  to  distinguish  a  wide  and  general  discretion  from  that 
which  is  confined  within  narrow  limits :  **  The  justices  of  the 
county,"  said  he,  **  into  which  the  apprentice  is  to  be  bound,  have 
a  general  discretion  to  consider  the  propriety  of  the  binding. 
If  they  had  only  a  particular  discretion,  and  had  not  exercised 
it,  the  Court  would  have  compelled  them  to  do  so ;  but  here  they 
have  a  general  discretion,  after  inquiring  into  all  the  circum- 
stances of  the  case,  to  determine  on  the  fitness  of  the  binding ; 
and,  as  they  have  exercised  it,  there  is  no  ground  for  a  man- 
damus." 

It  is  to  my  mind  obvious  that  if  the  only  discretion  intended 
to  be  vested  in  the  bishop  was  (to  use  Lord  Tenterden's  language) 
"  a  particular  discretion,"  that  is  to  say,  whether  the  complaint 
was  frivolous  or  that  there  had  been  really  some  infraction  of  the 

(1)  2  B.  &  Ad.  578. 
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H.  L.  (E.)    law,  it  would  haye  been  yery  easy  to  find  appropriate  language 

1891        to  giye  effect  to  snch  a  proyision ;  but  the  language  of  the  Legis- 

Allcboft    latnre  has,  I  think,  been  careful  to  shew  that  the  bishop's  discre- 

LoBD  Bishop  *^^^  ^  ^^*  ®^  fettered,  and  that  the  inquiry  into  all  the  circum- 

oF  London,  stances  of  the  case  is  one  which  may  justly  include  considerations 

LiQHTON     q£  ^q  good  to  be  done  or  the  mischief  involyed  in  proceedings 

LoBD  Bishop  which,  unless  they  obtain  the  bishop's  sanction,  cannot  proceed. 

Now  the  reason  given  by  the  bishop  is  said  to  shew  that  he 

L.C.      '  has  not  considered  all  the  circumstances  of  the  case. 

The  statement  in  writing  commences  with  the  allegation  that 
he  has  done  so,  and  it  is  argued  that  this  cannot  be  accurate, 
because  he  states  that  he  has  been  influenced  in  deciding  the 
main  question  principally  by  the  case  of  PhiUpoUs  y.  Boyd  (1). 
I  am  unable  to  follow  the  reasoning.  The  complaint  is  made  of 
an  image  or  sculptured  subject  representing  Our  Lord  upon  the 
cross.  It  has  been  in  some  cases  argued  that  all  such  sculptured 
representations  are  unlawful.  The  bishop  in  effect  says,  I  have 
considered  that  question,  and  PhiUpoUs  y.  Boyd  (1)  has  decided 
that  all  such  sculptured  representations  are  not  necessarily 
unlawful.  He  says,  further  on,  I  haye  considered  the  reredos  now 
erected  in  St.  Paul's,  with  a  yiew  to  see  whether  there  is  in  it 
anything  which  excepts  it  from  the  effect  of  the  decision  in 
PhiUpoUs  y.  Boyd  (1)  ;  and  he  says  that  it  appears  to  him  that 
the  difference  between  the  two  erections,  in  Exeter  and  in 
St.  Paul's,  is  not  such  that  it  is  possible  to  represent  that  the  one 
offers  serious  temptation  to  idolatry  and  that  the  other  does  not 
Sightly  or  wrongly,  the  bishop  thinks  that  there  is  nothing  of 
any  importance  in  the  reredos  in  question  to  distinguish  it  from 
that  which  was  held  to  be  lawful.  My  Lords,  I  only  use  that 
phrase  ^'  rightly  or  wrongly  "  to  emphasise  the  fact  that  I  am  not 
presuming  to  enter  into  the  question  of  the  accuracy  of  the 
bishop's  judgment,  oyer  which,  as  I  haye  said,  I  haye  no  juris- 
diction. 

The  bishop  then  proceeds  to  shew  that  the  litigation  would  be 

mischieyous  if  persisted  in ;  that  no  important  question  could  be 

determined  by  its  continuance,  except  one  which   is  already 

coyered  by  authority,  and  in  his  yiew  litigation  would  be  mis- 

(1)  L.  R.  6  P.  C.  435. 
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chievous  both  to  the  Church  and  to  the  religions  life  of  the     H.  L.  (E.) 
eonntry.  1891 

My  Lords,  I  am  wholly  unable  to  understand  how,  under  such    allgbovt 
circumstances,  it  can  be  contended  that  the  bishop  has  not  con-  lo^jj  gigaop 
sidered  all  the  circumstances  of  the  case.  of  London. 

My  Lords,  with  respect  to  the  appeal  of  Lighten  v.  Bishop  of     ^^^^ 
London,  I  do  not  desire  to  add  anything  to  the  very  lucid  judg-  Lom>  Bishop 

ment  of  Hawkins,  J.  (1).    And  in  truth  it  would  be  impossible       

to  distinguish  this  case  from  the  last,  except  that  the  bishop  has        l.g.  ^^* 

in  this  appeal  introduced  into  his  reasons  that  an  application  was 

pending  on  an  appeal  from  a  former  case.    I  am  of  opinion  that 

that  was  one  of  the  circumstances  which  the  bishop  was  entitled 

to  consider,  and  I  am  therefore  of  opinion  that  in  this  case,  as 

in  the  other,  the  judgment  of  the  C!ourt  of  Appeal  ought  to 

be  affirmed* 

My  Lords,  I  have  to  add  that  my  noble  and  learned  friend. 
Lord  Hannen,  has  read  my  judgment,  and  desires  to  express  his 
concurrence  in  it. 

Lord  Bbamwell  : — 

My  Lords,  I  am  of  opinion  that  this  judgment  should  be 
affirmed.  I  cannot  set  any  value  on  the  words  "  whole  circum- 
stances of  the  case."  I  think  the  duty  of  the  bishop  would  be 
the  same  as  it  is  with  those  words  if  they  were  left  out.  Of 
course  he  is  to  consider  the  circumstances  of  the  case,  that  is  the 
whole,  not  a  part  only.  Expressio  eorum  quae  tacit^  insunt 
nihil  operatur.  However,  I  will  bear  the  words  in  mind,  the 
bishop  is  to  consider  the  circumstances  of  the  case.  It  was 
argued  that  he  need  not,  that  he  might  say,  I  will  not  consider 
them,  and  then  he  must  transmit  the  representation  and  proceed 
as  in  the  statute.  There  is  absolutely  no  pretence  for  this  con- 
tention; he  would  fftil  in  his  duty  if  he  did  not  consider  the 
case.  He  is  only  to  transmit  the  case  if  he  co  nsiders  he  ought. 
Suppose  the  words,  instead  of  those  used,  had  been,  ''If  the 
bishop  shall  be  of  opinion  that  proceedings  should  be  taken,  he 
shall  transmit,  &c.,"  could  there  be  a  doubt  that  he  would  have 
to  consider  the  case  ?  There  is  indeed  this  difference,  that  if, 
(1)  [1891]  2  Q.  B.  48. 

Vol.  I.  1891.  3  2  Z 
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H.  L.  (£.)    as  the  words  stand,  he  cannot  say  that  proceedings  should  not  be 

1891        taken,  though  he  could  not  say  affirmatively  that  they  should  be, 

Aux}BorT    hd  ought  to  transmit  the  representation.     For  he  is  not  of 

Lord  Bmhop  ^P^^^  *^^  ^®  ought  not.    But  that  does  not  shew  he  need  not 

OF  London,  consider  the  case.    He  is  bound,  it  is  his  duty  to  do  so. 

LiQHTON         Then  it  was  said  that  there  was  something  he  iiad  considered 

LoBD  BiflHop  which  he  ought  not  to  have  considered,  and  something  he  had 
OF  London.  ^  ^ 

not  considered  which  he  ought  to  have,  and  so  he  had  not  ccm- 

-^^^  sidered  the  whole  circumstances  and  them  only.  It  seems  to  me 
that  this  is  equivalent  to  saying  that  his  opinion  can  be  reviewed. 
I  am  clearly  of  opinion  it  cannot  be.  If  a  man  is  to  form  an 
opinion,  and  his  opinion  is  to  govern,  he  must  form  it  himself 
on  such  reasons  and  grounds  as  seem  good  to  him.  If,  indeed, 
one  can  suppose  the  bishop,  in  such  a  case  as  this,  refused  to 
form  an  opinion  by  a  point-blank  refusal  by  such  a  state- 
ment as  that  he  was  of  opinion  proceedings  should  not  be  taken 
because  they  never  should  be,  it  may  well  be  that  he  might 
be  ordered  to  do  his  duty ;  that  would  be  to  consider  the  case 
as  in  the  alternative  branch  of  the  rule  nisi :  not  to  transmit  the 
representation  as  the  rule  commands  him.  How  could  he,  in 
the  case  I  have  put^  ask  the  parties  whether  they  would  submit 
to  his  directions?  I  have  dealt  with  this  argument^  but  the 
question  does  not  arise,  for  the  bishop  has  considered  the  cir- 
cumstances of  the  case.    He  has  not  declined  jurisdiction. 

Then  it  is  said  why  if  his  decisions  cannot  be  reviewed  is  he 
to  state  his  reasons  ?  Lindley  L.  J.  has  given  an  excellent  answer 
to  this.  It  is  that  he  may  be  under  the  necessity  of  forming  a 
careful  opinion,  and  one  that  will  bear  public  eicamination.  It 
is  like  the  constitutional  duty  of  judges  who  give  their  reasons 
for  their  judgment  though  there  is  no  appeal ;  as  in  the  case  of 
your  Lordships'  House,  and  as  formerly  the  judges  of  the  superior 
Court  gave  on  motions  for  new  trials,  for  example,  and  other 
cases,  and  as  they  do  now  though  there  is  no  appeaL  I  believe 
if  there  had  been  such  a  law  or  rule  in  the  3  &  4  Yict  it  would 
have  been  impossible  that  the  question  in  JvUva  v.  Bishop  of 
Oxford  (1)  should  have  arisen. 

It  was  asked  what  was  the  use  or  object  of  the  Act  of  1874  if 
(1)  5  App.  Cas.  214. 
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the  bishop  still  has  a  discretion  which  cannot  be  reviewed.    I    H.  L.  (B.) 
have  partly  answered  that  argument  already ;  but  if  anyone  will       1891 
refer  to  Lord  Penzance's  opinion  in  this  House  in  that  case  of    Alloboit 
Julius  V.  Bishop  of  Oxford  (1),  he  would  see  what  might  be  the  lobi>  Bmeop 
application  to  the  bishop,  who  might  make  it,  and  other  matters  ^^  Lomdok. 
not  provided  for  by  3  &  4  Vict,  but  provided  for  in  the  Act  of        ^™' 


1874.  ^^^ 

OP  Lovocur. 

I  have  one  more  remark  to  make.    Lord  Cairns  said  that  where        

m  1.  .1  ••  1  ,...,    Lord  BpMiiwdL 

there  was  a  discretion,  the  opinion  ought  not  to  be  criticised.       

Lord  Cairns  was  a  great  lawyer  and  a  consummate  judge ;  but  I 
differ  with  him  unhesitatingly.  I  think  that  it  is  precisely 
where  there  is  a  discretion  that  the  decision  may  be  criticised* 
I  thought,  nay,  I  knew^  that  the  law  was  being  broken,  and  that 
there  was  a  refusal  to  try  and  stop  the  illegality ;  that  was  wrong, 
and  I  said  so.  It  is  not  a  duty  in  a  judge  to  do  that,  but  it  is 
often  done,  and  with  the  goodwill  and  approval  of  the  public, 
and  I  would  do  so  in  this  case  if  I  thought  the  bishop  wrong ; 
that  is  if  I  knew  he  was  not,  as  in  Julius  v.  Bishop  of  Oxford  (1), 
interfering  to  stop  what  he  knew  was  an  illegality.  But  I  do 
not ;  I  have  absolutely  no  opinion  as  to  whether  the  Bishop  of 
London  in  this  case  was  right  or  wrong ;  I  do  not  understand 
the  matter ;  it  has  not  been  argued  before  us.  I  carefully  abstain 
from  any  indication  of  an  opinion  on  what  may  be  called  the 
merits  as  I  think  it  beside  the  question  before  us. 
These  considerations  apply  to  both  the  cases. 

LoBD  Hebsohell  : — 

My  lords,  the  question  which  arises  on  each  of  these  appeals 
is  whether  a  mandamus  ought  to  issue  to  the  Bishop  of  London, 
commanding  him  to  transmit  a  copy  of  the  representation  of  the 
appellants  to  the  Dean  and  Chapter  of  St.  Paul's  Cathedral.  In 
the  case  in  which  Allcroft  and  others  are  the  appellants,  the 
writ  was  issued  in  accordance  with  the  judgment  of  the  majority 
of  the  judges  who  heard  the  case  in  the  Queen's  Bench  Division ; 
but  the  order  for  the  issue  of  the  writ  was  reversed  by  the  Court 
of  Appeal.  The  representation  made  to  the  bishop  was  that  the 
dean  and  chapter  had  set  up  upon  the  reredos  an  image  of  Our 

(1)  5  App.  Cas.  214. 

3  2  Z  2 
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H.  L.  (E.)    Lord  upon  the  cross  in  a  conspicuous  position,  and  also  an  image 
1S91        of  the  Virgin  Mary  with  the  Child  in  her  arms.    It  was  further 

Allcboft  represented  that  each  of  the  images  tended  to  encourage  ideas 
Lord  Bishop  *^^  devotions  of  an  unauthorized  and  superstitious  kind,  and 
OF  London,  that  they  were  additions  to  the  fabric   ornaments  or  furniture 

LiGKTON     ^£  ^j^^  cathedral  church,  and  were  decorations  forbidden  by  law. 
OT^NTON^      The  bishop  did  not  transmit  the  representation  to  the  dean 

and  chapter,  but  stated  in  writin&r  the  reasons  for  his  opinion 

—  that  proceedings  should  not  be  taken  thereon.  That  it  was 
within  his  province  thus  to  act,  under  the  provisions  of  the 
statute  of  1874,  could  not  be  denied.  The  words  of  sect.  9  of 
the  enactment  are  clear  and  unambiguous :  "  Unless  the  bishop 
shall  be  of  opinion,  after  considering  the  whole  circumstances 
of  the  case,  that  proceedings  should  not  be  taken  on  the  repre- 
sentation (in  which  case  he  shall  state  in  writing  the  reasoa 
for  his  opinion  •  •  •),  he  shall,  within  twenty-one  days  after 
receiving  the  representation,  transmit  a  copy  thereof  to  the 
person  ciomplained  of."  It  is  obviously,  therefore,  a  complete 
answer  to  the  allegation  that  the  bishop  has  committed  a  breach 
of  duty  in  not  transmitting  the  representation  to  the  persons 
complained  of,  that  he  was  of  opinion,  after  considering  the 
whole  of  the  circumstances  of  the  case,  that  proceedings  ought 
not  to  be  taken  thereon. 

But  it  is  said  that  in  the  present  case  it  appears  from  the 
reasons  he  has  given,  that  the  bishop's  opinion  was  not  formed 
''after  considering  the  whole  circumstances  of  the  case,"  and 
that  the  condition  which  would  alone  justify  his  abstaining  from 
transmitting  the  representation  has  thus  not  been  complied 
with.  The  appellants  insist  that  if  the  bishop  considers  less 
than  the  whole  of  the  circumstances  of  the  case,  or  anything 
beyond  those  circumstances,  in  forming  his  opinion,  he  is  bound 
to  transmit  the  representation  and  allow  the  proceedings  to 
continue,  even  though  he  be,  in  fact,  of  opinion  that  proceedings 
ought  not  to  be  taken.  And  they  say  that,  in  the  case  before 
your  Lordships,  it  is  manifest  that  his  opinion  has  been  based 
upon  considerations  outside  the  circumstances  of  the  case. 

My  Lords,  when  the  statute  prescribes  that  the  bishop's 
opinion  is  to  be  formed  after  considering  the  whole  of  the  cir- 
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cmnstances  of  the  casOi  I  think  it  must  mean  that  the  bishop  is    H.  L  (E.) 
to  consider  all  the  circumstances  which  appear  to  him,  honestly       1891 
exercising  his  judgment,  to  bear  upon  the  particular  case,  and     alloboft 
opon  the  question  whether  he  ought  in  that  case  to  prevent  pro-  lo^d  Bimop 
ceedings  being  taken.    I  dissent  entirely  from  the  view  that  it   o'  London. 
is  for  the  Courts  or  your  Lordships  to  determine  what  are  the     ^^^^ 
•considerations  which  ought  to  goyem  the  bishop's  opinion.    If  a  LordBmhop 
dozen  persons  told  to  consider  all  the  circumstances  of  a  given       

.  Loxd  HenchelL 

case,  and  to  form  their  opinion  thereon,  were  required  to  state       

what  considerations  they  had  taken  into  account,  I  do  not  believe 
that  any  two  of  them  would  precisely  agree  in  their  statement. 
Supposing  a  writ  of  mandamus  were  to  issue  in  such  a  case  as 
this,  and  that  the  bishop  were  to  return  that  he  was  of  opinion, 
lifter  considering  all  the  circimistances  of  the  case,  that  proceed- 
ings should  not  be  taken,  the  return  would  undoubtedly  be  good 
in  point  of  law.  It  could  only  be  met  by  a  traverse  of  fact ;  and 
a  jury  would  have,  I  presume,  to  determine,  if  the  contention  of 
the  appellants  be  well  founded,  what  in  their  opinion  were  the 
circumstances  which  the  bishop  ought  to  have  taken  into  con- 
sideration. I  am  satisfied  that  this  could  not  have  been  intended 
by  the  Legislature.  It  appears  to  me,  I  confess,  clear,  that  the 
bishop  has  been  empowered,  even  where  the  representation  shews 
prima  facie  a  breach  of  the  law,  to  say  whether  under  the  circum- 
stances the  proceedings  ought  to  be  permitted. 

It  was  contended  that  inasmuch  as  the  Legislfl^ture  requires 
the  bishop  to  state  the  reasons  for  his  opinion,  it  was  intended 
that  these  reasons  should  be  reviewed  to  the  extent  at  least  of 
seeing  that  the  bishop  had  considered  all  the  circumstances  of 
the  case.  I  can  draw  no  such  conclusion.  I  think  this  obliga- 
tion was  imposed  upon  him,  in  order  to  secure,  as  I  think  it  was 
calculated  to  do,  a  careful  consideration  of  the  circumstances  of 
the  case,  and  a  conclusion  for  which  in  the  bishop's  opinion,  he 
was  able  to  disclose  adequate  reasons.  The  knowledge  that  his 
reasons  would  be  made  public  and  be  the  subject  of  criticism, 
would  manifestly  tend  to  prevent  capricious  and  ill-considered 
tuition. 

Arguments  were  addressed  to  your  Lordships  with  a  view 
of  shewing  the   inconvenient   and  mischievous  consequences 
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H.lbClL)    which  might  flow  from  saoh  a  disoietion  if  uncontrolled;  but 

1881        with  this  your  Lordships  have  nothing  to  do ;  your  duty  is  to 

Ai^T^ilLn^    administer  the  law  according  to  its  plain  interpretation,  and  not 

Lon>  Bishop  *^  >^*>^y  i*>  ^^^^  though  you  should  think  that  by  so  doing  a 

w  Loudon,  more  just  and  expedient  result  would  be  ensured.    One  can 

^^™"     conceive  cases,  such  as  were  suggested  in  argument,  in  which  it 

l/sp  Bishop  might  be  shewn  that  the  bishop  had  not  exercised  his  discretion 

OW  LOHSON. 

at  all;  if,  for  example,  he  determined  never  to  permit  pro- 
ceedings under  the  Act,  or  laid  down  some  arbitrary  rule  by 
which  his  action  was  to  be  governed,  independent  of  the  circum- 
stances of  the  particular  representations  he  might  receive,  in 
such  an  event  the  Courts  might  well  interfere,  just  as  they  have 
done  in  similar  circumstances  in  the  case  of  justices  who  were 
empowered  to  exercise  a  discretion ;  but  nothing  of  the  sort  was 
or  could  be  suggested  in  the  present  case. 

It  is  impossible  to  read  the  bishop's  statement  without  seeing 
that  he  has  honestly  considered  what  appeared  to  him  to  be 
all  the  circumstances  bearing  on  the  question.whether  proceedings 
should  be  allowed  to  go  on.  This  being  so,  it  is  not  for  your 
Lordships,  on  this  application  for  a  mandamus,  to  consider 
whether  the  bishop's  reasons  are  good  or  bad;  whether  they 
ought  or  ought  not  to  have  led  him  to  form  the  opinion  he  did. 
But  I  think  it  only  right  to  say  that  the  meaning  of  that  part  of 
his  statement  which  refers  to  the  case  of  PhillpoUs  v.  Boyd  (1), 
has,  in  my  opinion,  been  misconceived  by  the  appellants.  That 
case  did,  I  think,  decide  that  the  introduction  of  a  figure  of  Our 
Lord  in  a  reredos  as  part  of  a  decoration,  was  not  of  itself  neces- 
sarily and  under  all  circumstances  unlawful.  And. this  is,  I 
think,  all  that  the  bishop  meant  to  say  in  the  passage  which 
was  so  much  commented  on  at  the  Bar.  I  am  of  opinion  that 
the  judgment  of  the  Court  below  was  right  and  ought  to  be 
affirmed. 

The  judgment  in  the  Court  of  Appeal  in  the  case  with  which 
I  have  just  dealt  was  delivered  on  the  17th  of  December  1889. 
Whilst  the  appeal  therefrom  was  pending  in  this  House,  viz.,  on 
the  1st  of  May  1890,  the  appellants.  Lighten  and  others,  made  a 
representation  to  the  bishop  under  the  provisions  of  the  Public 
(1)  L.  R.  6  P.  C.  435. 
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Worship  Begulation  Act.     This  representation  contained  all    H.L.  (E.) 
the  allegations  set  forth  in  the  representation  made  by  the       1891 
appellants  Allcroft  and  others,  and  alleged  further  that  each  of    alloboft 
the  two  images  had,  in  fact,  encouraged  ideas  and  devotions  of  lq^d  Bishop 
an  nnanthorized,  idolatrous,  and  superstitious  kind,  and  had   of  Londox. 
been,  in  fact,  abused,  and  that  unauthorized,  idolatrous  and     ^^^^^ 
superstitious  regard  and  reverence  had  been,  in  fact,  paid  to  Lob^  Bishop 

each  of  theuL     The  bishop  stated  that  having  considered  the       

whole  of  the  circumstances  attending  the  representation,  he  was  J^ 
of  opinion  that  proceedings  should  not  be  taken  thereon,  the 
reason  given  being  that  the  questions  raised  were  in  substance 
identical  with  those  raised  in  the  case  of  the  representation  of 
Allcroft  and  others,  and  that  the  application  by  them  for  a 
mandamus  was  then  pending  in  the  House  of  Lords,  and  would 
shortly  be  ready  for  hearing. 

A  writ  of  mandamus  was  thereupon  sought  to  compel  the 
bishop  to  transmit  a  copy  of  the  representation  to  the  dean  and 
chapter.  The  two  learned  judges  in  the  Queen's  Bench  Divi- 
sion having  differed  in  opinion,  the  order  nisi  for  a  mandamus 
was  discharged.  This  judgment  was  affirmed  by  the  Court  of  . 
Appeal,  and,  I  think,  quite  rightly.  I  have  already  expressed 
my  opinion  as  to  the  bishop's  functions  and  powers  under  the 
statute.  I  think  there  is  no  ground  for  saying  that  he  has  not 
acted  within  his  jurisdiction  and  exercised  the  discretion  vested 
in  him.  The  fact  that  the  appeal  in  the  other  case  was  pending 
in  your  Lordship's  House  at  the  time  the  representation  was  sent 
to  the  bishop,  was,  in  my  judgment,  clearly  a  circumstance 
which  he  was  justified  in  taking  into  consideration  when  he  had 
to  determine  whether  it  was  a  case  in  which  proceedings  should 
be  taken.  I  think  this  is  apparent  when  it  is  remembered  that 
if  the  representation  had  been  transmitted,  and  proceedings  had 
gone  on  in  the  first  case,  the  second  would  have  been  absolutely 
useless,  as  every  matter  alleged  by  the  second  representation 
would  have  been  relevant  and  capable  of  proof  under  the  first. 
On  the  other  hand,  those  who  made,  the  second  representation 
had  so  framed  it  that  even  if  the  bishop  were  held  to  have  acted 
within  his  powers  in  preventing  proceedings  on  the  first  repre- 
sentation, they  were  in  a  position,  if  the  bishop  allowed  this 
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H.  L.  (E.)    second  representation  to  proceed,  to  abandon  any  attempt  to 

1891       prove  the  added  allegations,  and  so  to  try  the  very  case  in 

Allcboft    which  the  bishop  thought  it  was  not  right  that  proceedings 

Lord  Bishop  ^^^^  ^  *^®°- 

OP  London.       I  think  that  the  judgment  of  the  Court  of  Appeal  ought  in 
LioffTON     ^j^  ^^^^  jg^  ^  1^^  affirmed. 

Lord  Bisbop 
OF  London.  Orders  of  the  Court  of  Appeal  of  the  llth  December 

1889  and  the  2nd  December  1890  affirmed,  and 

appeah  dismissed  with  costs. 

Lords'  Journals,  20th  July  1891. 

Solicitors   for  appellants   in    both   appeals:    Wainwright  db 
BaUlie. 

Solicitors  for  respondents  in  both  appeals :  Lee,  BoUon,  &  Lee. 
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ACCEFTAKOE— Bill  of  exchange—'*  In  faironr  of 

drawer"       -  -  -  -     680 

See  Bill  of  Exchange.    1. 
ACT  or  BAHXBUPTCT       -  -         -     816 

See  Bankbuptct. 
ABMIHI8TBATI01I— Power  of  executors  to  carry 

onhusiness  -  -         -         -     190 

See  Executor.* 
ALIEV— Immigration  of— Law  of  Victoria     878 

See  Victoria,  Law  of.    1. 
APPEAL— Extension  of  time  -  -     810 

See  Practice — Suprbmb  Court. 
ABBITBATIOir— Scotch  law  -         .       81 

See  Scotch  Law.    1. 

BAIL — Security  for  costs  of  appeal  -     088 

See  PRAoncB— Privy  Council. 
BAHKBU FfC  X — Act  of  Bankru^ey— Notice  of 
Intentum  to  Suepend  Payment — Bankruptcy  Act 
1883  (46  d:  47  Viet.  e.  52)  «.  4  eub-e.  1  (A).]  A 
dehtor  sent  to  his  creditors  this  letter : — **  Being 
unahle  to  meet  my  engagements  as  they  fall  due 
I  invite  your  attendance  at"  (a  specified  place 
and  time)  '^when  I  will  suhmit  a  statement  of 
my  position  for  your  consideration  and  deci- 
sion " : — Eddy  affirming  the  decision  of  the  Court 
of  Appeal  (24  Q.  B.  D.  320)  that  the  letter  would 
naturally  induce  the  creditors  to  helieve  that  the 
dehtor  intended  to  suspend  payment  of  his  dehts 
and  therefore  amounted  to  a  notice  that  he  was 
**  ahout  to  suspend  payment  of  his  dehts  '*  within 
the  meaning  of  the  Shmkruptoy  Act  1883  sect  4 
suh-seot  1  (k)  and  was  therefore  an  act  of  hank- 
mptcy.    Crook  v.  Morlet  -         -         -     818 

Lagos,  law  of     -  -  -         -     460 

See  Lagos,  Law  of. 

Scotch  law— Discharge  of  trustee      -  '  608 

See  Scotch  Law.  2. 
BILL  or  EZGHAHOE — Aeeeptanee,vfheiher quali- 
fied— Negotiable  Instrument — Words  Prohibiting 
Transfer  —  Acce/jatance  "  in  fawmr  of  Drawer 
only  '^—BiUs  of  Exchange  Act,  1882  (45  d:  46  Vict 
0.  61),  ss.  8, 19,  36.]    If  the  acceptor  of  a  hill  of 


BILL  or  EXCHAHGE— oonitnued. 
exchange  desires  to  qualify  his  acceptance,  he 
must  do  so  on  the  face  of  the  hill  in  clear  and 
uneouivooal  terms,  and  so  that  any  person  taking 
the  hill  could  not  if  he  acted  reasonably  fail  to 
understand  that  it  was  accepted  subject  to  an 
expressed  qualification. — ^A  bill  of  exchange  was 
drawn  by  L.  Delobbel  Flipo  payable  **  to  order 
Mr.  L.  Delobbel  Flipo."  The  drawees  stamped 
in  printed  letters  across  the  face  of  the  bill  the 
words  **  Accepted  payable  at  Alliance  Bank  Lon- 
don for*'  the  drawees.  Above  these  words  the 
drawees  wrote  ''In  favour  of  Mr.  L.  Delobbel 
Flipo  only.  No.  28."  The  word  ** order"  was 
struck  oui  but  when  or  by  whom  did  not  appear. 
In  an  action  on  the  bill  by  indorsees  for  value 
aeainst  acceptors  :—^e2(i,  Lords  Bramwell  and 
Morris  dissenting,  that  looking  at  the  position 
and  collocation  of  the  words  as  tbey  appeared  on 
a  facsimile  of  the  bill,  the  words  **in  favour  of 
Mr.  L.  Delobbel  Flipo  only  "  did  not  constitute  a 
qualification  of  the  acceptance,  that  the  accept- 
ance was  a  general  acceptance  of  a  negotiable 
bill,  and  that  the  action  was  maintainable. — 
Held  by  Lords  Bramwell  and  Morris  that  the 
acceptance  was  not  general  but  amounted  to  an 
acceptance  payable  to  L.  Delobbel  FUpo  onl^, 
and  that  the  bill  was  not  negotiable. — ^Tne  deci- 
sion of  the  Court  of  Appeal  (25  iQ.  B.  D.  348) 
affirmed.  Meter  &  Co.  v.  Decroix,  Yerlet  et 
CiE.       ------     680 

8.  Forgery  of  Name  of  Payee — Estoppel 

— Banker  —  Payee  a  *^  fictitious  or  non-existing 
person  " — Knowledge  of  Acceptor — Fictitious  Bui 
—Negligence— BiUs  of  Exchange  Act  1882  (45  &  46 
Vict.  c.  61)  «.  7  sub-s,  3.]  The  effect  of  sect.  7 
sub-sect.  3  of  the  Bills  of  Exchange  Act  1882 
(45  &  46  Vict  c  61)  is  that  a  bill  may  be  treated 
as  payable  to  bearer  where  the  person  named  as 
pavee  and  to  whose  order  the  bill  is  made  pay- 
able on  the  fiaoe  of  it  is  a  real  person  but  has  not 
and  never  was  intended  by  the  drawer  to  have 
any  right  upon  it  or  arising  out  of  it ;  and  this 
is  so  though  the  bill  (so  called)  is  not  in  reality 
a  bill  but  is  in  fact  a  document  in  the  form  of  a 
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BILL  OF  SXCHAHOS— «onttnue(Z. 
bill  monnfaotured  by  a  person  who  forges  the 
signature  of  the  named  drawer,  obtains  by  fraud 
the  signature  of  the  acceptor,  forges  the  signature 
of  the  named  payee,  and  presents  the  document 
for  payment,  both  the  named  drawer  and  the 
named  payee  being  entirely  ignorant  of  the  cir- 
cumstances.— ^A  series  of  documents  so  manufao- 
tured  were  made  payable  at  the  acceptor's  bank, 
and  the  amounts  were  paid  over  the  counter  to 
the  forger  or  his  agent  by  the  bank  bon&  fide  and 
in  pursuance  of  letters  of  advice  sig:ned  by  the 
acceptor,  whose  signature  thereto  was  fraudulently 
obtained  by  the  forger,  a  clerk  in  the  employ- 
ment of  the  acceptor : — Hdd,  that  the  bank  was 
entitled  to  debit  its  customer,  the  acceptor,  with 
the  amounts,  although  paid  to  the  ft)rger  or  his 
agent  and  not  to  a  bon&  fide  holder  of  the  docu- 
ments for  value  or  to  any  person  who  could  sue 
the  acceptor  upon  them : — ^By  Lord  Halsbury  L.O. 
and  by  Lords  Watson,  Herschell,  Macnaghten, 
and  Morris,  on  the  grouud  that  the  named  payee 
was  a  fictitious  or  non-existing  person  within  the' 
meaning  of  the  Bills  of  Exchange  Act  1882 
(sect.  7  sub-sect.  3)  and  that  the  documents  might 
be  treiited  as  bills  payable  to  bearer;  also — By 
Lord  Halsbury  L.G.  and  by  the  Earl  of  Selbome 
and  Lords  Watson,  and  JkUcnaghten  for  reasons 
turning  on  the  conduct  of  the  parties. — The  deci- 
sions or*  Charles  J.  (22  Q.  B.  D.  103)  and  of  the 
Court-  of  Appeal  (23  Q.  B.  D.  243)  reversed  on 
the  above  grounds. — Held,  contra  by  Lords  Bram- 
well  and  Field  that  a  banker  cannot  charge  his 
customer  with  the  amount  of  a  bill  paid  to  a  per- 
son who  had  no  right  of  action  against  the  cus- 
tomer, the  acceptor  ;  that  the  payee  was  not  fic- 
titious or  non-existent,  and  that  the  documents 
could  not  be  treated  as  bills  payable  to  bearer 
within  sect.  7  sub-sect.  3  of  the  Act ;  that  the 
conduct  of  the  parties  did  not  entitle  the  bank 
to  debit  the  acceptor  with  the  amounts;  and 
that  the  decisions  below  ought  to  be  afilrmed. 

GrOVEBNOB  AND  COUPAKY  OF  BaNK  OF  ENGLAND 
V,  YAaUAKO  BB0THEB8  .  -  -       107 

8.  Payment  and  DUoharge — Cancellaiion 

wilhout  AiUhority — Liability  of  Agent  employed 
to  collect  BUL]  t^liere  an  agent  is  employed  by 
the  holder  of  a  bill  to  receive  payment  of  it  from 
the  acceptor,  and  receives  payment  from  him 
clogged  with  a  condition  without  assent  to  which 
the  holder  is  not  entitled  to  retain  the  money 
paid,  the  agent  is  not  entitled  to  treat  such  con- 
ditional payment  as  if  it  were  an  absolute  pay- 
ment, and  to  cancel  the  bill  as  paid  before  he  has 
received  the  assent  to  the  condition.— The  agent 
of  a  bank  ofifered  to  try  to  obtain  payment  of  a 
bill  which  had  been  protested  for  hon-payment, 
and  the  holders  accepted  the  o£fer.  The  acceptors 
o£fered  to  pay  the  bill  and  the  protest  charges 
on  the  condition  that  they  should  not  be  called 
upon  to  pay  interest  and  expenses.  The  bank's 
agent  communicated  this  condition  to  the  holders, 
and  without  waiting  for  authority  took  payment 
of  the  bill  and  protest  charges,  marked  the  bill 
paid  and  delivered  it  to  the  acceptors,  who  deleted 
their  names  thereon.  Thereafter  the  holders  in- 
timated their  refusal  to  agree  to  the  conditions 
on  which  payment  had  been  made,  refused  to 
accept  the  sum  tendered  to  them  by  the  agent  of 


BILL  or  laCRkSQZ— continued. 
the  bank,  and  received  back  the  bill  cancelled. 
They  then  raised  an  action  against  the  aoceptots* 
for  the  amount  of  the  bill,  with  interest,  and  for 
the  expenses  of  the  action,  and  obtain^  decree, 
but  the  acceptors  became  bankrupt.  The  holders 
thereupon  raised  an  action  against  the  bank  con- 
cluding for  the  amount  of  the  bill,  with  interest, 
and  for  the  expenses  of  their  action  against  the 
acceptors: — Held,  affirming  the  decision  of  the 
Court  of  Session  (16  Ct.  Sess.  Cas.  4th  Series 
(BetUe),  1081),  that  the  bank  was  liable ;  but  waa 
entitled  to  an  assignation  of  the  rights  of  the 
holders  against  the  drawers  of  the  bill.  Bank  of 
Scotland  v.  Dominion  Bank  (Toronto)  -     59ft 

BISHOP— Discretion  of— Public  Worship  Act 

See  EOCLB8IA0IIOAL  CouBT.    2.        [666 

OABGO — ^Discharge  of — ^Payment  of  hire  of  ship 
JSee  Ship.    1.  [48 

CA8E8 — Alexander  v.  Bridge  of  AUan  Water 
Company  (7  Court  Sess.  Cas.  3rd  Series 
(Macph.  at  p.  498)  )  dictum  disapproved 
See  Scotch  Law.    1.  [81 

Baird^e  Trueteee  v.  Lord  Advocate  (15  Seaa. 

Cas.  4th  Series,  682)  disapproved  681 
See  Income  Tax. 

Barton  v.  Muir  (Law  Eep.  6  P.  C.  134)  dis- 
tinguished -  -  -  -  884 
See  New  South  Wales,  Law  op.    2. 

Bladewood  v.  The  Queen  (8  App.  Cas.  82) 

followed       -  -  -  -     476 

See  New  South  Wales,  Law  op.    4. 

BrandmCs  Patent  (9  App.  Cas,  589)  distin- 

'    guished        -  -  -  -     480 

See  Patent.    4. 
Bryce  v.  Graham  (2  Wil.  &  Shaw,  481 ;  S 

Wil.  &  Shaw,  823)  followed         -     616 

See  Scotch  Law.    4. 

: Clarice  v.  Wright  (6  H.  &  N.  849)  disap- 
proved -  -  -  •  804 
See  Settlement. 

Clarkeon  v.  Musgrave  (9  Q.  B.  D.  386)  ap- 
proved _  -  -  -  sift 
See  Negligence.    2. 

Clayton  v.  Lord  Wilton  (6  M.  &  S.  67)  ex- 
plained -  1  -  -  864 
See  Settlement. 

""  Fanny  M.   CarviUy"   The  (13  App.  Caa 

455,  n.)  approved   -  -  -     810 

See  Ship.    4. 

Jabloehkofs  Patent  ([1891]  A.  C.  293)  dis- 
tinguished -  -  -  -  480 
See  Patent.    4. 

Mackie  v.  Herberteon  (9  App.  Cas.  303)  ap- 
proved -  -  -  -  864 
See  Settlement. 

Maguire  v.  Bweell  (12  Scotdi  Sess.  Cas. 

4th  Series,  1071)  disapproved  -  871 
Sec  Negligence.    1. 

Newetead  v.  Searles  (1  Atk.  264)  explained 

See  Settlement.  [861 

CShanassy  v.  Joachim  (1  App.  Cas.  82)  dis- 

guished        -  -  -  -     884 

^Ve  New  South  Wales,  Law  op.    2. 
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CASES— omitnti^d. 

Price  V.  MouUcn  (10  0.  B.  561)  considered 

[476 

See  Nbw  South  Wales,  Law  op.    4. 
JReg.  V.  Nash  (10  Q.  B.  0.  454)  approyed 

See  Infant.  [8S8 
Sanaon  v.  Davie  (14  Court  Sees.  4th  Series 

(Rettie)  113)  disapproved  -     418 

See  Scotch  Law.    5. 
Stoord   V.   Cajneron  (1    Scotch    Sess.  Cas. 

2nd  Series  493)  approyed  -  -     825 

See  NEauGENCE.    2. 

"  Tamnania;'  The  (15  App.  Gas.  228)  fol- 
lowed -  -  -  -  209 
See  Ship.    8. 

Th<mas  v.  Quartermaine  (18  Q.  B.  D.  685) 

considered    -  -  -  -     885 

See  Negligence.    2. 

Wiggett  y.  Fox  (11  Ex.  832)  considered 

See  Negligence.    1.  [871 

WiUon  y.  Merry  (Law  Bep.  1 H.  L.,  Sc.  331) 

explained     -  -  -  -     871 

See  Negligence.    1. 

Woodhead  y.  Gartrtess  Mineral  Company  (4 

Scotch  Sess.  Gas.  4th  Series  469)  dis- 
approved -  -  -  -  871 
See  Neougence.    1. 

CETLOK,  LAW  OY—Fisoal  Sale^EJectment.^  In 
an  action  of  ejectment  it  appeared  that  the  plain- 
tiff  had  derived  title  by  purchase  from  the  mort- 
gagor of  the  estate  in  question,  and  had  cove- 
nanted with  his  vendor  to  pay  all  sums  due  on 
the  mortgage ;  while  the  defendant  had  derived 
title  and  possession  by  a  subsequent  purchase  at 
a  fiscal  sale  obtained  by  the  mortgagee  in  posses- 
sion in  proceedings  to  which  the  plaintiff  was 
not  a  party: — Held,  that  whether  the  plaintiff 
was  bound  by  the  fiscal  sale  or  not,  he  could  not 
in  justice  or  in  law  eject  the  defendant  without 
at  least  paying  to  him  the  moneys  due  on  the 
mortgage ;  and  that,  whether  he  was  entitled  to 
redeem  or  not,  there  being  no  prayer  for  relief  of 
that  character,  it  could  not  be  decreed  to  him 
in  this  action.  Murugabeb  Mabimuttu  v,  De 
SOYSA    ------        69 

CHABITY— Income  tax       «-  -  -     581 

See  Income  Tax. 

CHABTEBPABTT — Payment  of  hire— Discharge 
of  cargo        -  -  -  -       48 

See  SmF.    1. 

CHEQUZ — Forgery  of  name  of  payee — ^Estoppel 
See  Bill  of  Exchange.    2.  [107 

CHINA — ^Immigrants  to — Law  of  Victoria      872 
•    See  ViCTOBiA,  Law  op.    1. 

CHUBCH-- Pew — Ownership  -  -     828 

See  EccLESL^sncAL  Law.    1. 

-     1,  859,  810 


C0LLI8I0H--Ship     - 

See  Ship.    2,  3,  4. 

Ship — Marine  Insurance 

See  Insurance,  Marine. 

COLONIAL  LAW— Ceylon    - 

See  Ceylon,  Law  op. 
—  Gold  Coast — Lagos 

See  Lago0,  Law  op. 


-     401, 485 
1.2. 


COLONIAL  JJLW— continued. 

New  South  Wales      -     844,  884,  455,  476 

See  New  South  Wales,  Law  op.    1 — 4. 
New  Zealand     -         -         -         r     485 

See  New  Zealand,  Law  op. 
—  Nova  Scotia       -  -  -  -     471 

See  Nova  Scotia,  Law  op. 
Trinidad  -  -  -  -     450 

See  Trinidad,  Law  op. 

:  Victoria-         -         -  248,273,446 

See  Victoria,  Law  op.    1,  2,  '6. 

COMXON  EXFLOTMSNT— NegUgcnco  -  871 
See  Neguoencb.    1. 

COXPSNSATION  — Mines— Waterworks  Com- 
pany -----  81 
See  Waterworks  Company. 

COuflTX  COUBT— Appeal  from— Point  not  raised 
at  trial         -  -  .  -     825 

See  Negligence.    2. 

CBEDITOSS'  DEED— Resulting  Trust  -  297 
See  Trust. 

CEOWN— Grant  of  several  fishery  -  -     648 

See  Fishery. 

CSOWN  LAND— New  South  Wales— Purchase 
by  infant     -  -  -  -     884 

iSee  New  South  Wales,  Law  op.    2. 

CUBATOS  BONIS— Lunatic— Scotch  law  •  616 
See  Scotch  Law.    4. 

DEBT— Locality  of— Probate  duty  -     476 

See  New  South  Wales,  Law  op.    4. 
DOCK — Negligence  of  harbour-master — Authority 

to  bind  over  -  -  -     499 

See  Negligence.    3. 
DONATION— By  wife  to  husband  -  -     689 

See  Scotch  Law.    3. 

EASEMENT— Right  of  way— Scotch  law  -*  689 
See  Scotch  Law.    6. 

ECCLESIASTICAL  LkW^-Church— Pew—Right 
appurtenant  to  House — Evidence — Long  User  and 
Acts  of  Ownerahip--Pre8umption  of  Legal  Origin 
— Prescription — FacuUy.}  A  pew  may  be  an- 
nexed to  a  dwelling-house  in  the  parish  by  a 
faculty,  and  a  faculty  may  be  presumed  upon 
evidence  of  exclusive  possession  and  repair  for 
a  long  period. — ^The  owner  of  a  freehold  dwelling- 
house  brought  an  action  in  respect  of  the  dis- 
turbance of  his  possession  of  a  pew  in  the  parish 
church.  There  was  evidence  that  for  more  than 
seventy  years  he  and  his  predecessors  in  title 
had  occupied  the  pew,  kept  it  locked,  and  re- 
paired it : — Held — upon  the  principle  that  a  legal 
origin  ought  to  be  presumed  if  a  legal  origin  bo 
possible — that  the  grant  of  a  faculty  ought  to  bo 
presumed,  and  that  the  action  was  maintainable ; 
and  that  this  was  so  though  it  appeared  that  200 
years  ago  the  then  lessee  of  the  house  (before  he 
became  the  freeholder)  first  acquired  possession 
of  the  pew  in  a  manner  which  gave  no  legal 
title,  the  subsequent  enjoyment  not  being  more 
consistent  with  the  illegal  origin  than  with  the 
presumption  of  a  later  faculty. — The  decision  of 
the  Court  of  Appeal  (23  Q.  B.  D.  48)  affirmed. 
PmLiPPS  V.  Halliday  -         -         -     jS88 
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ECCLESIASTICAL  ULW^-^iontinued. 

2. PMic  Worship  Begtdation  Act,  1874 

(37  <t  38  Vict.  0.  85),  m.  8,  9— itaftop'*  Discretion 
to  stop  Proceedings  on  Bepresentation—**  After 
considering  the  whole  circumstances  of  the  com^* — 
Befusal  or  Excess  of  Jurisdictionr— Mandamus.'] 
By  8.  9  of  the  Public  Worship  Begulation  Act, 
1874,  it  is  provided  that  where  a  representation 
has  under  sect.  8  been  sent  to  the  bishop  of  the 
diocese  complaining  of  an  unlawful  alteration  in 
or  addition  to  the  fabric,  ornaments  or  fumituie 
of  a  cathedral  church,  the  bishop  shall  take 
certain  speoifled  steps  to  have  the  matter  of  the 
complaint  tried  in  one  of  the  ways  prescribed  by 
the  Act  "unless  the  bishop  shall  be  of  opinion, 
after  oonsidering  the  whole  circumstances  of  the 
case,  that  proceedings  should  not  be  taken  on  the 
representation,  in  which  case  he  shall  state  in 
writing  the  reason  for  his  opinion,"  &c. — ^A  repre- 
sentation was  sent  to  the  Bishop  of  London  com- 
plaining that  the  Dean  and  Chapter  of  St  Paul's 
Cathedral  Chuzoh  had  set  up  on  a  reredos  in  that 
church  images  of  Our  Lord  and  of  the  Virgin 
and  Child  and  that  the  images  tended  to  en- 
courage ideas  and  devotions  of  an  unauthorized 
and  superstitious  kind  and  were  unlawful.  The 
bishop  replied  that  having  in  pursuance  of  the 
Act  consioercd  the  whole  circumstances  attending 
the  representation  he  was  of  opinion  that  pro- 
ceedings should  not  be  taken  for  reasons  which 
he  stated  at  leneth,  the  reasons  being  based  upon 
his  view  of  the  decision  in  PhiUpotts  v.  Boyd  (Law 
Bep.  6  P.  C.  435^  as  affecting  the  present  case 
and  upon  the  mischievous  results  which  such 
litigabion  would  in  his  opinion  cause.  On  an  ap- 
plication for  a  mandamus  to  compel  the  bishop 
to  proceed  according  to  the  Act,  upon  the  ground 
that  the  bishop's  reasons  shewed  that  he  had  not 
considered  the  whole  circumstances  of  the  case, 
and  also  had  considered  matters  which  were  not 
circumstances  of  the  case,  the  Court  of  Appeal 
held  (24  Q.  B.  D.  213)  that  there  did  not  appear 
^  to  be  any  ground  for  either  contention,  and  that  a 
mandamus  ought  not  to  issue.— While  the  appeal 
from  that  decision  was  pending  in  this  House,  a 
second  representation  was  made  to  the  bishop 
with  regard  to  the  same  images  and  in  similar 
terms,  with  the  additional  all^ation  that  the 
miages  had  in  fact  encouraged  idolatrous  and 
superstitious  ideas  and  devotion,  and  that  idola- 
trous and  superstitious  roverence  had  been  paid 
to  them.  The  bishop  replied  that  having  con- 
sidered the  whole  ciroumstances  attending  the 
representation,  he  was  of  opinion  that  proceedings 
should  not  be  taken  for  the  reason  that  the 
questions  raised  in  the  ease  wero  in  substance 
identical  with  those  raised  in  the  first  case,  and 
that  the  appeal  in  the  first  case  was  then  pending 
in  this  House.  A  similar  application  for  a  man- 
damus having  been  made,  the  C!ourt  of  Appeal, 
affirming  the  decision  of  Hawkins,  J.  ([1891] 
2  Q.  B.  48),  held  that  there  was  no  ground  for 
the  mandiunus. — SM,  affirming  the  decisions  of 
the  Court  of  Appeal  in  each  case,  that  the  bishop 
had  acted  witEm  iife  jurisdiction  and  exerdsed 
the  di«  n  him;  that  whether  the 

reasoi  o;ood  or  bad,  the  bishop 

bavit  le  ciroumstances  which 

ftp]^  47  ezeroising  his  judg- 

ticular  case,  his  reasons 
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could  not  be  reviewed,  and  that  there  was  no 
ground  for  a  mandamus.     Allcboft  v.  Jjoibd 
Bishop  of  London.    Lighton  v.  Lobd  Bishop  of 
London  -----     Q66 

SJSCTKEHT— Fiscal  sale— Law  of  Ceylon      68 
See  Ceylon,  Law  of. 

ESTOFPEIr-Bill  of  Exchange— Forgery  -     107 
See  Bill  of  Exchanqb.    2. 


A 


VXECUTOB^Administration^Assets  of  Tedator 
— Power  of  Executors  to  earn  on  BusinessSight 
of  Executors  to  Indemnity — Bights  of  Crediiors  of 
Testator  and  subsequent  Creditors  of  Executors.'] 
A  testator's  business  was  carried  on  for  about 
three  years  by  his  executors  after  his  death  in 
accordance  with  the  provisions  of  tiie  will  and 
with  the  assent  of  the  testator's  creditors,  in  the 
interest  of  the  creditors  as  well  as  of  the  bene- 
ficiaries, and  was  properly  carried  on: — Hdd^ 
that  the  executors  were  entitled  (in  priority  to 
claims  by  the  testator's  creditors)  to  be  indemnified 
out  of  the  testator's  estate  against  the  liabilitlee 
which  they  had  properly  incurred,  and  that  the 
indemnity  was  not  limited  to  that  portion  of  the 
assets  which  had  come  into  existence  or  changed 
its  form  since  the  testator's  death. — ^The  decision 
of  the  Court  of  Appeal  (40  CJh.  D.  536)  varied 
accordingly.    Dowsb  v.  Gobton     -  -     190 

rACULTT— Pew— Presumption  of  grant  -     228 
See  EccLBBiAsncAL  Law.    1. 

FISCAL  SALS— Law  of  Ceylon      -         .       68 
See  Cetlon,  Law  of. 

nSHEBT,  Severaly  in  Tidal  Waters^Foreakore 
of  the  Sea — Ownership  of  SoUSmdenee— Pre- 
sumption— Orant  by  Crown  of  Several  FiAery.^ 
Prim&  facie  the  Crown  is  entitled  to  every  part  of 
the  foreshoro  of  the  sea  between  high  and  low- 
water-mark;  but  proof  of  the  ownership  of  a 
several  fishery  over  part  of  the  foreshore  raises  a 
presimiption  against  the  Crown  that  the  fiediold 
of  the  soil  of  that  part  of  the  foreshore  is  in  the 
owner  of  the  several  fishery.  The  Attobnet- 
Genbbal  o.  Ehebson  -         -         -     6tt 

POO— Collision— Shij)  -  -  -         1 

See  Bhip.    2. 

FOSEIGir  PATENT   -         -  -  -     888 

See  Patent.    1. 

FOBESHO&E— Right  of  Crown      -  -     648 

iSetfFlSHEBT. 

rOBOEBY— Bill  of  exchange— FictitiouB  person 
See  Bill  of  ExcHANas.    2.  [107 

Transfer  of  land— Victoria     -  -     248 

See  ViCTOBiA,  Law  of.    2. 

TBATTD — ^Trade-mark — ^Intention  to  deceive 

See  Tbade-mabk.  [817 


eOLD  COAST— Law  of         -  - 

See  Lagos,  Law  of. 

QUABDIAK— niegitimate  child    - 
^Infant. 

HABEJbl  COfiPUS— Appeal  from   - 
See  Infant. 
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HABBOUB  —  Authority  of  harbonr-master  — 
Negligence  -  -  -  -     409 

See  Negligence.    3. 

HUSBAHB  AHD  WIFE— Law  of  New  South 
Wales  -  -  .  -     244 

See  New  Socth  Wales,  Law  op.    5. 

Scotch  law         -  -  -  -     eS9 

See  Scotch  Law.    3. 

ILLSGirnCATE  CHILD— Custody  of       -     888 

See  Infant. 
Death  of— Reparation  to  parents      -     412 

See  Scotch  Law.    5. 
Marriage  settlement— Volunteer      -     264 

See  Settlement. 
Will— Construction— "  Relatives  "   -     804 

i8«  Will. 
IKCOKE  TAX — Bevenue — Allowances — "  Chart- 
table  Purposes  *' — Certificate — Procedure — Man- 
damus to  Commissioners — 5  <fc  6  Vict.  c.  85, 
Sched.  A,  s.  61,  No.  VI.,  s.  62.]  By  5  &  6  Vict. 
c.  35,  s.  61,  No.  VL,  allowances  in  respect  of  the 
income  tax  imposed  hy  Sched.  A  are  to  he 
granted  hy  the  Commissioners  for  Special  Pur- 
poses of  the  Income  Tax  on  (inter  alia)  the  rents 
and  profits  of  lands,  tenements,  hereditaments, 
or  heritages,  vested  in  trustees  for  charitable 
purposes,  so  £Eff  as  the  same  are  applied  to  chari- 
table purposes. — ^In  a  case  where  an  allowance 
which  ought  to  be  granted  is  refused  mandamus 
lies  to  the  Commissioners  commanding  them  to 
grant  the  allowance  antl  to  give  a  certificate  of 
the  allowance  with  an  order  for  the  payment 
tliereof. — Lands  in  England  were  conveyed  by 
deed  in  1813  to  trustees  upon  trust  after  payment 
of  costs  and  outgoings  to  apply  two-fourtns  of  the 
rents  and  profits  for  the  general  purposes  of 
maintaining,  supporting  and  advancing  the  mis- 
sionary establishments  among  heathen  nations 
of  the  Protestant  Episcopal  Church,  commonly 
known  as  the  Moravian  Church;  and  to  apply 
the  remaining  two-fourths  for  purposes  wnich 
were  admitted  in  argument  in  this  House  on 
behalf  of  the  Crown  to  be  charitable  within  the 
meaning  of  the  Act,  On  a  claim  for  the  allow- 
ance in  respect  of  the  whole  trust :— flieW,  Lord 
Halsbury  L.C.  and  Lord  Bramwell  dissenting, 
that  the  words  "  charitable  purposes  "  in  the  Act 
were  not  restricted  to  the  meaning  of  relief  from 
poverty,  but  must  be  construed  according  to  the 
legal  and  technical  meaning  given  to  those  words 
by  English  Law  and  by  legislation  applicable  to 
Scotland  and  Ireland  as  well  as  England,  and 
that  the  allowance  ought  to  be  granted. — Held, 
by  Lord  Halsbury  L.C.  and  Lord  Bramwell, 
approving  the  decision  in  Baird*s  Trustees  v. 
Lord  Advocate  (15  Sess.  Cas.  4th  Series,  682), 
that  the  technical  construction  of  the  words 
"charitable  purposes'*  imputed  to  English  Law 
had  never  been  adopted  in  Scotch  Law ;  that  in 
a  taxing  Act  applicable  to  the  whole  of  the 
United  Kingdom  the  words  could  not  receive 
that  construction;  and  that  since  the  trust  for 
missions  among  heathen  nations  contemplated 
purposes  having  no  relation  to  the  relief  of 
poverty  the  purposes  were  not  "charitable" 
within  the  meaning  of  the  Income  Tax  Act,  and 
that  the  allowance  ought  not  to  be  granted  in 


IKCOKE  TAX — continued. 
respect  of  that  portion  of  the  trust. — The  decision 
of  the  Court  of  Appeal  (22  Q.  B.  D.  296)  afl^rmed. 
— Baird^s  Trustees  v.  Lord  Advocate  (15  Sess. 
Cas.  4th  Series,  682)  disapproved.  Commibsiokers 
FOB  SPECxiL  Purposes  of  Income  Tax  v.  F^sel 

[681 
INFAHT — Practice — Appeals  from  Divisional 
Court — Habecu  Corpus — Custody  of  In/ant — Ille- 
gitimate Child — Guardianship— Mights  of  Mother 
of  Illegitimate  Child.']  An  appeal  lies  from  an 
order  of  the  Queen's  Bench  Division  directing 
the  issue  of  a  writ  of  habeas  corpus  to  bring 
before  the  Court  an  infant  in  order  to  determine 
who  is  to  have  the  custody  of  and  control  over 
such  infant — ^lu  determining  who  is  to  have  the 
custody  of  and  control  over  an  iUegitimato  child 
the  Court  in  exercising  its  jurisdiction  with  a 
view  to  the  benefit  of  the  child  will  primarily 
consider  the  wishes  of  the  mother. — ^The  decision 
of  the  Court  of  Appeal  ([1891]  1  Q.  B.  194) 
aflarmed.— iJeo.  v.  Nash  (10  Q.  B.  D.  454)  ap- 
proved.— ^By  Lords  Herschell  and  Field:  The 
authorities  do  not  establish  the  proposition  that 
the  legal  rights  of  the  mother  of  an  illegitimate 
child  as  to  its  custody  aro  the  same  as  those  of 
the  father  of  a  legitimate  child.  Babnardo  v, 
MoHuGH  -  -  -  -  -  88a 
Purohase  of  Crown  land — ^New  South  Wales 

[984 
See  New  South  Wales,  Law  op.  2. 
IKH — Licensed  Persons — Pvblic-liouse — Renewal 
of  License — Discretion — Magistrates —  Licensing 
AcU,  1828, 1872. 1874  (9  Geo.  4,  c  61,  s.  1,  35  d  36 
Vict,  c  94,  «.  42,  37  d^  38  V%<^  c.  49,  s.  26).]  On 
the  hearing  of  an  application  for  the  renewal  of  a 
license  for  the  sale  of  intoxicating  liquors  imder 
the  Licensing  Acts  1828,  1872,  and  1874,  the 
licensing  justices  have  a  diecrotion  to  rofuse  the 
renewal  on  the  ground  of  the  remoteness  from 
police  supervision  and  the  character  and  neces- 
sities of  the  neighbourhood. — The  decision  of  the 
Court  of  Appeal  (22  Q.  B.  D.  239),  affirmed.— 
Sharp  v.  Wakefield  -         ^         .     173 

IKBUBANCB,  ICASnTE— CbZZwum  Clause—Ves- 
sel under  Tow — Collision  with  Tug — Construction 
of  Policy.']  By  a  policy  of  marine  insurance  the 
underwriters  insured  the  ship  Niobe  from  the 
Clyde  (in  tow)  to  Cardiff^  Penarth  whUe  there 
and  thence  to  Singapore,  and  while  in  port  for 
thirty  days  after  arrival ;  and  agreed  "  iif  the  ship 
hereby  insured  shall  come  into  collision  with  any 
other  ship  or  vessel  and  the  insured  shall  in 
consequence  thereof  become  liable  to  pay,  and 
shall  pay,  to  the  persons  interested  in  such  other 
ship  or  vessel,  any  sum  or  sums  of  money,"  &c., 
to  pay  the  assured  a  certain  proportion  of  the 
simi  so  paid. — While  the  Niotte  was  being  towed 
to  Cardiff  her  tug  came  into  collision  with  and 
sank  another  vessel,  whose  owners  recovered 
damages  both  from  the  Nit^  and  the  tug. — In 
an  action  by  the  owners  of  the  Niobe  upon  the 
policy  against  one  of  the  underwriters  for  pay- 
ment of  his  proportion  of  the  sum  paid  by  such 
owners  on  account  of  the  coUiuon,  the  under- 
writer pleaded  that  under  the  policv  he  was  only 
liable  for  damage  arising  from  collision  with  the 
Ni^^  :—Eddy  affirming  the  decision  of  the  Court 
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of  Session  (17  Court  Sess.  Cas.  4th  Series  (Rettie) 
101(>)  (Lord  Bramwell  dissenting),  that  the  col- 
lision of  the  tug  with  the  damaged  vessel  must 
be  taken  to  have  been  a  collision  of  the  Niobe 
>vith  another  vessel  within  the  meaning  of  the 
policy,  and  that  the  nnderwriters  were  liable. 
3IcQowAN  V.  Bainb.    The  "  Niobe  "      -       401 

8. Open  Policy — Constrnction-^Declara^ 

Hon  of  Goods  hy  Inmired—Onus  Probandi."] 
Where  payment  of  a  risk  is  resisted  by  insurers 
on  the  ground  of  misrepresentation,  the  onus  is 
on  them  to  prove  very  clearly  that  such  mis- 
representation has  been  made. — Where  an  open 
policy  was  granted  on  goods  shipped  from  Mel- 
bourne to  London  per  one  set  of  specified 
steamers  to  Sydney,  and  thence  to  London  per 
another  set,  covering  risk  while  in  a  specified 
factory  at  Sydney,  **  declarations  to  be  made 
within  forty-eight  hours  after  departure  of 
stonnier  from  Sydney": — Eddy  that  according 
to  the  true  construction  of  this  contract  two  de- 
clarations must  be  made  by  the  insured,  one  as 
incident  to  every  contract  of  an  open  policy,  for 
the  purpose  of  identifying  the  shipments  at 
Melbourne  to  which  the  policy  was  to  attach  and 
necessary  by  law  to  make  the  policy  operative ; 
the  other,  under  the  express  terms  of  tne  above 
contract  giving  particulars  relating  to  such  goods 
as  had  been  already  brought  within  the  jwlicy, 
by  a  previous  declaration  apt  for  that  purpose, 
and  had  bince  been  actually  shipped  for  London. 
— Sernhhi:  Though  there  is  no  positive  law  in 
New  South  Wales  requiring  contracts  of  marine 
insurance  to  be  in  writing,  yet  the  general  autho- 
rity given  to  the  agent  of  an  insurance  company 
must  be  to  make  contracts  in  the  ordinary  way, 
and  that  is  by  writing.  Da  vies  r.  National 
FiBE  AND  Marine  Insukance  Company  op  New 
Zealand         .         .         -         .         .     4g5 

JTJBI6DICTI0H— Arbitration— Scotch  law        81 

See  Scotch  Law.    1. 
—  Bankruptcy — Supreme  Court  of  Lagos  460 

See  Lagos,  Law  of. 
Criminal  —  New  South  Wales  —  Ofiences 

committed  without  the  colony     -     466 

See  New  South  Wales,  Law  op.    1. 

LAGOS,  LAW  GFSanhruptcy-^Land  of  Bank- 
rupt in  Lagos  vests  in  trustee  under  Act  of  1869 — 
Jurisdiction  of  Supreme  Court]  Heldy  that  the 
Supreme  Court  of  the  Gold  Coast  Colony  had  no 
bankruptcy  jurisdiction  in  1877,  and,  therefore, 
could  not  act  as  an  auxiliary  to  the  English 
Court  under  sect.  74  of  the  Bankruptcy  Act,  1869. 
— Held^  further,  that  ttjo  English  Baukruptcy 
Act  of  1SG9  appli(,'s  to  all  Her  Majesty's  dominionB, 
and  therefort!  that  an  adjudication  under  that  Act 
operates  to  vest  in  the  truatee  in  bankruptcy  the 
bankrupt's  title  to  real  estate  situate  in  Lagos, 
subject  to  any  requirements  prescribed  by  the 
local  law  as  to  the  conditions  necessary  to  effect  a 
transfer  of  real  estate  there  situate. — Some  of  the 
bankrupt's  lan-^  ^ — ' —  been  taken  under  the 
Public  Lap^'  4876,  heUl,  tliat  costs 

Avero  righ*i  ^i.  8  of  the  Petitions 

of  Higlit  ittMiiftt  thft  Govern- 
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ment  who  had  resisted  payment  of  the  price  to 
the  appellants.  Callender,  Sykes  &  Co.  v.  Colo- 
nial Sbcretabt  op  Laqos  and  Davieb.    Wil- 
ll^ms  v.  Davies  ....     460 

LAHD  TAX— Law  of  .Victoria         -  -     446 

See  Victoria,  Law  of.  3. 
LIBEL — Privileged  CommunicatUm  —  Onus  pro- 
bandi— Misdirection."]  No  distinction  can  be  drawn 
between  one  class  of  privileged  communications 
and  another:  they  all  imply  that  the  occasion 
rebuts  the  inference  that  the  defendant  is  actuated 
by  mala  fides,  and  oasts  the  burden  of  proving 
malice  on  the  plaintiff.— Where  the  jury  were 
told  that  the  existence  of  privilege  was  oonting^it 
upon  whether  in  their  opinion  the  defendant 
honestly  believed  his  volunteered  communication 
to  be  true,  and  that  the  burden  of  proof  to  that 
effect  was  upon  him.  heldy  that  this  was  misdirec- 
tion, and  that  a  verdict  for  the  plaintiff  must  be 
set  aside.  Jbnoure  v.  Delmeoe  -  -  73 
LICEHCE— Public-house — Renewal  -     17S 

See  Inn. 
LTUTATIC— Scotch  law— Curator  bonis     -     616 

See  Scotch  Law.    4. 

MAlTDAinrS— Public  Worship  Act— Discretion 

of  bishop         -  -  .  .       QQQ 

See  Ecclesiastical  Law.    2. 
KA8TEK  AKD  8EEVAKT— Negligence 

See  Negligence.    1,  2.  [325,  871 

XAXIX  OF  LAW— •*  Volenti  non  fit  injuria  '* 

See  Negligence.    2.  [325 

MIHX— Compensation  for— Waterworks  -       31 

See  Waterworks  Company. 
MIBEKPEEBEHTATIOH— Policy  of  marine  insor- 

ance— Onus  probandi        -  -     435 

See  Insurance,  Marine.    2. 

KEOLIOEKCB— itfiwfer  and  Servant  —  Common 
Employment  —  Contractor  and  Sub-contractor  ] 
In  an  action  to  recover  damages  fox  injury  caused 
by  the  ne|ligenoe  of  the  defendant's  servant,  the 
defence  of  common  employment  \a  not  applicable 
unless  the  injured  person  and  the  servant  whose 
negligence  caused  the  injury  were  not  only  en- 
gaged  in  a  common  employment  but  were  in  the 
service  of  a  common  master. — ^Builders  contracts 
to  build  a  block  of  houses,  under  a  specification 
prepared  by  the  owners*  architect,  certain  fire- 
proof portions  of  the  houses  to  be  executed  by  the 
respondents,  who  were  iron-founders.  The  re- 
spondents contracted  with  the  architect  to  do 
their  portion  of  the  work,  and  had  no  contmet 
with  the  builders,  and  were  not  under  their 
direction  or  control.  While  the  respondents  were 
carrying  out  their  contract  workmen  employed  by 
them  in  raising  concrete  to  the  upper  storey  of 
the  building  negligently  let  a  bucket  fall  on  the 
appellant,  who  was  working  in  the  lower  storey 
in  the  employment  of  the  builders.  In  respect  of 
the  injury  thus  caused  the  appellant  brought  an 
action  against  the  respondents  .—Held,  reversing 
the  decision  of  the  Court  of  Appeal  (23  Q.  B.  D. 
508),  that  since  the  relation  of  master  and  servant 
did  not  exist  between  the  respondents  andtbe 
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appellant  the  doctrine  of  collabomteur  did  not 
apply  and  the  action  was  mnintainahle. — Wiggeti 
▼.  y'ox  (11  Ex.  832)  commented  on. — Woodhe^id 
V.  Gartness  Mineral  Company  (4  So.  Sets.  Cas. 
4th  Series,  469)  and  Maguire  y.  BusteU  (12  8c. 
Seas.  Cas.  4th  Series,  1071)  disapproved. — ^Lord 
Gaims*  observations  in  Wilson  v.  Merry  (Law 
Rep.  1  H.  L.,  So.  331, 332)  explained.  Johnson  v. 
LiKDSAT  &  Co.  -  -  -  -      871 

8. Master  and  Servant — Defect  in  System 

— Bisk  voluntarily  incurred — Maxim  ^^Volentinon 
fit  Injuria"  -^Employers  Liability  Act  1880 
<43  A  44  Vict  c,  ^2y-Practice— Appeal  from 
County  Court-^Point  not  raised  at  Trial — dondi- 
Hon  Precedent— County  Courts  Act  1888  (51  &  52 
Vict,  c  43)  s.  120.]  When  a  workman  engaged 
in  an  employment  not  in  itself  dangerons  is  ex- 
posed to  danger  arising  from  an  operation  in 
another  department  over  which  he  has  no  control 
— ^the  danger  being  created  or  enhanced  by  the 
negligence  of  the  employer — ^the  mere  fact  that 
he  undertakes  or  continues  in  such  employment 
with  fall  knowledge  and  understanding  of  the 
danger  is  not  oonclasive  to  shew  that  he  has 
undertaken  the  risk  so  as  to  make  the  maxim 
^Volenti  non  fit  injuria"  applicable  in  case  of 
injury.  The  qtiestion  whether  he  has  so  under- 
taken the  risk  is  one  of  fact  and  not  of  law.  And 
this  is  so  both  at  common  law  and  in  cases  arising 
under  the  Employers  Liability  Act  1880. — The 
plaintifT  was  employed  by  railway  contractors  to 
drill  holes  in  a  rock  cutting  near  a  crane  worked 
by  men  in  the  employ  of  the  contractors.  The 
crane  lifted  stones  and  at  times  swung  them  over 
the  plaintiff's  head  without  warning.  The  plain- 
tiff was  fully  aware  of  the  danger  to  which  he 
was  exposed  by  thus  working  near  the  crane 
without  any  warning  being  given,  and  had  been 
thus  employed  for  months.  A  stone  having  fallen 
from  the  crane  and  injured  the  plaintiff,  he  sued 
his  employers  in  the  county  court  under  the  £m- 

Soyera  Liability  Act  1880.  The  jury  found 
)  that  the  machinery  for  lifting  the  stone,  taken 
as  a  whole,  was  not  reasonably  fit  for  the  purpose 
for  which  it  was  applied ;  (2)  that  the  omission 
to  supply  special  means  of  warning  was  a  defect 
in  the  ways,  works,  machinery  and  plant ;  (3)  that 
the  employers  (or  some  person  engaged  by  them 
to  look  after  the  condition  of  the  works,  &o.)  were 
guilty  of  negligence  in  not  remedying  the  defect ; 
(4)  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence ;  (5)  that  he  did  not  volantarily 
undertake  a  risky  employment  with  a  knowledge 
of  its  risks ;  and  returned  a  verdict  for  the  plain- 
tiff for  damages.  Application  having  been  made 
to  enter  judgment  fbr  the  defendants  on  the 
ground  that  &&  cose  ought  not  to  have  gone  to 
the  jury,  the  plaintiff  having  admitted  that  he 
knew  of  the  nsk  and  volontorily  incurred  it : — 
Heldf  reversing  the  decision  of  the  Court  of 
Appeal  (Lord  Bramwell  dissenting),  that  the  mere 
fact  that  the  plaintiff  undertook  and  continued 
in  the  employment  with  full  knowledge  and 
understanding  of  the  danger  arising  from  the 
systematic  neglect  to  give  warning  did  not  pre- 
clude him  from  recovering;  that  the  evidence 
would  justify  a  finding  that  the  plaintiff  did  not 
volantarily  undertake  the  risk  of  injury;  that 
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the  ma^im  "Volenti  non  fit  injuria"  did  not 
apply  ;  and  that  the  action  was  maintainable  : — 
Meldj  contik  by  Lord  Bramwell,  that  there  was 
no  evidence  to  justify  the  5th  finding  of  the  jury ; 
that  the  plaintiff  having  voluntarily  undortaken 
the  work  with  knowledge  of  the  risk  the  maxim 
'*  Volenti  non  fit  injuria  "  applied ;  and  timt  the 
action  was  not  maintainable. — Suford  v.  Cameron 
(1  Sc.  Sess.  Cas.  2nd  Series,  493)  approved. — 
Thomas  v.  Quartermaine  (18  Q.  B.  D.  685)  com- 
mented on. — ^TJnder  the  provisions  of  sect.  120 
and  tlie  foUowiuir  clauses  of  the  County  Courts 
Act  1888  (51  &  52  Vict.  c.  43)  there  is  no  right 
of  appeal  from  a  county  court  except  upon  a  ques- 
tion of  law  raided  and  submitted  to  the  county  court 
judge  at  the  trial.— C^rhson  v.  Musgrave  (9  Q.  B.  D. 
386)  approved.    Smith  v.  Bakbr  &  Sons  -     825 

3. Ship  —  Rarhonr  —  Dock  —  Harbour' 

master,  Authority  of  to  hind  Oumers — Permissive 
use  of  Lock  for  grounding  J]    A  ship  entered  a 
dock  to  load.     While  crossing  the  dock  her  pro- 
peller got  foul  of  a  rope  so  that  the  shaft  was 
jammed  and  the  engines  could  not  be  worked. 
There  being  no  dry  dock  the  ship  was  with  the 
assent  of  the  harbour-master  put  into  a  lock 
which  served  as  the  entrance  to  the  dock  in  order 
that  the  water  might  be  drawn  off  and  the  pro- 
peller cleared,  the  harbour-master  representing 
to  the  captain  of  the  ship  that  the  bottom  of  the 
lock  was  level  and  that  the  ship  might  safely 
ground  there.    When  the  ship  took  the  ground, 
being  then  heavily  laden,  she  sustained  serious 
injury  owing  to  the  existence  of  a  sill  which  pro- 
jected several  inches  above  the  level  of  the  bottom 
across  the  middle  of  the  lock.    The  dock  was 
regulated  by  statute  which  empowered  the  owners 
to  take  tolls  for  ships  entering  the  dock,  and  re- 
oaired  persons  in  command  of  vessels  within  the 
dock  to  place  them  as  the  harbour-master  should 
direct,  under  penalties.    Vessels  had  on  previous 
occasions  been  grounded  in  the  look  under  similar 
circumstances.    The  owners  of  the  ship  having 
brought  an  action  against  the  dock  owners  to 
recover  damages  for  the  injury  to  the  ship : — Eeld^ 
reversing  the  dedsion  of  the  Court  of  Appeal 
(Lords  Bramwell  and  Morris  dissenting),  that  the 
harbour-master  in  informing  the  captain  of  the 
ship  where  she  might  safely  ground  and  in  per- 
mitting the  ship  to  use  the  lock  for  the  above 
purpose  was  acting  within  the  scope  of  his  autho- 
rity ;  that  he  was  guilty  of  a  breach  of  duty  in 
giving  that  permission  and  making  the  represen- 
tations he  did,  when  he  knew — or  ought  to  have 
known — of  the  existence  of  the  sill ;  and  that  the 
dock  owners  were  liable  to  the  owners  of  the  ship 
for  damages  for  the    iniury: — Held,  by  Lorcis 
Bramwell  and  Morris,  that  the  harbour-master 
had  authority  to  permit  the  ship  to  use  the  lock 
for  the  purpose  for  which  she  used  it,  but  that  he 
had  no  authority  to  undertake  that  the  lock  was 
safe  or  to  undertake  any  duty  of  care ;  nor  did  he 
in  fact  so  undertake ;  that  the  captain  took  the 
ship  into  the  lock  not  of  right  but  only  under  a 
license  and  at  his  own  risk,  the  use  of  the  lock 
being  for  an  abnormal  and  extraordinaiy  purpose ; 
and  that  the  dock  owners  were  not  liable.  Owners 
OP  THE  "Apollo"  v,  Pobt  Talbot  Company. 
TiHE  "Apollo"         *         »        -         «     499 
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NEQUGEHOE— eon^tnued. 

Ck>ntribu(or7 — Colliflion  -         -     869 

See  Ship.    3. 

Death  of  illegitimate  child — ^Reparation  to 

parents        -         -         -         -     412 
See  Scotch  Law.    5. 

Wharfinger— Obstraction  in  bed  of  river  11 

See  Ship.    5. 

NEGOTIABLE      IKSTBXrXEHT  —  Acceptance 
whether  qualified  -  -  -     580 

See  Bill  of  Exchanqe.    1. 

NEW  SOUTH  WALES,  LAW  OF — Criminal  Law 
Amendment  Act,  1888,  ».  54 — Criminal  Jurisdic- 
tion —  Ofenee$  committed  without  the  Colony.'] 
Sect.  54  of  the  Criminal  Law  Amendment  Act, 
1883  (46  Vict.  No.  17),  enacts  that,  *'  whosoever 
being  married  marries  another  person  during  the 
life  of  the  former  hnsband  or  wife,  wheresoever 
such  second  marriage  takes  place,  shall  be  liable 
to  penal  servitude  for  seven  years  *' : — Held,  that 
these  words  must  be  intended  to  apply  to  those 
actually  within  the  jurisdiction  of  the  Legisla- 
ture, and  consequently  that  there  was  no  junsdic- 
tion  in  the  Ck)lony  to  try  the  appellant  for  the 
offence  of  bigamy  alleged  to  have  been  committed 
in  the  United  States  of  America.  Maclbod  v. 
Attornby-Genebal  fob  New  South  Wales  465 

8.  Crown  Lands  Alienation  Act,  1861 — 

Conditional  Purchase  in  the  Name  of  an  Infant — 
Non-compliance  with  the  Conditions  of  the  Act."] 
The  respondent  (aa  infant  of  six  years)  having 
been  entered  h^  the  appellant,  under  the  Crown 
Lands  Alienation  Act,  1861,  as  »  conditional  pur- 
chaser of  land  selected  by  the  appellant  as  form- 
ing part  of  his  own  run,  the  latter  paid  the  deposit 
money,  made  the  requisite  statutory  improyements 
at  his  own  expense,  continued  to  occupy  the  same 
as  part  of  his  own  run,  and  paid  the  balance  of 
the  purchase-money. — In  an  action  by  the  appel- 
lant after  the  respondent  came  of  age,  to  nave 
the  latter  declared  a  trustee  for  him,  and  for  an 
order  of  transfer : — Held,  (a)  that  the  respondent 
was  not  a  statutory  purchaser,  since  the  condi- 
tions of  the  Act  were  not  complied  with  W  him 
personally,  nor  by  another  for  his  benefit. — O^Sha- 
nassay  v.  Joachim  (1  App.  Cas.  82)  distinguished. 
— (5)  that  the  appellant  was  not  a  statutory  pur- 
chaser, since  his  proceedings,  being  under  cover 
of  the  respondent's  name  with  a  view  to  create 
in  him  a  right  subject  to  a  resulting  trust,  were 
not  a  compliance  with  the  conditions  of  the  Act 
—Barton  v.  Muir  (Law  Rep.  6  P.  C.  134)  distin- 
guished.   Tooth  v.  Power  -         -         -     884 

8. Descent  of  Land— Act  26  Vict  No,  20, 

»8. 1, 2 — Construction— Devolution  of  Wife^s  BeaUy 
after  Hmhamrs  Tenancy  hy  the  curtesy  expired!] 
The  effect  of  New  South  Wales  Act,  26  Vict. 
No.  20,  sects.  1,  2,  is  to  give  all  land  which  pre- 
viously descended  to  the  heir  to  the  next  of  Kin 
of  the  predecessor : — Held,  that  the  proviso  which 
foUowa  io  the  effect  that  "nothing  herein  oon- 
taitted  shall  give  to  any  husband  on  the  death  of 
his  wife  intestate  any  greater  interest  in  the  real 
estate  of  his  wife,  or  in  the  produce  thereof  upon 
sale  than  a  tenancy  for  life  by  the  curtesy,"  does 
^operate  to  prcva^t  such  real  estate  after  the 


NEW  80UTE  WALES,  LAW  OT—ixmtinued, 
death  of  the  husband  descending  under  the  Act 
to  the  wife's  next  of  kin  instead  of  to  her  heir-at- 
law.    Plohley  v.  Shefhebd  -         -    8M 

4. Stamp  Duties  Acts — Probate— LocaUtif 

of  DM — Probate  Duty."]  In  order  that  an  asset 
may  be  liable  to  probate  duty  imder  the  Stamp 
Duties  Acts  it  must  be  such  as  the  grant  of  pro- 
bate confers  the  right  to  administer,  and  there- 
fore one  which  exists  within  the  local  area  of  the 
probate  jurisdiction. — Blackwood  v.  The  Queen 
(8  App.  Cas.  82)  followed.— Though  a  debt  has 
no  absolute  local  existence,  yet  it  is  a  well-eettled 
rule  that  it  possesses  an  attribute  of  locality— a 
simple  contract  debt  being  within  the  area  of  the 
local  jurisdiction  within  which  the  debtor  for  the 
time  being  resides,  the  locality  of  a  specialty 
debt  being  where  the  specialty  is  found  at  the 
time  of  the  creditor's  death. — ^Where  a  deed  con- 
tained an  express  covenant  to  retire  and  pay  pro- 
missorv  notes,  and  a  proviso  that  the  simple  con- 
tract should  not  merge  in  the  specialty  i—Eeld, 
that  even  if  the  remedies  by  simple  contract  to  a 
certain  extent  were  preserved,  still  there  was  but 
one  debt,  and  that  had  become  a  debt  by  specialty. 
—Price  V.  MouUon  (10  C.  B.  561)  considerei 
Commissioner  of  Stamps  v.  Hope  -         -    476 

—  Marine  insurance — Contract  in  writing  481^ 
See  Insxtbanoe,  Marine.    2. 

KEW  ZEALAND,  LAW  OT—Wia  of  Maori- 
Probate- Onus  ProbanduJi  Held,  that  strict 
proof  must  be  given  of  a  ^1  which  is  informal, 
signed  by  mark  instead  of  the  usual  subecriptioii 
in  full  of  the  testator,  and  has  been  obtained 
from  him  by  one  of  the  propounders  having  a 
substantial  interest  in  its  provisions  and  wit- 
nessed by  two  of  her  relations.  Such  a  will  is 
not  invalid ;  but  the  onus  proband!  may  be  in- 
creased by  circumstances,  and  the  presumption 
may  even  be  conclusive  against  the  validity  of 
the  instrument. — The  rules  which  govern  Coaito 
of  Probate  must  not  be  relaxed  in  the  case  of 
alleged  testamentary  papers  executed  by  Maoris 
on  their  death-beds.    Donhelly  v.  Bboughtok 

[4S6 

HOVA  SCOTIA,  LAW  OT— Wills— CodidU—Be- 
vocation—BevivalJ]  Where  by  a  oodicil  dated 
the  21st  of  July,  1882,  expressed  to  be  a  codidl 
to  his  will  of  the  17th  of  Jul^,  1880,  the  testator 
confirmed  the  said  will,  and  it  appeared  that  the 
said  will  consisted  not  merely  of  the  document 
of  the  17th  of  July,  1880,  but  also  of  an  inte^ 
mediate  codicil  revoking  a  particular  bequest 
therein  :—Held,  that  though  a  reference  simply 
to  the  date  of  the  earlier  document  was  not 
sufficient  in  itself  to  restrict  the  confirmation  to 
that  particular  document,  yet  other  words  and 
surrounding  circumstances  could  and  did  convey 
such  an  intention  with  reasonable  certainty,  and 
accordingly  the  will  of  the  17th  of  July  after 
confirmation  was  no  loneer  affected  by  the  partial 
revocation  made  by  the  intermediate  codicil 
McLeod  v.  McNab    -         -*         -  -     471 

OiniS  PSOBAin>I  — Libel— Privileged  comma- 
nication         -  -  -  -     7S 

See  Libel. 
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PATENT — Prohngatian^Esmiration  of  previoua 
Foreign  Patent— Practice—Melaxation  of  Rule 
No,  1  With  regard  to  NoHoe$J]  By  sect.  25  of 
15  &  16  Yict.  c.  8S,  an  English  patent  ceases  at 
the  expiration  of  a  prior  foreign  patent  for  the 
same  invention.  —  Beet.  113,  snb-sect.  1  of 
46  &  47  Vict.  c.  57,  saves  to  a  patentee  existing 
at  the  date  of  the  Act  his  right  to  a  confirmation 
under  5  &  6  WiU.  4,  c  88,  s.  2,  subject  however 
to  the  above  qualification. — ^The  provisions  of 
rule  1  relating  to  confirmation  relaxed  under 
special  circumstances. — Petition  for  prolongation 
refused  as  inadmissible  either  under  the  Act  of 
1883  or  the  earlier  law.  In  re  Jablochkofp*8 
Patestt  -----     288 

2.  ProUmaaiion  —  Insufficiency  of  ''■Ac- 

countsJ]  Where  the  accounts  filed  by  a  patentee 
shewed  not  the  result  of  the  books,  but  the 
accountant's  correction  of  them,  and  where  it 
also  appeared  that  the  books  themselves  had 
been  kept  in  such  a  way  that  without  a  very 
long,  minute,  and  laborious  investigation  it  was 
impossible  to  say  whether  he  had  been  ade- 
quately remunerated  or  not : — Heldy  that  a  peti- 
tion for  prolongation  must  be  dismissed.  Lake's 
Patent  -----     240 

8.  Prolongaiiai$ — Nonruser  of  Invention 

— Presumption  of  Non-utility  rebutted,"]  Where 
an  invention  has  not  been  brought  into  use 
during  the  term  of  the  letters  patent,  but  such 
non-user  is  satisfactorily  accounted  for,  and  the 
invention  is  one  of  great  merit,  an  extension 
may  be  granted.    Southbt's  Pathkt       -     482 

4.  Prolongation  —  Practice  —  Time  for 

filing  Petition,]  Where  a  petition  for  prolonga^ 
lion  has  not  been  presentea  within  six  months 
before  the  patent,  which  had  been  granted  in 
1877,  had  expired  i—Heldy  that  it  is  excluded 
both  by  5  &  6  Will.  4,  c.  83,  and  also  by  2  &  8 
Yict.  c.  67,— Brandon's  Patent  (9  App.  Cas.  589) 
and  JahhchTcofs  Patent  (ante,  p.  293),  distin- 
guished.   Mabshall's  Patent      -         -     480 

PATXXHT  —  Bill  of  exchange  —  Cancellation 
without  authority — Liability  of  agent 
See  Bill  of  Exghanqb.    8. 

PBW — Ownership     -         -         - 
See  EooLBBL^STiCAL  Law.    1. 

PEACnCZ— PBirsr  COUHOIL— JSatZ— BuZe*  of 
1865  and  1883  i—Held,  that  Bule  Na  15  of  1865 
may  be  dispensed  with  in  a  proper  case.  Hunteb 
t.  SS.«He8Keth'*    -         -         -         -     628 
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PBAOnCE  —  SVPBSME  OOUBT — Extension  of 
Time  to  AppeaJr-Judioatwre  Aety  1876  (89  &  40 
Viet.  0.  59),  s,  8 — Order  Lviii.,  r.  15.]  No  appeal 
lies  to  this  House  from  a  r^sal  of  the  Oourt  of 
Appeal  to  giant  special  leave  to  appeal  from  a 
judgment  of  the  High  Oourt  in  a  case  where 
the  time  limited  (by  Order  lvdl  rule  15)  for 
appealing  has  expired.  Bnch  a  refusal  is  not  an 
order  or  judgment  of  the  Court  of  Appeal  within 
the  meaning  of  sect  8  of  the  Appellate  Juris- 
diction Acl^  1876.    Lane  v.  Esdailb        -     210 

PBAOnCS — Appeal  from  county  court    -     825 

See  NsGLiaENOE.    2. 
—  Appeal — ^Habeas  cozpus         -         -     888 

See  Infant. 
Vol.  1.  1891.  8 


PEACnCE — continued. 

Pleading— Contributory  negligence        269 

See  Ship.    3. 
Pleading— Law  of  Trinidad   -  -     450 

See  Tbinidad,  Law  of. 
Prolongation  of  patent  -  -     480 

See  Patent.    4. 
Scotch  law— Lunacy  -  -         -     618 

See  Scotch  Law.    4. 
PBHrCIPAL  AHD'AOEHT— Bill  of  Exchange- 
Cancellation  without  authority    -     592 

See  Bill  of  Exchange.    3. 
PBOBATE— Will  of  Maori    -  .  -     485 

See  New  Zealand,  Law  of. 

PBOBATE  DT7TT— New  South  Wales  -  476 
See  New  South  Wales,  Law  of.    4. 

PBOLOBOATIOir  OF  PATENT  -     240, 298, 

See  Patent.    1,  2, 3,  4.  [480, 482 

BEVEKUE— Income  Tax     »         -         -     581 

See  Income  Tax. 

Probate  duty— Law  of  New  South  Wales 

[476 

See  New  South  Wales,  Law  of.    4. 

BEVOCATIOE— Will— Codicil— Confirmation  of 
WUl 471 

See  Nova  Scotia,  Law  of. 
BIVEB— Obstruction  in— Liability  of  Wharfagee 
£Cae6HiF.    5.  [11 

BTTLES  OP  PBIVT  OOTTKOII,  1865,  r.  15  -     628 

See  Pbactice — ^Pmvt  Council, 

BULBS  OP  STTPBEXE  COUBT,  Order  LYIIL,  r.  15 

See  PlMLOnCB— SUFBEMB  COUBT.         [210 

SAIUV&BBeULATIOm    -         -         -     810 

See  Ship.  4. 
SCOTCH  LAW — Arbitration — Seduction  of  Decree 
'Arbitral — Jurisdiction  ofArbitrator — Scotch  Act  of 
BegulationSj  1695,  s.  25h— Constructive  Corruption 
of  Arbitrator,]  The  Act  of  Regulations  of  1695, 
which  provides  that  **  for  the  cutting  off  of  ground- 
less processes  in  time  coming  the  lords  of  session 
sustain  no  reduction  of  any  decreet  arbitral  pro- 
nounced on  a  prescribed  submission  upon  any 
cause  or  reason  whatsoever  unless  that  of  corrup- 
tion, bribery,  or  falsehood  to  be  alleeed  against 
the  judges  arbitrators "  was  intended  to  put  an 
end  to  the  practice  which  had  previously  obtained 
of  reviewing  awards  upon  the  merits ;  but  not  to 
prevent  the  courts  from  setting  aside  an  award 
where  the  arbitrator  has  exceeded  his  jurisdic- 
tion, or  has  disregarded  anjr  one  of  the  expressed 
conditions  of  the  submission,  or  the  conditions 
implied  by  law,  or  has  been  guilty  of  misconduct 
in  the  course  of  the  reference  or  in  the  making 
of  the  award. — There  is  nothing  to  warrant  the 
conclusion  that  the  word  *' corruption "  in  the 
above  Act  of  Begulations  should  receive  any 
other  than  its  ordinary  oonstmction,  and  it  can- 
not be  taken  to  include  Inegular  conduct  on  the 
part  of  the  arbitrator  with  no  suggestion  of  any 
corrupt  motive.— The  appellants  contracted  with 
the  respondents,  a  railway  company,  to  construct 
two  sections  of  a  railway :  the  second  section  to 
be  ready  on  the  30th  of  September,  1884,  *'or  on 
A  3 
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SCOTCH  LkW— continued. 
or  before  such  respective  days  thereafter  as  might 
be  respectively  fixed  b^  the  arbiter  after  named," 
the  appellants  to  be  liable  in  all  damages  oooa- 
sioned  by  their  failing  to  complete  the  works, 
and  as  compensation  for  loss  of  profits  should  the 
sections  not  be  in  a  state  to  be  open  for  traffic  by 
the  times  stipulated,  the  appellants  to  be  bound 
to  pay  the  respondents  £20  as  the  liquidate  and 
agreed  on  compensation  for  everv  day  which  the 
sections  should  remain  unfinishea.  The  contract 
contained  a  clause  referring  to  an  arbitrator  **  all 
disputes  and  differences  which  should  arise  be- 
tween the  parties  in  reference  to  the  contract  or 
in  regsj:d  to  the  construction  of  it,  or  of  the  speci- 
fications, oonditions,  and  schedules."  The  speci- 
fications and  conditions  for  the  construction  of 
the  second  section  contained  a  clause  to  the  effect 
that  a  specified  portion  of  the  embankment  of  the 
line  should  not  be  formed  until  the  contractor  for 
the  bridge  over  the  river  Spey  had  completed  the 
works  in  connection  with  me  erection  of  the  east 
abutment  of  the  bridge,  &c  The  line  was  not 
completed  till  the  1st  of  May,  1886. — On  applica^ 
tion  to  the  arbitrator  after  the  time  specified  for 
the  completion  of  the  works  as  to  the  settlement 
of  their  accounts  under  the  contracts,  he  found 
the  appellants  entitled  to  an  extension  of  six 
months  as  regarded  the  completion  of  the  second 
part  of  the  works,  but  that  they  were  liable  in 
penalties  for  each  day's  delay  from  the  30th  of 
March,  1885,  to  the  Ist  of  May,  1886.  It  ap- 
peared that  the  appellants  did  not  obtain  access 
to  the  ground  on  which  the  embankment  was  to 
be  formed  till  February,  1886  :—Heldj  affirming 
the  decision  of  the  Court  of  Session  (16  Court 
Sess.  Cas.  4th  Series  (Bettie)  8437,  that  the  award 
was  good  on  the  fttce  of  it,  and  there  was  no  evi- 
dence that  the  arbitrator  had  awaided  damages 
in  respect  of  delay  caused  by  the  bridge  not 
being  completed.— Opinion  expressed  in  Alex- 
ander V.  Bridge  of  AUan  Water  Co.  as  to  **  con* 
structive^  corruption  (7  Court  Sess.  Cas.  3rd 
Series  (Macph.),  at  p.  498),  disapproved.  Adams 
V.  Gbeat  Kobth  of  Scotland  Bailway  Com- 
pany      ------     81 

2.  Bankruptcy — Casus  improving — No- 

hile  Ogicium — Discharge  of  both  Trustee  and 
Bankrupt — Re-appointment  of  a  Trustee — Bank- 
ruptcy iScoOand)  Act,  1856  (19  dt  20  Vict  c.  79), 
M.  102,  103,  132,  152,  155— Competency.]  The 
Bankruptcy  (Scotland)  Act,  1856  (19  &  20  Vict, 
c  79),  s.  152,  provides  for  the  discharge  of  a 
trustee  in  bankruptcy  **  after  a  final  division  of 
the  fundi^"  but  contains  no  express  provision  for 
the  appointment  of  a  new  trustee  after  such  dis- 
charge has  been  granted  by  the  Court — Certain 
creditors  upon  a  sequestrated  estate  on  which 
both  the  trustee  and  bankrupt  had  been  dis- 
charged, the  latter  without  composition,  presented 
to  the  Coxat  of  Session  a  petition  for  a  remit  to 
the  Lord  Ordinary  on  tne  bills  to  appoint  a 
meeting  of  creditors  for  the  election  of  a  new 
trustee,  averring  that  there  were  funds  belonging 
to  the  sequestrated  estate  which  had  not  been 
recovered,  and  that  the  petitioners  had  not  been 
paid  their  debts  in  full.  There  was  no  conceal- 
ment or  fraud  alleged.  The  bankrupt  opposed 
the  petition  and  claimed  the  funds.    The  Court 


BOOTOH  LLW^eonHnued. 
of  Session  made  the  remit  as  prayed:— fl«U, 
affirming  the  decision  of  the  Court  of  Beasioii 
(16  Court  Sess.  Caa.  4th  Series  (Bettie)  100),  that 
the  Court  of  Session  had  jurisdiction  to  make  the 
order,  it  being  merely  machinery  for  ^ving  effect 
to  the  rights  of  the  creditors  under  the  Act,  and 
according  to  the  settled  practice  of  that  Court 
Whyte  V,  NoBTHERN  Hebitable  Seoubities  Ik* 

YI8TMENT  COMPANY    -  -  -  -      60J 

8.  Husband  and  Wife—Scotch  Domied 

— Sale  of  English  Heritage  belonging  to  Wife^ 
Surrogatum — Donation  inter  virum  et  tiosorem— 
3  A  4  WilL  4,  c.  74,  m.  77,  78,  80,  84.]  The  wife 
of  a  domiciled  Scotsman,  with  her  husband's  con- 
currence, sold  estates  situate  in  England,  which 
belonged  to  her  at  the  time  of  her  marriage.  iShe 
acknowledged  the  conveyance  in  the  manner 
prescribed  by  the  Fines  and  Becoveries  Act 
(3  A:  4  Will.  .4,  o.  74),  declaring  at  the  same  time 
that  she  intended  to  give  up  her  interest  in  the 
estates  without  having  any  provision  made  for 
her  in  lieu  thereof.  Her  husband  received  the 
price.  There  was  no  marriage  contract  The 
husband  and  wife  afterwards  separated  by  mutual 
consent.  Subsequently  the  wife  executed  a  deed 
of  revocation  of  all  donations  and  provisions 
made  by  her  in  her  husband's  favour.  She  then 
brought  an  action  for  a  declaration  that  the  price 
of  the  estates  in  his  hands  was  either  a  surrogatum 
for  her  heritage,  and  not  subject  to  the  jus 
mariti,  or  else  a  donation  to  him  which  she  had 
validly  revoked : — Hdd,  reversing  the  decision  of 
the  Court  oi  Session  (16  Court  Sees.  Cas.  4tfa 
Series  (Bettie)  876),  that  having  regard  to  the 
English  law  of  real  property,  the  price  was  not  a 
surrogatum  for  heritage  belonging  solely  to  the 
wife,  for  both  spouses  possessed  undetermined 
interests  in  it,  and  her  assent  to  his  receiving  the 
entire  price  could  not  be  regarded  as  a  donation 
inter  virum  et  uxorem.  Welch  v.  Tennent    6S8 

4. Lunatic — Practice — Insanity — Curator 

bonis — Insane  Delusions — Opposition  of  AUemd 
Incapax — Discretion  in  the  Uourt  to  refuse  In- 
quiry before  aJury-^Act  Sederunt^  1730—20  A21 
VicL  c.  71—31  dt  32  VicL  c  100,  i.  101.]  The 
wife  of  a  man  who  was  detained  in  a  lunatic 
asylum  presented  a  petition  for  the  appointment 
of  a  curator  bonis  to  her  husband.  He  opposed 
the  petition,  maintaining  that  he  ought  not  to  be 
superseded  in  the  management  of  his  affiurs  until 
a  cognition  had  issued  in  order  to  have  the  find- 
ing of  a  jury  on  the  case.  He  did  not  dtspnte 
the  propriety  of  his  being  in  an  asylum,  but 
stated  tnat  such  delusions  as  he  might  labour 
under  in  no  way  interfered  with  his  business 
capacity. — ^The  Court  of  Session,  on  a  considerBr 
tion  of  the  medical  reports  obtained  by  the  peti- 
tioner, by  the  alleged  lunatic,  and  by  the  laA 
Ordinary,  granted  the  petition  and  appointed  a 
curator  bonis.  On  appeal  by  the  alleged  lunatic : 
— Held,  affirming  the  decision  of  the  Coort  of 
Session  (18  Court  Sees.  Cas.  4th  Series  (Bettie)  90) 
that  the  case  was  governed  by  Bryee  v.  Orakam 
in  this  House  (2  &  3  Wil.  A:  Shaw.  481  and  323 
respectively) ;  and  that  the  Court  of  Session  was 
fully  warranted,  by  its  practice  extending  over  a 
very  long  period,  to  act  in  its  discretion  as  it  had 
done.    A.  B.  r.  C.  D.  -  -         -     «• 
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6. Parent  and  Child — Beparation — Title 

to  we/or  Death  of  Illegitimate  Child — Emplotfers*  ^ 
Liability  Act  (43  A  44  Viet.  c.  42).]  The  parent 
of  an  illegitimate  child  has,  by  the  law  of  Scot- 
land, no  right  of  action  against  a  person  whose 
negligence  has  caused  its  death. —  Samton  v. 
Davie  (14  Court  Bess.  Gas.  4tli  Series  (Bettie) 
113)  dissented  from.  Clabke  v.  Cabfin  Goal 
CoMPAinr       ....         -      412 

8. Way — Servitude^  right  of   Way  for 

purpo9e$  of  Sport — Constitution  of  Might.']  In 
order  to  foand  a  prescriptive  right  of  way  ac- 
cording  to  Scotch  law,  the  acts  of  possession 
relied  on  must  be  of  such  a  character,  or  done 
in  such  circumstanoes  as  to  indicate  unequi- 
vocally to  the  proprietor  of  the  servient  tene- 
ment the  fact  tnat  a  right  is  asserted  and  the 
nature  of  the  right.— A  mountain  path  through  a 
projecting  tongue  of  an  adjoining  property  formed 
a  convenient  short  cut  from  one  part  of  an  estate 
to  another.  The  evidence  in  support  of  a  right 
of  way  over  this  path  for  the  benefit  of  the  estate 
shewed  a  use  of  the  path  from  1841  to  1887  by 
the  proprietors  of  the  estate — ^the  appellants'  pre- 
decessors— as  a  means  of  going  from  one  i>art  of 
the  estate  to  the  other  when  deer  stalking  in 
autumn,  or  for  driving  back  stray  sheep ;  but  it 
was  used  by  them  for  no  other  purpose.  This 
use  of  the  path  was  on  only  two  occasions,  in 
1857  and  1882,  challenged  by  the  proprietor  of 
the  adjoining  property.  In  1888,  he  brought  an 
action  for  interdict  against  the  future  use  of  the 
path  by  the  appellants.  The  appellants  limited 
their  daim  to  a  right  of  way  for  purposes  con- 
nected with  epoii:— Held,  that  the  appellants 
had  failed  to  prove  such  an  open  and  unequivocal 
assertion  of  the  right  of  way  as  the  law  required. 
M'Inboy  v.  The  Duke,  of  Athole  -  -  «29 
SECirSITT  rOB  OOBTS— Appeal  to  Privy  Goun- 
cil  -         -         -         -        e28 

See  Pbaoticb— Pmvy  Council. 
fXrtLKMCBWt—liimitaiion  in  favour  of  Volun- 
fecr« — -Subsequent  Conveyance  by  Settlor.']  A 
limitation  in  a  marriage  settlement  in  favour  of 
the  settlor's  illegitimate  child  and  his  issue,  not 
^ing  within  the  marriage  consideration,  may  be 
defeated  by  a  subsequent  conveyance  by  the 
settlor  to  a  purchaser  for  value;  unless  such 
result  would  involve  the  defeat  of  other  limita- 
tions within  the  marriage  consideration.  Special 
Agreement  between  the  parties  thereto  in  favour 
of  the  limitation,  acceptance  by  one  of  the  parties 
of  different  interests  in  the  settled  property  from 
those  which  the  law  would  have  given,  omission 
to  provide  therein  for  all  or  some  of  the  issue  of 
the  marriage,  are  insufficient  to  support  such 
limitation  against  a  purchaser  for  value. — Ma^hie 
V.  Serbertson  (9  A.pp.  Gas.  303)  approved. — Clarke 
V.  Wright  (6  H.  &  N.  849)  dissented  from.— iVew- 
9tead  V.  Searles  (1  Atk.  264),  and  Clayton  v.  Lord 
WHtm  (6  M.  &  S.  67)  explained.  Db  Mestre  v. 
West  -  -  <-  *^  .  .  -  864 
VRIS^-Charterparty — Payment  of  Eire  to  cease 
until  Ship  in  an  efficient  state  to  resume  Service — 
Payment  during  discharge  of  Cargo — Costs.]  By 
charterparty  between  the  appellants  and  tiie  re- 
^ondents,  it  was  agreed  that  the  respondents 
would  hire  the  appellants'  steamship  for  the 


SHIP — continued. 

purpose  of  a  voyage  or  voyages  within  certain 
limits  at  **  8«.  per  gross  registered  ton  per  calen- 
dar month " — hire  to  continue  until  her  re-deli- 
very to  the  appellants  (unless  lost)  at  a  safe  port 
in  the  United  Kingdom  or  on  the  Gontinent,  &c. 
By  the  charterparty  it  was  stipulated  that  the 
appellants  should  provide  and  pay  for  the  provi- 
sions and  wages  of  the  captain  and  crew,  and 
maintain  the  ship  in  a  thoroughly  efficient  state 
in  hull  and  machinery  for  the  service  ;  and  that 
**  in  the  event  of  loss  of  time  from  deficiency  of 
men,  or  stores,  breakdown  of  machinery,  want 
of  repairs,  or  damage,  whereby  the  working  of 
the  vessel  was  stopped  for  more  than  forty-eight 
consecutive  hours,  the  payment  of  hire  should 
cease  until  she  should  be  again  in  an  efficient 
state  to  resume  her  service."  While  the  vessel 
was  on  a  voyage  to  Harburg,  under -the  charter- 
party,  her  high-pressure  engine  broke  down,  and 
it  was  found  necessary  to  put  back  to  the  port  of 
Las  Palmas.  As  repairs  could  not  be  effected  in 
that  port,  the  appellants  and  respondents  agreed 
that  a  tug  should  be  employed  to  tow  the  ship  to 
Harburg,  and  that  the  expense,  £1100,  should  be 
treated  as  general  average  on  cargo,  ship,  and 
freight.  As  their  proportion  of  this  expense  the 
respondents  eventually  paid  £867.  The  ship  left 
Las  Palmas  on  the  18th  of  October,  1887,  towed 
by  the  tug,  and  assisted  by  her  own  low-pressure 
engine;  and  arrived  at  Harburg  on  the  31  st  of 
October.  By  the  10th  of  November  the  cargo  in- 
tended for  that  port  was  discharged,  the  ship's 
steam  winches  being  available.  On  the  same  day 
the  repairs  to  the  ship's  navigating  machinery  were 
completed,  and  the  voyage  continued: — Eeld, 
affirming  the  decision  of  the  Gourt  of  Session 
(16  Gourt  Sess.  Gas.  4th  Series  (Bettie)  599), 
(Lord  Bramwell,  dissenting^  that  the  appellants 
had  no  daiox  for  hire  for  the  vovage  from  Las 
Palmas  to  Harburg,  the  ^p  not  being  indepen- 
dentlv  efficient  for  that  purpose. — But,  Tteld,  vary- 
ing tne  decision  of  the  Gourt  of  Session  (Lord 
Morris  dissenting),  that  the  appellants  were 
entitled  to  payment  of  hire  for  the  full  time 
actually  occupied  in  discharging  the  cargo  at 
Harburg,  the  ship  being  in  an  efficient  state  for 
that  particular  employment  Hogabth  v.  IVIiller, 
Bbother  &  Go.        -         -         -         -        48 

2.  Collision — Fog — Alteration  of  Hehn.] 

There  is  no  hard  and  fast  rule  of  practice  in  the 
Admiralty  Gourt  that  where  two  steamships  in  a 
fog  are  approaching  one  another  so  as  to  involve 
risk  of  collision  neither  ship  ought  to  alter  her 
helm  until  the  signals  of  the  other  give  a  clear 
indication  of  her  direction ;  each  case  must  de- 
pend on  its  own  circumstances,  and  these  may 
afford  reasonable  ground  for  believing  what  the 
direction  must  be. — The  decision  of  the  Gourt  of 
Appeal  (14  P.  D.   172)  affirmed.    Ownebs  of 

StBAMBHTP     ^   YlNDOXOBA,"     AND      OWNERS     OF 

Fbeioht,  &c.  v.  Lamb  and  Owners  of  Steam- 
ship "Haswell,"  and  Owners  of  Gabgo,  &c. 
The** Vindomoba"   -         -         -         -        l 


8.  CoUision — Contributory  Neglige, 

Practice — Issue  as  to  Contributory  Fault  must  be 
first  raised  in  the  Lower  Court.]  Where  in  a  case 
of  collision  no  suggestion  has  been  made  in  the 
pleadings  and  evidence  by  either  party  that  in 
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the  event  of  their  yesscl  being  found  to  be  in  the 
wrong,  there  was  contributory  fault  on  the  part 
of  the  other  vessel : — Held,  that  the  vessel  shewn 
to  have  been  at  fault  by  reason  of  her  failure  to 
keep  out  of  the  way  could. not  be  allowed  to  raise 
the  question  for  the  first  time  in  the  final  Court 
of  Appeal  whether  the  other  vessel  was  not  also 
in  fault  from  failure  to  comply  with  art.  18  of  the 
Regulations.— TTie  Taanuinia  (15  App.  Gas.  228) 
followed.  Owners  op  S.S.  "  Pleiades  "  and 
Page  (Masteb)  v.  Page  (Master)  and  Owners 
OF  S.S.  "  Jane  "  and  Lesser  -         -     269 

4.  C6Ui$ion — Sailing  Regulations — Mer- 
chant Shipping  Act,  1873  (36  A  87  Vict,  e.  85), 
8.  17 — Premmption  of  Blame.']  By  s.  17  of  the 
Mei«hant  Shipping  Act,  1878  (36  &  37  Vict 
c.  85),  in  a  case  of  collision  a  ship  proved  to  have 
infringed  any  of  the  regulations  for  preventing 
collision  contained  in  or  made  under  the  Mer- 
chant Shipping  Acts  1854  to  1878  is  to  be  deemed 
to  be  in  fault. — ^The  doctrine  laid  down  in  The 
Fanny  M.  CarviU  (2  Asp.  Mar.  L.  0.  (N.S.)  565 ; 
18  App.  Oes.  455,  n.)  approved  by  Lords  6ram- 
well,  Herschell,  Macnaghten,  and  Hannen,  viz. : 
— The  true  construction  of  this  section  is  that  the 
infringement  must  be  one  having  some  possible 
connection  with  the  collision ;  or,  in  other  words, 
the  presumption  of  culpability  may  be  met  by 
proof  that  the  infringement  could  not  by  any 
possibility  have  contributed  to  the  collision ;  and 
the  burden  of  shewing  this  lies  on  the  party 
^ilty  of  the  infringement;  proof  that  the  in- 
fringement did  not  in  fact  contribute  to  the 
collision  being  excluded.— The  decision  of  the 
Court  of  Appeal  (15  P.  D.  86)  afilrmed,  the  votes 
for  and  against  being  equal.  Eastern  Steam- 
ship Company  v.  Smith.  The  "  Duke  of  Buc- 
cleuch"         -----     810 

5.  Damage  to  Wharf — Wharfinger,  Ida- 

hUity  of — ObetrtLction  in  bed  of  River — Riparian 
Oumer — Negligence."]  The  decision  of  the  Court 
of  Appeal  (14  P.  D.  188)  reversed,  and  the 
decision  of  Butt,  J.,  restored,  on  the  ground  that 
as  the  facts  really  stood  there  was  no  evidence  of 
any  breach  of  duty  on  the  part  of  the  wharfingers, 
and  that  the  ixnury  to  the  ship  was  caused  bv  the 
captain  and  pilot  attempting  to  berth  her  along- 
side the  wharf  at  a  time  of  the  tide  when  it  was 
not  safe  for  a  vessel  of  her  draught  and  trim. 
Tredegar  Iron  and  Coal  0>mpant  v.  Owners 
op  Steamship  "Calliope."     The  "Calliope" 

[11 
Damage  in  dock — Negligence  of  harbour- 
master .  .  -  -     499 
See  Negligence.    3. 

Insurance  -  -  -        40I,  486 

See  Insurance,  Marine.    1,  2. 
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31  &  32  Vict  c.  100  {Court  of  Session^^Seot- 
land)  -  -  -  -     616 

See  Scotch  Law.    4. 

35  &  36  Vict  c.  94,  s.  42  {Licensing  Act)     178 

SeeJjs^. 

36  &  37  Vict.  c.  85,  s.  17  {Merchant  Shipping) 

See&mp.    4.  [SIC 

37  &  38  Vict  c.  49,  s.  26  {Licensing  Act)     178 

See  Inn. 
37  &  38  Vict.  0.  85,  ss.  S,^  (Public  Wor^ip) 
See  Ecclesiastical  Law.    2.         [WO 

89  &  40  Vict  c.  59,  s.  3  {Judicature  Ad)  210 
See  Practice — Supreme  Court. 

41  Vict  c.  575  {Land  Tax— Victoria)  - 
See  Victoria,  Law  op.    3. 

43  &  44  Vict  c.  42  {Employers'  Liability) 
See  Neqlioence.    2. 
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-    412 

See  Scotch  Law.    5. 

44  Vict  No.  3  {New  South    Wales— Stamp 

duties)         -  -  -         -    476 

See  New  South  Wales,  Law  of.    4. 

45  Vict.  No.  723  {Chinese— Victoria)     -     272 

See  Victoria,  Law  op.    1. 

45  &  46  Vict  c  61,  s.  7,  r.  3  {Bills  of  Exehaag^ 

See  Bill  of  Exchange.    2.  [107 

88.8,19.36       -  -         -     «20 

See  Bill  of  Exchange.    1. 

46  Vict.  No.  17,  8.  54  {Nete  South  Wales- 

Criminal  Law)       -  -         -     456 

See  New  South  Wales,  Law  of.    1. 

46  &  47  Vict.  0.  52,  s.  4,  sub-s.  1  (A)  {Bank- 
ruptcy) -  -  -  -  816 
See  Bankruptcy. 

46  &  47  Vict  c.  57,  s.  113  {Patents)  -  ^ 
See  Patent.    1. 

60  Vict  No.  10  {New  South  Wales-Stam 
Duties)         -  -  -         -    478 

See  New  South  Wales,  Law  of.    4. 

51  &  52  Vict.  c.  43,  s.  120  {County  CourU)  8U 
See  Negligence.    2. 
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TIDAL  SIVSR— Fishery     -  -         -     649 

See  Fishery. 
TBADE-XASK— Jn/unc^iOfi — Fraudulent  tue  of 
Names — Imitaiion^ItUentian  to  deceive  the  PutHio 
—**  Stone  -ik."]  The  perpetual  injonotion  granted 
by  the  Coart  of  Appeal  (41  Ch.  D.  85)  affirmod. 
Montgomery  v.  Thompson   -         -         -     217 

TBIHIDAI),  LAW  OT— Practice— Order  28,  r.  12 
—Order  36,  r.  18— Order  57,  r.  G—Dutiea  of  the 
Court.']  Where  a  plaintiff's  demurrer  to  a  defen- 
dant's plea  is  OTerrnled  and  the  real  merits  of  the 
snit  have  not  been  disposed  of,  the  Court  should, 
under  Order  28,  r.  12,  make  such  order  as  will 
allow  them  to  be  properly  tried  in  accordance 
with  the  Bules  of  Court  relating  thereto. — Under 
Order  36,  r.  18,  a  defendant  on  the  non-appear- 
ance of  the  plaintiff  is  entitled  to  judgment  dis- 
missinfc  the  action ;  but  it  is  irregular  in  such  a 
proceeding  for  the  judge  to  take  evidence  and 
adjudicate  thereon.--Order  57,  rule  6,  does  not 
authorize  the  Court  to  abridge  the  time  allowed 
for  trial  in  such  manner  as  to  preclude  a  fair 
hearing.  Where  a  demurrer  has  oeen  overruled 
and  liberty  given  to  plead  the  case  ought  not  to 
be  set  down  for  trial  till  the  time  allowed  by  the 
rules  has  elapsed  or  without  proper  notice.  Pol- 
lard V.  Harragin     -  .  -  -     450 

ZBTTBT — Creditors*  Deedy  CJomtructMn  of—Be- 
suiting  Trusts.']  The  partners  in  a  business,  by  a 
deed  reciting  the  inability  of  the  firm  to  pay 
their  creditors,  assigned  the  business  and  pro- 
perty of  the  firm  to  trustees  upon  certain  trusts 
for  the  benefit  of  the  creditors  of  the  firm.  The 
deed  contained  no  provision  in  the  event  of 
there  being  a  surplus : — Hetd^  reversing  the  de- 
cision of  the  Court  of  Appeal  and  restoring  the 
decision  of  Kekewicb^  J.  (45  Ch.  D.  38)  that  upon 
the  natural  and  true  construction  of  the  deed 
there  was  an  absolute  disposal  of  all  the  proceeds 
to  be  realized  for  the  benefit  of  the  creditors,  and 
that  no  resulting  trust  for  the  benefit  of  the 
assignors  could  be  implied.  Smith  r.  Cooke. 
Storey  v.  Cooke       _         -         _         -     297 

T&TTSTEE  IH  BANXBUFTCY  —  Scotch  law^ 
Appointment  of  new  trustee  -  608 
See  Scotch  Law.    2. 


iniLITY— Patent— Prolongation  - 
See  Patent.    JJ. 
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VICTOKIA,  LAW  OT-AUens-Chinese  Act,  1881, 
9.  3— Collector  of  CusUms.]  By  sect.  3  of  the 
Victorian  Chinese  Act,  1881,  a  Chinese  immigrant 
bas  no  legal  right  to  land  in  the  colony  until  a 
sum  of  £10  has  been  paid  for  him. — Where  the 
zuaster  of  a  vessel  had  committed  an  offence 
imder  the  Act  by  bringing  a  greater  number  of 
Chinese  immigrants  into  a  port  of  tho  colony  than 
the  Act  allows:— BeW,  tliat  the  collector  of 
customs  was  under  no  legal  obligation  to  accept 
payment  tendered  by  the  master  on  behalf  of  any 
such  immigrants,  nor  when  tendered  either  by  or 
for  any  individiud  immigrant  :—JjreW,  further, 
that  apart  from  the  Act,  an  alien  has  not  a  legal 
right  enforceable  by  action  to  enter  British  terri- 
*or[.    MrsoROVE  v.  Chuk  Teeong  Toy    -     272 
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YICTOBIA,  LAW  OT— continued. 

2.  — f^Tramftrjof.Land^Forged  Tram^er-^ 
Fictitious  Transferee — Forged  ^Morigag&^Ef hat 
of  Begistration,]  The  Yiotorian  ''Tranafei;  of 
Land  Statute"  protects  those  who  d^ive  a 
registered  title  honk  fide  and  for  value  from  a 
registered  owner.  Accordingly  they  need  not 
investigate  the  title  of  such  owner,  for  they  aro 
not  affected  by  its  infirmities.  But  they  must 
ascertain  at  their  own  peril  his  existence  and 
identity,  the  authority  of  any  agent  to  aet.fur 
him,  and  the  validity  of  the  deed  under  whioh 
they  claim. — ^The  name  Of  a  registered  jowaer 
having  been  removed  in  favour  of  a  fictiiious  and 
non-existing  transferee  as  the  result  of  a  forgad 
transfer,  a  mortgage  purporting  to  have  been 
executed  by  such  transferee  was  subsequently 
put  upon  the  register  by  bonft  fide  mortgagees. — 
In  a  suit  by  the  true  owner  against  the  rogiabnau 
the  mortgagees,  and  the  perpetratoir  of  the  fraud  : 
Held,  (a)  that  the  plaintiff's  name  must  be  re- 
stored to  the  register.  (6)  That  the  mortgage 
was  invalid,  and  did  not  in  favour  of  the  mort- 
gagee constitute  an  incumbrance  on  the  plaintifiTs 
title  ;  though  under  the  Act  it  would  have  that 
effect  in  favour  of  a  bon&  fide  registered  assignee 
thereof.    Gibbs  v.  Messer    -  -  -     248 

8. Transfer  of  Land  —  Land   Tax  Act, 

1877,  s.  4,  sub'S.  3 — Bond  fide  transfer  for  valuable 
Consideration.]  Held,  that  uuder  the  Land  Tax 
Act,  1877,  s.  4,  8ub-8.  3,  according  to  its  true 
construction,  in  order  to  exempt  the  owner  of 
land  from  the  payment  of  tax,  the  land  must 
have  passed  from  him,  and  the  consideration 
passed  from  the  transferee  without  any  secret 
understanding  or  trust.  Harding  v.  Commis- 
sioners OP  Land  Tax  -         -         -     446 

WATEBWOBKS  OOMPAHT  —  Beservoir—Minr* 
— Compensation  for  Minerals  not  Workaljle — 
Prospective  Injury  to  Mine — Apprehended  Injury 
—Waterworks  Clauses  Act,  1847  (10  <fe  11  Viet, 
c,  17).  ss.  6,  22,  25,  27.]  A  special  Act  incor- 
porating the  Waterworks  Clauses  Act  1847  em- 
powerea  the  making  of  a  reservoir  in  lands  con- 
taining coal  mines.  The  waterworks  undertakers 
having  given  the  mine-owners  notice  to  treat  for 
part  of  the  coal,  the  mine-owners  claimed  com- 
pensation (to  bo  settled  by  arbitration)  not  only 
for  the  value  of  the  land  to  be  taken  (as  to  which 
no  question  arose)  but  also  for  injurious  affection 
and  prospective  damage.  The  arbitrator  found 
that  the  workings  of  tne  mine-owners  had  not  as 
yet  approached  the  reservoir  so  as  to  cause  any 
present  risk  to  the  mines  from  the  existence  of 
the  reservoir :  that  if  the  mine-owners  were  free 
to  work  their  mines  without  risk  of  interruption 
from  the  undertakers*  works,  they  could  and 
would  have  got  the  whole  of  certain  seams  of  coal 
under  the  reservoir  and  within  forty  yards  of  the 
boundary,  and  that  if  the  undertakers  purchased 
and  retained  in  bitu  the  coal  which  they  had 
given  notice  to  take  and  no  other  coal,  the  mino- 
owners,  by  reason  of  the  undertakers'  works  and 
of  apprehension  of  injur}'  therefrom  to  one  seam, 
could  not  get  more  than  50  per  cent,  of  the  coal 
imder  the  reservoir  or  witiiin  twenty  yards  of  its 
boundary :  that  a  prudent  lessee  wcvking  without 
right  to  compensation  would  be   compelled  by 
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WATXBW0SK8  COKFAXY—ooiUinued. 
reason  of  saoh  apprehensLon  of  injury  to  abstain 
£rom  working  more  than  50  per  cent  of  the  coal 
within  the  defined  area ;  and  that  there  was  no 
reason  to  apprehend  injury  present  or  future  from 
the  undertakers'  works  to  any  part  of  the  mines 
if  50  per  cent,  of  the  coal  in  the  defined  area  were 
xetaixied  in  situ : — Hdd,  affirming  the  decision  of 
the  Oourt  of  Appeal  (20  Q.  B.  D.  699X  that  the 
mine-owneiB  were  not  entitled  to  claim  or  to  re- 
cover compensation  for  the  prospectiye  prevention 
of  the  working  of  more  than  50  per  cent,  of  the 
coal  within  the  defined  area :  inasmuch  as  though 
the  word  **  lands  "  in  sect.  6  of  the  Waterworks 
Clauses  Act  1847  includes  **  mines,"  the  mine- 
owners  were  not  ii^'uriously  affected  within  the 
meaning  of  sect.  6 ;  neither  could  they  at  present 
claim  or  recover  under  the  mines  clauses  of  that 
Act,  sects.  18  to  27.  Hollidat  v,  Mayob,  &o., 
OP  BoBOUGH  or  Waxefoeld  -  -  .  81 
WAT— Scotch  law— Purposes  of  sport  1  -  929 
See  Scotch  Law.    6. 


WEABF— Damage  to —Ncgligonoe— Liability  of 
wharfinger  -         -         -  -       11 

See  Ship.    5. 

WILL^CkmUruetion—^'Belatives  named  ^ — lUe- 
giiimate  Relatioee.']  The  decision  of  the  Court  of 
Appeal  (44  Ch.  D.  590),  upon  the  constructum  of 
a  will  and  codicils,  affirmed.  Seale-Hathe  r. 
JoDBELL  -----     aoft 

Informal— Will  of  Maori— Law   of   New 

Zealand        -         -  -  -     4S5 

See  New  Zealand,  Law  of. 

Bevocation   by   codicil — Confirmation    of 

wUl 471 

See  Nova  Scotia,  Law  of. 

W0BD6:—<*  Fictitious  person"     -  -     107 

See  Bill  of  Exchange.    2. 


'*  Belatives  named  " 
^  Will. 


-      804 


LONDOV:  FBIHTED  BT  WILLIAK  CLOWES  AND  SONS,  LDIITED,  STAVFOBD  8TBEET 
AND  CHABIHG  CBOBS. 
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